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Bamuel  B.  Redican 

Thb  Philadelphia,   Mablton   and    Medfosd    Railboad 

Company. 

[88  Jfew  J€r$ey  Bgyn^  BtporU,  165.     OeM^r,  1880.  ] 

That  section  of  the  general  raib*oad  law  which  authorises  a  railroad  corpo- 
ration to  enter  on  lands  and  begin  constructing  their  road,  after  paymg 
into  the  circuit  court  of  the  county  where  the  lands  lie,  the  amount 
awarded,  pending  their  appeal  from  such  award,  is  unconstitutional,  in 
that  compensation,  or  a  tender  thereof  to  the  laud-owner,  does  not 
precede  the  use  and  occupation  of  his  lands;  and  for  want  of  such 
tender  he  may  enjoin  the  company  frum  entering  upon  his  lands  and 
constructing  their  ^oad  thereon. 

On  motion  for  Ininnction.  Heard  on  bill  and  order  to  fihow 
cause,  no  answer  being  made. 

Mr.  S.  H.  Grey^  for  complainant. 

Mr,  Peter  Z.  Voorhses^  for  defendantA. 

The  Vicb-Ohancellor.  The  defendants  are  a  railroad  cor- 
poration, organized  under  the  general  railroad  law,  for  the 
purpose  of  constructing  a  railroad  from  Haddonlield,  in  the 
county  of  Camden,  to  Medford,  in  the  county  of  Burlington. 
The  complainant  owns  a  farm  in  the  county  of  Camden, 
sitaated  on  the  line  of  the  projected  road.  Being  unable  to 
agree  with  him  for  the  purchase  of  a  right  of  way  through 
the  farm,  the  defendants  procured  commissioners  \o  be  ap- 
pointed to  appraise  the  value  of  his  land  and  assess  his 
damages.  The  commissioners'  report  awards  him  $2,544.  The 
defendants  have  appealed.  Thev  nave  not  paid  tlie  complainant 
the  sum  awarded,  nor  tendered  or  offered  to  pay  it,  but  have 
paid  it  into  the  circuit  court  of  the  county  of  Camden,  under  an 
order  directing  that  it  shall  remain  there  to  abide  the  result  of 
the  appeal  or  the  further  order  of  the  court.  In  this  postui\3  of 
affairs,  the  defendants  took  possession  of  the  complainant's  lands, 
in  spite  of  his  resistance,  and  are  now  proceeding  with  the  work 
of  constructing  their  road  thereon.  He  now  ap}>eals  to  this 
court  to  protect  him  in  the  enjoyment  of  his  property,  until 
compensation  shall  be  made  to  him  for  it.  He  has  always  been 
willmg  to  accept  the  sum  awarded  by  the  commissioners,  and 
allow  the  defendants  to  take  the  lands  condenmed. 
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If  the  defendants'  appropriation  of  the  complainant's  lands 
<jon8titute8  a  taking  of  private  property  by  a  private  corporation, 
without  compensation  iirst  made  to  the  owner,  there  cau  be  no 
doubt  tliat  it  is  tlie  duty  of  the  court  to  give  the  complainant  the 
protection  he  seeks.  Browning  v.  Camden  and  Woodbury 
K.  R.  Co.,  3  Gr.  Ch.  47 ;  Jersey  City  and  Bergen  R.  R.  Co. 
V.  Jersey  City  and  Hoboken  EL  R.  K.  Co.,  5  C.  E.  Gr.  61 ; 
Mettler  v,  Easton  and  Am  boy  R.  R.  Co.,  10  C.  E.  Gr.  214; 
Jilorris  and  Essex  R.  R.  Co.  v.  Hudson  Tunnel  R.  R.  Co.,  Id.  384. 

The  defendants  claim  that  their  act  in  appropriating  the  com- 
plainant's lands,  under  the  circumstances  statea,  was  authorized 
by  law.  Their  warrant  is  found  in  the  last  clause  of  the  thir- 
teenth section  of  the  general  railroad  law,  which  provides  that  in 
case  any  company,  incorporated  under  this  act,  shall  appeal  from 
the  finding  of  the  commissioners  appointed  to  appraise  and 
assess,  then  the  said  company  shall,  on  payment  of  the  amount 
so  assessed  or  found  into  the  circuit  court  of  the  county  where 
.  the  lands  taken  lie,  be  empowered  to  enter  upon  and  take  pos- 
session of  said  lands,  and  proceed  with  the  work  of  constnictinff 
its  road.  Rev.  929,  §  101.  This  clause  did  not  form  part  of 
the  original  act  (P.  L.  of  1873,  p.  88),  but  was  added  by  amend- 
ment. P.  L.  of  1877,  p.  192.  The  twelfth  section  of  the  act 
provides  that  after  the  report  of  the  commissioners  shall  have 
been  filed  in  the  office  of  the  clerk  of  the  county  where  the 
lands  taken  lie,  and  on  ])ayment  or  tender  of  the  amount 
awarded,  as  thereinafter  pj'ovidcd,  the  corporation  shall  be  em- 
powered to  enter  upon  and  take  possession  of  the  lands  con- 
demned. Rev.  928,  §  100.  The  directions  of  the  two  sections 
just  referred  to  npon  this  subject,  stood,  in  the  original  act,  in 
exact  harmony.  The  twelfth  directed  that  on  payment  or  tender 
of  the  sum  awarded,  the  corporation  should  have  the  right  of 
appropriation ;  while  the  thirteenth  provided  that  in  case  a 
tender  w^as  made,  and  the  land-owner  refused  to  accept,  the 
money  should  be  paid  into  court,  and  thereupon  the  corporation 
should  be  empowered  to  take  possession. 

There  can  be  no  doubt  that  if  the  law  stood  now  in  its  original 
form,  the  act  of  the  defendants  would  be  without  legal  warrant. 
Under  the  original  act,  except  they  paid  the  sum  awarded,  or 
made  a  tender  of  it,  they  acquired  no  right.  The  introduction 
of  the  new  clause,  by  amendment,  shows  conclusively,  I  think, 
that  the  legislature  intended  thereby  to  prescribe  a  new  and 
different  rule  from  that  prescribed  by  the  original  act.  Any 
attempt,  therefore,  to  read  the  new  provision  so  as  to  make  it 
harmonize  with  the  old  and  express  the  same  idea,  must,  I  think, 
prove  futile.  The  new  enactment,  as  I  underatand  it,  says 
plainly  that  if  the  corporation  appeal  from  the  finding  of  the 
commissioners,  they  shall  be  authorized,  on  paying  the  money 
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into  oonrt,  and  without  making  payment  or  tender  to  the  land- 
owner, though  he  is  known  ana  of  fall  capacity,  and  his  title  ia 
nnqnestioned,  to  appropriate  his  lands. 

B  this  enactment  a  law — in  other  words,  is  it  within  the  scope 
of  the  powers  conferred  by  the  constitution  upon  the  legisla- 
ture ?  Under  every  fonn  of  government,  private  property  may 
be  taken  for  public  use.  The  constitution  of  this  state  imposes 
two  important  restrictions  upon  the  exercise  of  this  power.  The 
first  is  found  in  the  bill  of  rights,  and  ordains  tnat  ^^  private 
property  shall  not  be  taken  for  public  use  without  just  compen- 
sation;'' and  the  second  is  found  in  that  part  of  the  constitu- 
tion which  limits  the  power  of  the  legislature.  It  ordains  that 
^individuals  or  private  corporations  shall  not  be  authorized  to 
take  private  property  for  public  use,  without  just  compensation 
first  made  to  the  owners.'^  The  first  was  intended  to  regulate 
the  right  of  the  state,  whether  the  power  is  exercised  by  the  state 
for  its  own  purposes,  or  by  a  municipal  corporation  for  its  pur- 
poses, under  the  authority  of  the  state ;  and  the  second  was  in- 
tended to  limit  the  power  of  the  legislature  in  granting  the  ri^ht 
to  such  bodies  as  the  defendants.  It  is  the  last  regulation  winch 
must  govern  my  action  in  this  case.  Its  meaning,  to  my  mind, 
is  perfectly  obvious;  indeed,  it  is  its  own  expositor.  Wlien 
this  is  the  case,  reasoning  and  illustration  have  no  office.  What 
is  already  perfeccly  clear  and  plain  cannot  be  made  more  so  by 
any  process  of  demonstration.  As  a  general  rule,  any  attempt 
in  that  direction  is  more  likely  to  obscure  than  elucidate.  The 
provision  under  consideration  plainly  ordains  that  compensation 
shall  precede  appropriation ;  and  if  the  legislature,  in  tnis  enact- 
ment, have  not  observed  this  direction,  they  have  transcended 
their  power. 

Such,  I  think,  has  been  the  uniform  construction  given  to  this 
clause  by  both  the  legislative  and  judicial  departments  of  the  gov- 
ernment. I  think  it  will  be  very  difficult  to  find  a  single  instance, 
before  the  present,  where  the  legislature,  since  the  adoption  of 
the  present  constitution,  have  granted  to  a  private  corporation 
the  power  to  exercise  the  right  of  eminent  domain,  except  on 
condition  that  payment  or  tender  of  compensation  shoula  pre- 
cede appropriation,  if  the  person  entitled  to  it  was  known  and 
of  full  capacity,  and  his  title  was  free  and  unquestioned.  There 
may  be  such  instances ;  but  if  they  exist,  it  is  certain  the  power 
thus  granted  lias  never  been  exercised  in  defiance  of  the  will  of 
the  land-owner.  Under  charters  containing  the  condition  above 
mentioned,  the  courts  of  this  state  have  repeatedly  held  that  the 
corporation  acquired  no  right  to  appropriate  the  lands  until  com- 
pensation was  first  made,  either  by  payment  or  tender.  Starr  v, 
Camden  and  Atlantic  R  R.  Co.,  4  Zab.  592,  598 ;  Mettler  v, 
Easton  and  Amboy  R.  K  Co.,  8  Yr.  222 ;  Morris  and  Essex  R.  R. 
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Co.  V.  Hudson  Tunnel  R.  R  Co.,  10  0.  E.  Gr.  384 ;  Mettler  v. 
Eafiton  and  Amboj  K.  K.  Co.,  Id.  214.  Tender,  if  the  money 
is  refused,  is  re^rded  as  equivalent  to  payment.  Doughty  v. 
Somerville  and  £aston  K.  K.  Co.,  1  ZbA),  442;  Mercer  and 
Somerset  R.  R.  Co.  v.  Delaware  and  Bound  Brook  R.  R.  Co., 
11  C.  £.  Gr.  464.  Compensation  is  not  made  in  fact  in  such  case, 
because  the  person  entitled  to  it  will  not  accept  it.  But  it  is  in 
law.  It  is  Lis  fault  that  it  is  not  made  in  fact,  and  he  cannot, 
therefore,  be  heard  to  urge  his  own  wrong  for  the  purpose  of  de- 
feating the  right  of  the  corporation. 

Chancellor  Halsted,  in  Doughty  v,  Somerville  and  Easton 
R.  R.  Co.,  3  Hal.  Cli.  51,  held  distinctly  that  if  the  charter  under 
consideration  in  that  case  authorized  the  railroad  company  to  take 
possession  of  the  complainant's  lands,  without  first  making  com- 
pensation, either  bv  payment  of  the  sum  awarded  by  the  com- 
missioners or  makmg  tender  of  it,  it  was,  in  that  respect,  uncon- 
stitutional and  void.  Mr.  Justice  Depue,  in  Loweree  v,  Newark, 
9.  Vr.  151,  in  defining  tlie  diflPerenee  as  to  the  time  when  compen- 
sation must  be  made,  under  the  two  clauses  of  the  constitution 
above  quoted,  said  where  private  property  is  taken  by  the  state, 
or  by  a  municipal  corporation  by  autnority  of  the  state,  compen- 
sation need  not  precede  actual  appropriation ;  but  where  it  is 
taken  by  individuals  or  a  private  corporation,  by  the  exercise  of 
the  right  of  eminent  domain,  there  compensation  must  precede 
occupancy.  These  utterances  merely  reiterate  what  the  consti- 
tution declares  with  the  utmost  plamness  and  simplicity. 

I  do  not  think  the  validity  of  tliis  enactment  can  be  vindicated 
on  the  ground  that  the  power  of  the  legislature,  to  define  what 
shall  be  considerad  making  compensation  under  this  clause,  is  with- 
out restriction,  and  that  it  is,  therefore,  competent  for  it  to  declare 
that  the  payment  of  the  money  into  court,  or  to  any  other  agency 
of  government,  or  to  an  indifferent,  responsible  third  person,  shall 
be  considered  a  compliance  with  this  provision  of  the  constitution. 
Such  an  interpretation  seems  to  me  much  more  like  an  evasion 
than  even  a  subtle  construction.  The  command  of  the  constitu- 
tion is  that  compensation  shall  he  made  to  the  owner ;  that  is, 
that  the  money  shall  become  his,  and  that  he  shall  have  the  same 
dominion  over  it  that  he  had  over  the  land  before  it  became  the 
property  of  the  corporation,  and  not  that  the  money  shall  be  made 
secure  to  him,  or  that  it  shall  be  placed  in  the  custody  of  the  law 
or  impounded  for  his  benefit.  The  manifest  purpose  of  the 
framers  of  the  constitution  was  not  to  give  the  parties  reciprocal 
or  concurrent  rights,  but  to  give  precedence  and  superiority  to 
that  of  the  land-owner.  They  meant  that  until  he  had  his  com- 
pensation in  his  hand,  provided  he  was  willing  to  accept  it,  the 
corporation  should  acouire  no  right  to  the  possession  of  nis  land. 
This  enactment,  if  eniorced,  will  subvert  that  purpose,  and  it  is 
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therefore,  in  mj  judgment,  without  oonstitntional  wamnt  and 
void. 

I  am  fnlly  aware  of  the  gravity  of  the  qneation  gnbmitted  for 
judgment,  and  that  the  conclasion  I  have  reached  is  one  that 
should  not  be  formed  without  very  careful  deliberation.  But  I 
am  so  thoroughly  persuaded,  by  full  reflection  and  careful  exam* 
ination,  that  tliis  enactment  transcends  the  power  committed  to 
the  legislature  by  the  constitution,  that  I  cannot  hesitate  to  say  so. 

An  injunction  must  go,  prohibiting  the  defendants  from  appro- 
priating the  lands  condemned,  until  tney  shall  have  first  paid  the 
compensation  awarded  by  the  commissioners,  or  such  other  as  may 
be  found  by  a  jury. 

NoTB. — ^Tender  must  be  made  of  the  amoimt  found  due,  before  land  can 
be  taken.  Brown  e.  Powell,  85  Pa.  8t.  839 ;  Johnson  v.  Alameda  County, 
14  Cal.  106;  Bvansville,  Henderson  and  NaAbville  R.  R.  Co.  v.  Grady,  6 
Ba«h  (Ky.),  144;  Cusliman  o.  Smith,  84  Maine,  247;  Henry  v,  Dubuque 
R  R  Co.,  10  Iowa,  540;  Gear  v.  Dubuque  and  Biouz  City  R  R  Co.,  90 
Iowa,  623;  Levering  v.  Philadelphia,  Germantown,  Ae.y  R.  R  Co.,  8  Watts 
and  Sergeant  (Pa.),  459;  Ray  v  Atchison  RR  Co.,  4  Neb.  430;  Indianapo- 
lis and  Cincinnati  R.  R  Co.  t?.  Brower,  12  Ind.  874;  Cox  v,  Louisville  RR. 
Co.,  48  Latl.  178;  Graham  o.  Columbus  R  R  Co.,  27  Ind.  200;  Walther  v. 
Warner,  25  Ho.  277;  Blodgett  e.  Utica  and  Black  River  RR  Co.,  64 
Barbour  (N.  Y.),  580;  Shepardson  r.  Milwaukee  and  Beloit  R.  R.  Co.,  6 
Wis.  605;  Thompson  v.  Grarul  Gulf  R  R  Co.,  8  Howard  (Miss.),  240; 
O'Harai  «.  Lexington  and  Ohio  R  R  Co.,  1  Dana  (Ky.),  282;  Bohlman  •. 
Green  Bay  and  Lake  Pepin  R.  R  Co.,  80  Wis.  105;  Loomis  e.  Andrews, 
49  Cal.  239;  Gillan  e. Hutchinson,  16  Cal.  158;  Kennedy  e.  Milwaukee  and 
8t.  Paul  RR.  Co.,  22  Wis.  581 ;  Stewart  e.  Raymond  RR  Co.,  7  Smedes and 
Marah-iU  (Miss.),  568;  Richards  e.  Des  Moines  Valley  R.  R  Co.,  18  Iowa, 
259;  Kew  Orleans  R  R  Co.  e.  Lagardc,  10  Isi.  Ann.  150;  McClinton  v. 
Pitts1>ur/;h,  Ft.  Wayne  and  Chicago  R  R  Co.,  66  Pa.  St.  404;  Loop  e. 
Cbanaberlain,  20  Wis.  135;  Memphis  and  Charleston  R.  R.  Co.  e.  Payne,  37 
Miss.  700;  Graham  t^.  Columbus  and  Indianapolis  Central  R  R.  Co.,  27  Ind. 
260;  Colcon  v.  Rossi.  0  Cal.  595;  San  Mateo  Water  Works  v.  Sharpstein,  60 
Cal.  284;  Ferris  e.  Bramble,  5  Ohio  St.  109;  Sanborn  e.  Belden,  51  Cal. 
266;  Cox  f^.  Louisville,  &c.,  R  R  Co.,  48  Ind.  178. 

If  tender  is  made,  the  Company  will  not  be  a  trespasser  ab  initio,  John* 
son  V.  Jolit't  and  Chicago  U.  R.  Co.,  23  111.  202. 

If  the  (>rlgmal  proceedings  for  condemnation  prove  defective,  subsequent 
valid  proceedings  will  not  cure  the  defect.  Powers  v.  Hurmert,  51  Mo.  136; 
Hooper  v.  Bridgewater,  102  Mass.  512;  Blaisdell  v.  Winthrop,  118  Mass. 
138;  Ewing  v.  St.  Louis,  5  Wall.  413;  Peoria,  &c.,  R  R  Co.  «.  Schertz, 
84  m.  185. 

Tender  of  po^ment  must  be  in  money.  Wood  folk  v.  Nashville  and  Chat- 
tanooga R  R  l;o.,  2  Swan  (Tenn.),  422;  Jones  «.  Wills  Valley  R  R  Co., 
80  Ga.  48;  Arnold  d.  Covington  Bridge,  1  Duval  (Tenn.),  872;  Oregon 
Central  R.  R  Co.  v.  Wait,  3  Oregon,  91 ;  New  Orleans,  Opelousas  and  Great 
Western  R  R  Co.  e.  Lagarde,  10  La.  Ann.  150;  Hayes  v.  Ottawa,  Oswego 
and  Fox  River  Valley  R  R  Co.,  54  111.  873;  Commonwealth  «.  Peters.  2 
Mass.  125;  BufEalo  Bayou,  Brazos,  &c.  R  R.  Co.  e.  Ferris,  26  Tex.  588; 
Henderson  and  Nashville  R  R  Co.  v.  Dickerson,  17  B.  Mon.  (Ky.)  178; 
Railroad  Co.  o.  Halatead,  7  W.  Va.  801 ;  Van  Homers  Lessee  v.  Dorrance,  2 
DtlL  804;  Hameia*.  Chenpeake  Canal,  1  Md.  Oh.  248;  Harcy  •.  Fries,  18 
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Kan.  858;  Satton  «•  Louisyille,  5  Dana  (Ky.),  28;  Alahama  R.  R.  Co.  «. 
Burkett,  42  Ala.  88;  Elizabethtown  R  R.  Co.  «.  Helem,  8Bu8h  (Ky.),  681; 
Browu  v,  Beatty,  84  Miss.  227;  Isom  o.  Misaifisippi  R  R  Co.,  86  Miss.  800; 
Butier  e.  Sewer  Commissioners,  10  Vroom  (N.  J.),  665. 

Tender  during  the  pendency  of  an  appeal.  Doughty  9.  Somerville  and 
Easton  R  R  Co.,  1  Zab.  (N.  J.)  442;  LeTering  «.  Philadelphia  K.  R  Co., 
8  Watts  and  Sergeant  450;  Mercer  «.  Williams,  Walker  Ch.  (Mich.)  85; 
Colyill  V.  Langdon,  22  Minn.  '565. 

Waiver  of  tender.  Provolt  «.  Chicago  R.  R  Co.,  57  Mo.  956 ;  Smart  ©. 
Portsmouth  R  R  Co.,  20  N.  H.,  288 ;  McAulay  v.  Western  R  R,  83  Vt.  311 ; 
Eyans  v.  Missouri  River  R.  R  Co.,  64  Mo.  458. 

An  unwarranted  invasion  of  an  owner^s  rights,  where  the  proceedings  are 
otherwise  valid,  and  also  the  constitutionality  of  the  law  itself  may  bo 
inquired  into  ou  certvorari.  Central  R.  R  Co.  of  New  Jersey  v.  Pennsyl- 
vania R  R  Co.,  4  Stew.  Chan.  (N.  J.)  492;  State,  Mayor,  &c.,  of  Jersey 
City  «.  Montclair  R  R  Co.,  6  Vroom  (N.  J.),  828;  State,  M.  and  E.  R  R 
Co.  «.  Hudson  Tunnel  Co.,  9  Vroom  (N.  J.),  548;  Doughty  «.  Somerville 
and  Easton  R  R  Co.,  1  Zab.  (N.  J.)  442;  Vail  v.  Morris  and  Essex  R  R 
Co.,  1  Zab.  (N.  J.)  442;  Van  Steenbergh  v.  Bigelow,  3  Wend.  42;  California 
Pacific  R  R.  Co.  «.  Central  Pacific  R.  R.  Co.,  47  Cal.  528. 

As  to  right  of  the  owner  of  the  land  to  an  injunction.     Eidemiller  «. 
Wyandotte,  2  Dillon,  C.  C.  876;  Kansas  City  «.  Kansas  Pacific  R  R  Co., 
18  Kan.  331 ;  Peterson  v,  Ferreby,  30  Iowa  327;  Evans  c.  Missouri  RR.  Co., 
64  Mo.  453;  Cox  v.  Louisville,  <&c.,  R  R.  Co.,  48  Ind.   178;  Graham  9. 
Columbus,  &c.,  R  R  Co.,  27  Ind.  260;  Sidener  «.  The  Norristown,  &c., 
Turnpike  Co.,  23  Ind.  623;  The  Norristown,  &c..  Turnpike  Co.  v.  Burket, 
26  Ind.  53. 
Constitutional  law.     In  Pennsylvania  the  constitution  provides  that  land 
^  may  be  taken  after  a  bond  approved  by  the  court  is  nled.    Dimmick  9. 
Brodhead,  75  Pa.  St.  464;  Harrisburg  v.  Crangle,  8  Watts  and  Sergeant 
460;  Wad  hams  v.  Lackawanna  R  R  Co.,  42  Pa.  St.  303.    The  same  provi- 
sion hIso  exists  in  Georgia.    Carr  v.  Geor^a  R  R  Co.,  1  Ga.  524.    Selma  «. 
Gammage,  infra.     In  New  Tork  it  is  held  that  the  railway  company  have  a 
right  to  proceed  during  the  pendency  of  an  appeal  upon  the  deposit  of  the 
amount  found  due.     In  re  New  York  Central  R.  R  Co.,  60  N.  Y,  116;  see, 
als(3,  Blodgett  v.  Utica  &  B.  R.  R  R  Co.,  64  Barb.  580.    In  Maine  it  has  been 
held  that  the  legislature  may  authorize  the  temporary  taking  of  laud,  with- 
out payment,  where  such  taking  is  preliminary  to  acquisition  of  title. 
Nichols  V.  Somerset  and  Kennebec  R.  R  Co.,  48  Me.  356.    In  New  Hamp- 
shire it  has  been  held  that  the  legislature  has  the  power  to  authorize  the 
taking  of  land  and  regulate  the  manner  of  proceeding.    In  re  Mt.  Washing- 
ton R  R  Co.,  85  N.  H.  134.     In  Iowa  the  legislature  has  no  power  to 
authorize  the  taking  of  land  before  payment  has  been  made.    Henry  v. 
Dubuque  and  Pacific  R.  R.  Co.,  10  Iowa  540.     Peterson  t?.  Ferryby,  30  Iowa 
327.     In  North  Carolina  it  has  been  held  that  the  land  can  be  taken  before 
compensation  is  made.    Raleigh  and  Gaston  R.  R.  Co.  t>.  Davis,  2  Dev.  &  B. 
Law  (N.  C.)  451.     Mclntire  v.  Western  R.  R.  Co.  67  N.  C.  278.     In  Califor- 
nia  the  land  cannot    be   taken    before    tender  of  compensation.     Fox  «. 
Western,  &c.,  R  R  Co.  81  Cal.  538.     Davis  «.  San  Lorenzo  R  R  Co.  47  CaL 
517;  Cal.  Pacific  RR  Co.  «.  Central  &c.,  R  R  Co.  47  Cal.  528.     In  Miss- 
issippi payment  must  first  be  made.    Thompson  «.  Grand  Gulf  R.  R.  Co., 
8  How.  (Miss.)  240.    In  Blinois  the  railway  company  cannot  take  land 
pending   an  appeal  without  tender  of  amount  found  due.     Mitchell  t^. 
Illinois,   etc..   Coal  Company,   68  III.  286.      In  Wisconsin  compensation 
must  first  be  made.    Kennedy  «.   Milwaukee  and  St.   Paul  R.  R   Co., 
22  Wis.   581;    Bohlman  0.   Green  Bay  and  Lake  Pepin  R   R   Co.,   80 
Wis.  106.    In  South  Carolina  compensation  may  be  made  subsequent  to 
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tntiy.  State  «.  Dawson  8,  Elill,  100.  In  Maryland  damagM  may  be  aaeeMed 
after  land  is  taken.  Compton  «.  Susquehanna  R  R  Co.  8,  Bland  ch.  886. 
In  Nebraska  entry  may  be  had  on  depositing  amount  of  award.  Ray  «. 
Atchison,  Ac.,  R  R  Co.,  4  Neb.  489.  Same  rule  applies  in  Minnesota. 
Northern  Pacific  R  R.  Co. «.  St.  Paul,  Ac. ,  in/m ;  Weir  r.  St.  P..  Ac. ,  R  R  Co. 
18  Minn.  155.  In  Alabama  land  may  be  entered  upon  before  compensation. 
Com.  Ac.,  e.  Bowie,  84  Ala.  461.  In  Arkansas  land  may  be  taken  if  an  ad> 
equate  remedy  is  provided  in  the  charter  for  existing  statues.  Csiro  R.  R 
Co.  V.  Turner*  31  Ark.  494.  Under  the  constitution  of  the  United  States 
the  Northern  Pacific  R  R  Co.  can  enter  upon  land  before  payment.  North- 
em  Pacific  R.  R  Co.  e.  Bamesville  Ac.,  R.  R.  Co.,  infra.  See,  also,  as  to 
constitutional  law.  Central  Ohio  R  R  Co.  e.  Holler,  7  Ohio  St.  220;  O'Hara  o. 
Lexington  and  Ohio  R  R  Co.,  1  Dana(Ky.),  282;  New  Albany  and  Salem 
R  R.  Co.  e.  Connelly,  7  Ind.  82;  Cox  e.  Louisville,  Ac.,  R  R,  48  Ind.  178; 
Weire.St.Paul,  Stillwater,  Ac.,  R  R  Co.,  18  Minn.  155 ;  Little  Miami  R.  R 
Co.  V.  Perrin,  16  Ohio  8t.  479 ;  Peterson  e.  Ferreby,  80  Iowa  827 ;  see  Mitchell 
e.  Illinois  RR  Co.,  68  III.  286;  Doughty  e.  Sommerville  and  Easton  R 
R  Co.,  1  Zab.  (N.  J.)  442^  Mims  v.  Macon  and  Western  R.  R  Co., 
8  Gh.  883:  Evansville  and  Crawfordsville  R  RCo.  r.  Dick,  9  Ind.  438; 
Zack  e.  Pennsylvania  R  R  Co.,  25  Pa.  St.  894;  Conctird  R.  RCo.  «. 
Greely,  17  N.  U.  47;  New  York  and  Harlem  R  R  Co.  e.  Kip,  46  N.  T. 
646;  Browning  e.  Camden  and  Woodbury  R.  R  Co.,  8  Green's  Ch.  (N.  J.) 
47;  Montgomery  and  West  Point  R  R  Co.  v.  Walton,  14  Ala.  N.  S.  207; 
Evans  e.  Haefner  29  Mo.  141;  Thompson  v.  Grand  Gulf  R  R,  8  How. 
(Miss.)  240;  Powers  e.  Armstrong,  19  Ga.  427;  Knapp  e.  McAuley,  89  Vt. 
275;  Hall  e.  Pickering,  40  Me.  548;  Doe  ex  deni,  e.  Georgia  R  R  Co.,  1 
Ga.  524;  Swan  «.  Williams,  2  Mich.  427;  Cushroan  e.  Smith,  34  Me. 
247;  Stevens  e.  Paterson  and  Newark  R.  R  Co.,  5  C.  E.  Green  (N.  J.),  129; 
Morris  Canal  e.  Jersey  City,  11  C.E.  Green  (N.  J.),  294;  Hi nchmantj.  Pater- 
son Horse  R  R.  Co,,  8  C.  E.  Green  (N.  J.),  78;  Starr  v.  Camden  and  Amboy 
R  R  Co..  4  Zab.  (N.  J.)  599;  Davis  t).  La  Crosse  and  Milwaukee  R  R.  Co., 
12  Wis.  16;  Johnson  e.  Joliet  and  Chicago  R  R.  Co.,  28  III.  202;  Pomeroy 
».  Milwaukee  and  Chicago  R  R  Co.,  16  Wis.  640;  Craig  t>.  Rochester,  Ac, 
R  R  Co,,  39  Barb,  494;  Thacher  c.  Dartmouth  Bridge,  18  Pick,  601;  Eas- 
ton 9.  AmoskeagCo.  44  N.  H.  148;  Boston  Ac.,R.  R  Co.  e.  Salem  Ac,  R  R. 
Co.  2  Gray,  1 ;  Parham  v.  Justices,  9  Ga.  841 ;  Watkins  e.  Walker  Co.,  18 
Tex.  585;  Beckwith  v.  Beckwith,  22  Ohio  St.  180;  Orr  e.  Quimby,  54  N.  H. 
590;  Hatch  e.  Vermont  Ac.,  R  R,  Co.,  25  Vt.  49;  Pittsburg,  Ac,  R  R 
».  Jones,  59  Pa.  St.  488;  Avery  e.  Pox,  1  Abb.  U.  8.  246;  Compare  Northern 
Pacific  R  R.  Co.,  e.  Barnesville  and  Moorhead  R.  R.  Co.;  Northern  Pacific 
R.  R  Co.  e.  St  Paul,  Ac,  R  R  Co.,  Id. ;  Selma,  Ac,  R.  R  Co.  a.  Gammage, 

In  the  absence  of  a  constitutional  provision,  a  bond  would  not  be  just 
compensation.  Sanborn  «.  Belden,  51  Cal.  266;  S^'.a  Mateo  Water  Works 
•.  Sharpstein^  60  Cal.  284;  Ferris  o.  Brsmble,  5  Ohio  St.  109;  California, 
Ac,  R  R.  Co. «.  Cen.  Pacific  R  R  Co.,  47  Cal.  528. 
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^OBTHEBN    PaOIFIO    R   K.    Oo. 

Babnesvillb  &  MooBHSAD  !R.  S.  Co.  and  others. 

{Circuit  Court,  D.  JUnne^ata.    1880.) 

An  attempt  to  take  permanent  possesBion  of  land  for  public  use,  without 
the  assent  of  the  owner,  express  or  implied,  and  without  payment  or 
tender  of  damages  in  adyance,  would,  if  consummated,  be  in  the  nature 
of  an  irreparable  injury,  to  prevent  which  an  injunction  would  ordinarily 
be  granted. 

The  charter  of  the  Northern  Pacific  R.  R.  Oo.  confers  the  power  to  enter 
upon  land  before  making  compensation,  and  such  power  is  not  in  con- 
flict with  the  Constitution  of  the  United  States. 

Where  the  owner  of  land,  upon  which  entry  has  been  made  by  a  railroad 
company  without  making  compensation,  permits  the  continued  use  of 
the  land  by  the  company  and  neglects  to  enforce  his  rights,  a  license 
will  be  implied. 

The  statute  of  Minnesota  allows  only  the  party  desiring  the  land  to  initiate 
proceedings  to  condemn. 

A  parol  license  to  enter  upon  the  right  of  way  belonging  to  a  railroad  com- 
pany for  the  purpose  of  constructinff  a  crossing,  may  be  revoked. 

Eda,  in  this  case,  that  the  equities  of  the  bill  were  not  fully  denied  by  the 
answer,  and  a  motion  to  dissolve  the  injunction  could  not  therefore  pre- 
vail. 

Motion  to  dissolve  preliminar j  injunction. 

Oilman  &  Clough,  for  plaintiff. 

Bigelow,  Flandrau  &  Clark,  for  defendants. 

Nelson,  D.  J. — It  is  well  settled  that  the  attempt  to  take 
permanent  possession  of  land  for  public  use,  without  the  assent  of 
the  owner,  express  or  implied,  and  without  payment  or  tender  of 
damages  in  aavance,  would,  if  consummated,  be  in  the  nature  of 
an  irreparable  injury,  to  prevent  which  an  injunction  will  ordinarily 
be  granted.  See  High  on  Injunctions,  §  391 ;  30  Wis.,  107 ;  3 
Dillon,  376. 

The  answer  of  defendants  does  not  deny  that  such  attempt  was 
made,  and  the  allegations  of  the  bill  in  that  respect  are  not  fully 
met,  so  as  to  warrant  the  enforcement  of  the  general  rule  that 
when  all  the  equities  of  the  bill  are  fully  denied  by  the  answer 
the  injunction  must  fall. 

The  charter  of  the  Northern  Pacific  Railroad  Company  (section 
7)  authorizes  the  company  to  enter  upon  any  land  necessary  for  the 
construction  and  working  of  its  road,  not  to  exceed  200  feet  in 
width  on  each  side  of  the  line ;  and  in  case  the  owner  of  the  land 
and  the  company  cannot  agree  as  to  the  value  of  the  premises 


N.  PACIFIO  B.  B.  t).  BABKESVILLE  A  MOOBHBAD  B.  B.         9 

taken,  provision  is  made  for  an  appraisal  to  be  initiated  hj  either 
party.  UBXially  the  raiL^>ad  company  only  is  antliorized  to  com- 
mence proceedings.  When  the  company,  nnder  such  a  charter, 
takes  possession  of  land  for  construction  before  proceedings  are 
commenced  to  ascertain  the  compensation  to  be  paid,  it  is  not  a 
trespasser,  and  an  injunction  even  would  not  be  allowed  to  prevent 
the  construction  of  its  road.  Mills  on  Eminent  Domain,  §  90, 
and  authorities  cited.  This  rule,  however,  would  not  prevail 
where  the  right  of  eminent  domain  is  granted  to  corporations  by 
the  legislatui*e  of  a  state  whose  constitution  requires  compensation 
to  be  iirst  paid  or  secured  before  the  property  is  taken. 

The  right  of  eminent  domain  is  conferred  upon  the  plaintiff  by 
congress  under  the  constitution  of  the  United  States.  The  State 
of  Minnesota  assented  to  the  right  to  so  exercise  it.  See  act  of 
Minnesota  Legislature  of  March  2,  1865. 

Under  the  Uonstitution  of  the  United  States,  just  compensation, 
where  private  property  is  taken  for  public  use,  is  not  in  terms  re- 
quired to  be  made  before  entry.  Authorities  are  numerous  that  the 
party  condemning  may  thus  enter  even  where  no  right  is  given  by  the 
charter  to  the  ovmer  to  initiate  proceedings  for  assessment  of  damans. 

But  I  think  the  facts  in  this  case,  aside  from  the  law  as  laid 
down,  show  a  waiver  of  payment  in  advance  of  the  entry  and  con- 
struction of  the  road  by  Edward  Scliriber,  the  owner,  and  his 
heirs.  The  route  of  the  Northern  Pacific  Railroad  Company  was 
finally  located  over  the  locus  in  quo  November  21, 1871.  Edward 
Schriber  purchased  it  in  the  month  of  January  previous  from  the 

fovernment.  The  railroad  was  constructed  in  tne  summer  of  1872. 
'here  was  no  person  living  upon  the  premises  at  the  time,  and  it 
was  uncultivated.  The  land  being  vacant  at  the  time  of  entry  by 
the  plaintiff,  on  the  definite  location  of  the  route,  and  the  owner 
residing  in  the  State  of  Pennsylvania,  would  not  the  clause  in  the 
company's  charter,  which  authorizes  it  to  enter  upon  vacant  and 
unoccupied  land,  justify  the  entry  ?  But  conceding  it  would  not, 
yet,  when  the  entry  was  made,  and  the  road  in  operation,  an 
acquiescence  for  the  shortest  period  is  sufficient  to  warrant  a  belief 
that  the  owner  intends  to  waive  all  claims  except,  perhaj)8,  for  the 
damages,  which  could  be  assessed  as  well  after  as  before  entiy. 
Certainly  the  earliest  notification  to  the  company,  according  to  the 
averments  of  the  answer,  was  long  after  the  construction  by  the 
plaintiff  of  its  road  over  the  land,  and,  though  it  is  alleged  in  the 
answer  that  neither  Edward  Schriber  in  his  life-time,  nor  his  heirs, 
knew  until  1873  that  the  plaintiff  had  constructed  its  road  over 
this  land,  still,  up  to  the  time  of  the  conveyance  of  their  interest 
in  the  strip  which  crosses  the  Northern  Pacific  Railroad,  in  1880, 
they  only  notified  the  plaintiff  that  they  held  it  reBpouBible  for  the 
trespass  and  use  of  the  land,  and  have  never  commenced  any  pro- 
ceedings to  assert  their  rights. 
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The  plaintiff  has  been  in  possession  of  the  laud  since  November, 
1871,  and  operating  its  road  since  1872.  Under  such  circumstances 
a  license  is  implied. 

It  is  conceded  by  defendants'  counsel  that  the  Bamesville  & 
Moorhead  Railroad  Company,  as  owner  of  a  strip  purchased  from 
Schriber's  heirs,  running  across  complainant's  track,  and  the  land 
necessary  for  operating  its  road,  could  not  maintain  eiectment.  If 
the  company  is  not  a  trespasser,  and  cannot  be  ousted  by  ejectment, 
and  an  mjunction  would  not  issue,  it  has  a  right  of  property  as 
well  as  a  license.  Its  title  would  be  complete  and  perfect  on  the 
payment  of  compensation  when  ascertained. 

The  plaintiff  msists  that  the  right  to  compensation  is  barred 
under  section  7  of  its  charter,  through  default  of  Schriber  or  his 
heirs  to  claim  such  compensation  within  six  years  after  the  opening 
of  its  road,  and  authonties  are  not  wanting  to  sustain  this  view 
(1  Rediield  on  Railways,  300,  and  note) ;  but  it  is  not  necessary  to 
decide  this  now.     Conceding  the  right  to  enforce  a  claim  for  com- 

Eensation,  the  plaintiff  still  nas  a  property  interest  which  can  only 
e  taken  by  the  defendants  deriving  title  with  knowledge  of  the 
situation,  on  strict  compliance  with  the  law  of  Minnesota.  The 
law  does  not  authorize  either  party  to  initiate  proceedings  to  con- 
demn ;  it  allows  only  the  one  desiring  the  land. 

No  award  has  been  made — no  compensation  ascertained.  Unless 
consent  or  license  was  given  to  defendants  to  enter  upon  the 
plaintiff's  right  of  way  and  track,  and  construct  the  crossing,  in 
view  of  the  constitution  and  laws  of  Minnesota  by  virtue  of  which 
only  can  it  exercise  the  right,  damages  must  first  be  appraised  and 

{)aid  or  secured  previous  to  entry.     See  Cooley's  Constitutional 
limitations,   title,  "  Eminent  Domain  ;"  30  Wis.,  105  ;  35  Mich., 
265 — the  latter  a  railway-crossing  case. 

No  damages  having  been  appraised,  has  permission  or  license 
been  granted  so  as  to  prevent  the  plaintiff  from  resisting  the 
occupancy  of  its  land  and  track  for  that  purpose  ? 

The  amended  answer  of  defendants  sets  up  a  license  to  make  a 
crossing  over  plaintiff's  track,  given  by  it,  and  alleges  that  the 
plaintiff,  also,  by  representations  encourao^ed  the  building  of  de- 
fendants' road,  and  gave  it  to  understana  that  it  would  assist  in 
effecting  the  crossing,  and  interpose  no  objections  thereto.  The 
answer  is  sworn  to  by  R.  B.  Angus,  James  J.  Hill,  and  A.  B. 
Stickney ;  and  an  affidavit  sworn  to  by  R.  B.  An^s,  which  was 
read  on  the  hearing  of  the  original  application  tor  injunction, 
purports  to  give  in  some  detail  what  tnese  representations  were, 
and  he  says  H.  E.  Sargent,  the  plaintiff's  general  manager,  knew 
that  the  defendants  intended  to  cross  plaintiff's  line,  and  made  no 
objection  to  the  manner  or  the  point  at  which  said  crossing  was  to 
be  made,  but  at  his  own  request  was  furnished  by  the  defendants' 
chief  engineer  with  a  description  of  said  proposed  crossing,  and  a 
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diagram  and  model  of  a  frog  which  would  he  required  at  said 
point,  and  that  said  Sars^nt  then  agreed  and  promised  to  construct 
said  frog  at  the  shops  ox  said  plaintiff  at  Brahierd,  in  this  state. 

The  affidavits  of  the  president  and  secretary  of  the  company, 
and  of  the  general  manager,  denying  any  consent  to  the  intend^ 
crossing,  are  read  in  reply,  and  a  copy  oi  a  letter  written  by  one 
of  the  defendants,  Stickney,  superintendent  of  construction  of  the 
Barnes ville  &  Moorhead  Railroad,  dated  Ceptember  3,  1880,  and 
addressed  to  H.  £.  Sargent,  general  manager  of  the  Korthem 
Pacific  Railroiid,  is  also  produ^,  purporting  to  inclose  a  tracing 
of  the  proposed  crossing,  with  a  request  that  the  crossing  frogs 
should  be  made  at  the  plaintifTs  shops  and  charged  to  the  Bames- 
ville  &  Moorhead  Railroad  Company ;  also  a  copy  of  a  letter, 
dated  September  9,  1880,  addressed  to  J.  J.  Hill,  general  manager 
of  the  St.  Paul,  Minneapolis  &  Manitoba  Railway,  and  one  of  tlie 
principal  officers  of  the  Barnesville   &  Moorhead  Railroad  Com- 

eny,  by  Sargent,  stating  that  in  the  matter  of  the  Barnesville  & 
oorhead  line  crossing  the  Northern  Pacific  near  Moorhead,  "  I 
am  directed  to  forbid  your  doing  so,  or  entering  the  Northern 
Pacific  Railroad  Company's  right  of  way,  which  is  a  strip  200  feet 
wide  on  each  side  of  the  main  track." 

This  was  certainly  a  fortnal  revocation  of  any  parol  license  to 
enter  upon  the  Northern  Pacific  track  or  right  of  way,  conceding 
that  consent  or  license  was  given,  which  is  very  doubtful.  Again, 
the  power  of  the  general  manager  of  the  Northern  Pacific  Kail- 
road  to  bind  the  company  in  a  matter  of  this  kind  is  not  clear,  but 
if  he  could  ffrant  such  license,  as  is  claimed  by  defendants,  still 
the  law  is  well  settled  that  a  parol  license  can  be  revoked  before 
acted  upon,  which  is  the  case  here.  Bigelow  on  Estoppel,  227-8 : 
28  N.  Y.,  297;  1  Selden,  568. 

I  am  satisfied  upon  consideration  of  the  case,  after  the  full  and 
able  argument  of  counsel  on  l)oth  sides,  that  the  motion  to  dissolve 
the  injunction  must  be  denied,  and  it  is  so  ordered. 

Notice  need  not  be  by  personal  service.  Harper  v,  Lexin^n  R  R,  1^ 
Dana  (Ky.),  227;  Johnson  t.  Joliet  R  R  Co.,  23  111.,  202;  Cowan  v. 
Glover,  3  A.  K-  MHrshall  (Ky.),  357.  Seizure  is  constructive  notice.  Wil- 
son V,  Hathaway,  42  Iowa,  173;  Cupp  v,  Seneca  Co.,  19  Ohio  St.,  173; 
Stewart  v.  Board  of  Police,  25  Miss.,  479. 

In  re  Empire  City  Bank,  28  N.  T.,  200  ;  Rockwell «.  Ncarin^,  35  N.  Y., 
814  ;  Campbell  9.  Evans,  45  N.  T.,  366  ;  Happy  v.  Mosher,  48  N.  Y.,  317  ; 
New  Orleans  R  R  Co.  v.  Hemphill,  35  Miss.,  17;  Harper  v.  Lexingtou  R  R 
Co.,  2  Dana  (Ky.),  227  ;  Eramer  v.  Cleveland  R  R  Co.,  5  Ohio  St.,  140. 

The  time  maybe  specified  in  which  a  party  may  appearand  claim  damages. 
Charlestown  Branch  R  R.  v.  Middlesex,  7  Mete.  (Mass.),  78;  Cupp  v.  Seneca 
Co.,  19  Ohio  St.,  173  ;  Cooley's  Constitutional  Limitations,  701. 

Tbe  assent  of  the  owner  may  be  implied  by  long  acceptance.  Cottrill  v, 
Myrick,  12  Me.,  222. 

Where  the  company  takes  possessioQ  of  the  land,  and  uses  it  without  the 
consent  of  the  owner,  or  payment  of  damages,  it  is  liable  to  an  action  of 
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trespass;  but  if  a  trespass  is  committed^  it  is  against  the  owner  of  the  land 
at  the  time  it  is  taken,  and  an  action  of  trespass  will  not  lie  in  favor  of  a 
subsequent  owner.     Central  R.  R.  Co.  v.  Hetfield,  6  Dutcher  (N.  J.),  206. 

A  failure  to  apply  for  and  have  the  compensation  assessed,  when  reason- 
able time  and  opportunity  and  a jproper  tribunal  are  afforded  for  the  purpose, 
may  be  considered  a  waiver.  Oooley^s  Constitutional  Limitations  (fourth 
edition),  702;  Hancocks.  Boston,  1  Mete.  (Mass.),  122. 

A  railroad  is  liable  in  trespass  for  running  trains  across  land  after  notice 
to  cease  and  before  condemnation  and  payment  of  damages.  Chicago,  etc., 
R.  R.  Co.  V.  Davis,  86  III.,  20  ;  Harrisburg  v,  Cran^le,  8  Watte  and  8.,  460. 

Dimmick  «.  Broadhead,  75  Pa.  St.,  464;  Carr  v.  Georgia  R.  R.  Co.,  1  Ga., 
0124.  The  filing  of  a  bond  will  stay  an  action  in  ejectment.  Harrisburg  v. 
Crangle,  8  Watts  &  Sereeant  (Pa.),  460. 

If  the.  first  entry  is  defectivo,  on  account  of  defects  in  the  proceedings, 
subsequent  proceedings  will  not  render  the  act  valid.  Hooper  v.  Bridge- 
water,  102  Mass.,  512;  Blaisdell  v.  Winthrop,  118  Mass.,  188;  Ewing  «.  Bt. 
Louis,  5  Wall.,  418;  Peoria  R.  R.  Co.  v.  Bchertz,  84  111.,  185.  The  entry 
may  be  enjoined.  Cameron  «.  Supervisors,  47  Miss.,  264;  Paris  e.  Mason,  87 
Texas,  447;  Floyd  ».  Turner,  23  Texas,  292;  Pierpont  v.  Harrisville,  0  W. 
Va.,  215. 

The  action  of  the  court  in  accepting  the  bond  involves  an  adjudication 
that  everything  had  been  done  to  entitle  the  company  to  have  the  bond 
filed.     Wadhams  e.  Lackawanna  &  Bloomsburg  R.  R.  Co.,  42  Pa.  St.,  808. 

A  grant  by  Congress  of  a  right  of  way  over  public  land  is  good  against 
pregmptors  who  have  not  acquired  title.  Western  Pacific  R  R.  Co.  «.  Tevis, 
41  Cal.,  489  ;  Rosa  v.  Missouri  R.  R.  Co.,  18  Ean.,  124.  See  Redman  v. 
Philadelphia,  Marlton  &  Medford  R.  R.  Co.,  ante ;  Northern  Pacific  R.  R. 
Co.  V.  St.  Paul,  etc.,  R.  R.  Co.,  post  ;  South  Carolina  R  R.  Co. «.  Columbia 
A  Augusta  R  R.  Co.,  18  Rich.  Eq.  (S.  Car.),  839;  Erie  R.  R  Co.  v.  Dela- 
ware, etc.,  R  R  Co.,  6  C.  B.  Green  Ch.  (N.  J.),  288 ;  Central  R  R.  Co.  c. 
Hetfield,  5  Dutcher  (N.  J.),  206  ;  Mississippi,  etc.,  R.  R  Co.  c,  Devaney,  49 
Miss.,  555  ;  Delaware,  etc.,  R  R  Co.  t>.  Burson,  61  Pa.  St.,  869  ;  Toledo, 
etc.,  R  R.  Co.  V,  Dast,  12  Am.  Ry.  R,  448  ;  Armistead  «.  North  Staflford- 
shure  Ry.  Co.  (Eng.),  16  Q.  B.,  526  ;  Hudson  v.  Leeds,  etc.,  Ry.  Co.  (]^0» 
16  Q.  B.,  796  ;  Alabama,  etc.,  R  R  Co. «.  Burkett,  46  Ala.,  569. 
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St.  Paul,  Minneapolib  &  Manitoba  Railway  Oo.  and  others. 

{Circuit  CouH,  D.  Minnewta.     1880.) 

The  open  and  acknowledged  possession  by  a  railroad  company  of  its  right 
of  way  is  sufficient  to  sustain  an  injunction  to  prevent  interference 
therewith,  forcibly  or  without  its  consent;  being  in  possession  and 
occupation  of  the  premises  the  company  cannot  be  disturbed  in  such 
possession,  except  through  proper  legal  proceedings. 

The  charter  of  the  Northern  Pacific  Raib'oad  Company,  obtained  from  the 
general  government,  does  not  exempt  its  right  of  way  from  the  operation 
of  the  laws  of  the  State  of  Minnesota,  and  forbid  a  railroad  company 
organizea  under  the  general  law  of  the  state  to  exercise  the  right  of 
eminent  domain. 
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Li  IGiinesoU,  a  railway  corporation  can  only  take  poMeaiioii  of  landf  under 
the  power  of  eminent  domain  after  the  compenntion  for  the  property  to 
be  taken  is  asse&<u;d  and  paid,  or  on  appeal  from  the  award  of  oommis- 
aioners  by  executmg  a  boud  conditioned  to  pay  the  award. 

Harrington  y.  St.  P.  &  8.  0.  R.  R  Co.,  17  Minn.,  215,  and  Lohman 
«.  St.  P.,  8.  &  T.  F.  R  R  Co.,  18  Minn.,  174,  distinguiehed.  ^ 

Hearing  on  order  to  show  cause  why  a  temporary  injunction 
should  not  issue. 

Gihnan  &  Clough,  for  plaintiff. 

Bigelow,  Flandrau  &  Clark  and  R.  B.  Gkilusha,  for  defendants. 

Nelson,  D.  J. — Application  for  an  injunction  to  restrain  de- 
fendants from  building  the  proposed  railroad  from  Bamesville  to 
Moorhead  across  the  track  of  the  plaintiff,  and  the  strip  of  land  upon 
which  the  same  is  constructed,  and  extending  200  feet  on  eitner 
side  thereof,  is  heard  noon  bill,  special  answer,  and  affidaTit  of  the 
president  of  the  defendant,  the  Bamesville  &  Moorhead  Bailroad 
Company.  It  appears  that  the  latter  company  has  taken  steps, 
according  to  the  laws  of  the  State  of  Minnesota,  to  obtain  a  right 
of  way  or  crossing  over  the  plaintiff's  railway  track.  The  pro- 
ceedings are  not  completed,  and  no  appraisers  or  commiFsioners 
have  been  appointed  to  fix  the  amount  of  compensation  or  dam- 
age. Said  defendant  also  claims  title  to  the  property  over  which 
the  plaintiff's  road  runs  at  the  point  it  desires  to  cross  with  its 
road,  and  seeks  to  take  possession  of  the  same,  with  the  view  of 
making  its  crossing,  without  the  plaintiff's  permission  or  consent. 
The  plaintiff,  being  in  the  possession  and  occupation  of  the 
premises,  cannot  be  disturbed  in  such  possession  except  through 
proper  legal  proceedings ;  and  if  the  defendant  has  a  better  legal 
title  to  the  same,  an  action  of  ejectment  will  lie  to  enforce  its  right. 
I  cannot,  on  this  application,  try  the  question  of  title,  but  must 
hold  that  the  open  and  acknowledged  possession  of  the  plaintiff  is 
sufficient  to  sustain  an  injunction  to  prevent  interference  there- 
with, forcibly  or  without  its  consent.  The  plaintiff,  if  it  desires, 
may  amend  its  bill,  setting  forth  its  title  to  tlie  particular  tract  of 
land  over  which  its  road  passes  at  the  point  where  taid  defendant 
seeks  to  cross. 

I  have  no  doubt  of  the  right  of  the  Bamesville  Eailroad  Com- 
pany to  cross  the  plaintiffws  road,  on  payment  of  compensation 
therefor,  when  the  amount  is  fixed  by  commissioners  selected 
under  the  railway  legislation  of  this  state  ;  and  the  charter  of  the 
Northern  Pacific  Bailroad  Company,  obtained  from  the  general 
ffovemment,  does  not  exempt  its  right  of  way  from  the  operation  of 
3ie  laws  of  the  State  of  Minnesota,  and  forbid  a  railroad  company 
organized  under  the  general  laws  of  the  state  to  exercise  the  right 
of  eminent  domain.  The  important  question  in  this  case  is 
whether  this  defendant  can  enter  upon  the  private  property  of  this 
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company  and  disturb  its  possession  and  make  the  crossing  before 
-damages  are  actually  assessed  and  paid,  or  secured.  The  laws  of 
the  state  certainly  do  not  authorize  it,  and  the  constitution  in  terms 
forbids  it.  "Private  property  shall  not  be  taken  for  public  use 
without  just  compensation  therefor,  iiret  paid  or  secured,"  is  the 
constitutional  provision.  Chapter  80,  Laws  of  1879,  and  chapter 
34,  sections  13  to  23,  Young's  Minnesota  Statutes,  confer  the  right 
of  eminent  domain  upon  railway  corporations,  and  specify  the 
necessary  proceedings  where  a  corporation  exercises  it,  and  it  is 
only  after  the  compensation  for  the  property  to  be  taken  is 
assessed  and  paid,  or  an  appeal  taken  from  the  award  of  com- 
missioner, that  the  company  can  proceed  with  the  construction  of 
its  railroad,  and  enter  upon  and  take  possession  of  the  premises 
sought  to  be  condemned,  and  on  appeal  only  by  executing  a  bond 
conditioned  to  pay  the  award. 

The  defendant,  the  Bariiesville  &  Moorhead  Railroad  Company, 
by  virtue  of  its  organization  under  the  general  laws  of  the  state, 
has  the  right  to  temporarily  occupy  land  for  the  purpose  of  pre- 
liminary surveys,  exercising  care  so  as  not  to  interfere  with  the 
running  of  trains  or  such  necessary  use  by  the  plaintifiE  company  as 
its  charter  requires,  and  is  not  a  trespasser  in  so  doing ;  but  the 
payment  or  deposit,  in  court  of  the  compensation  awarded  by  the 
commissioners  is  a  condition  precedent  to  the  right  of  the  company 
to  enter  upon  property  for  the  purpose  of  construction.  The 
plaintiff  has  not  slept  upon  its  rights  and  allowed  the  said  defend- 
and  to  occupy  its  land,  but  asserts  them  at  the  outset. 

In  the  cases  cited  by  the  defendants'  counsel  (17  Minn.,  215,  and 
18  Minn.,  174)  the  railroad  companies  had  taken  possession  of  the 
land  without  opposition  and  constructed  their  roads,  and  the  court 
refused  an  injunction,  or  permitted  a  bond  to  be  given  by  the 
corporations  with  the  condition  that  compensation  should  be  paid 
when  ascertained  in  proceedings  to  be  forthwith  instituted.  These 
decisions  are  not  applicable  to  the  present  case.  There  is  no  in- 
convenience to  the  public  for  the  reason  that  the  railroad  is  not 
completed  and  in  operation,  as  in  the  cases  cited. 

I  nave  fully  considered  the  suggestion  of  counsel  that  a  condi- 
tional order  be  made  allowing  an  mjunction,  unless,  within  a  short 
time  to  be  fixed  by  the  court,  the  defendants  execute  a  bond 
conditioned  to  prosecute,  forthwith,  the  proceedings  commenced 
to  obtain  the  right  of  way  for  crossing  plaintiff's  track,  and  to  pay 
such  sum  as  the  commissioners  may  award.  I  do  not  think  this 
court  has  any  power  to  grant  the  right  of  entry  upon  the  plaintiff's 
road  for  this  purpose  on  any  such  condition.  The  right  of  the 
Barnesville  &  Moorhead  Railroad  Company  to  cross  the  plaintiff's 
track  is  given  by  the  statute  of  the  state,  which  particularly  and  in 
detail  points  out  the  requisite  steps  to  be  pursued  as  conditions 
precedent  to  the  right  to  construct  the  crossing,  and  without  com- 
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J^liance  therewith  it  must  be  enjoined.  There  is  not  such  httitude 
or  the  exercise  of  discretion  by  a  court  of  equity  where  the 
defendant's  right  to  do  an  act  depends  upon  its  compliance  with 
the  constitution  of  the  state  and  tlie  statutes,  as  in  other  applica- 
tions for  injunctions. 

A  temporary  injunction  will  issue,  with  leave  to  the  defendants 
to  ai>ply  for  a  dissolution  thereof  hereafter,  to  either  of  the  judges 
of  this  court. 

bcc  note  Redman  9.  Philadelphia,  Marl  ton  &  Med  ford  R.  R..Co.,  ante; 
also  Northern  Pacific  R  R.  Co.  v.  Bameflyille,  etc.,  R.  R  Co.,  ante. 


NoBTHESK  Pacific  Kailboad  Company 

St.  Paul,   Minneapolis  &  Manftoba  Railway  Company  and 

others. 

{Circuit  Courts  D.  Minnesota,    Ikemnber^  1880.) 

Courts  of  equity  will  sometimea  substitute  a  bond  of  indemnity  for  an  injunc- 
tion, if  the  ends  of  justice  will  thereby  be  promoted,  and  especially  if 
any  public  interest  may  suffer  by  continuing  the  injunction  in  force 
pending  the  litigation. 

It  is  within  the  ordinary  powers  of  a  court  of  chancery  to  accept  such  a  bond 
when  proceeding  according  to  the  general  principles  of  equity. 

Such  general  principles  are  administered  by  the  Federal  courts  of  equity  in 
all  ca'^es,  and  in  every  state,  irrespective  of  local  laws  and  state  practice. 

Bddj  therefore,  in  this  case,  where  a  prompt  assessment  of  damages  could 
not,  in  all  probability,  be  had,  and  ^vhere  the  right  of  the  complainant 
to  any  damage  was  a  matter  of  di>pute,  depending  for  its  solution  upon 
doubtful  questions  of  law  and  fact,  that  a  court  of  chancery  might, 
instead  of  stojiping  the  progress  of  a  great  work  of  internal  improve- 
ment, of  general  and  public  as  well  as  of  private  importance,  require  a 
bond  to  be  given,  and  allow  the  construction  to  go  on. 

Motion  to  dissolve  injunction. 

Gihnan  &  Clongh,  for  complainant. 

R.  B.  Galusha  and  Bigelow,  Flandrau  &  Clark,  for  respondents. 

McCraby,  C.  J- — The  complainant  owns  and  has  for  years 
operated  a  line  of  railroad  running  across  the  State  of  Minnesota, 
constnicted  by  virtue  of  authoritv  conferred  by  certain  acts  of 
Congress  in  this  bill  mentioned.  The  respondents  are  the  ownere 
of  another  line  of  railroad,  now  in  process  of  construction  under 
anthority  conferred  by  the  State  of  Minnesota,  as  allee^ed  in  the 
answer.  Each  of  these  companies  has  power  to  acquire,  by  pur- 
chase or  condemnation,  the  land  required  for  right  of  way,  depot, 
grounds,  etc.  The  lines  of  the  two  railroads  cross  each  other  at  a 
point  near  Fargo,  in  the  state,  the  exact  point  of  crossing  being  on 
the  N.  W.  \  or  section  9,  township  139,  range  8,  in  the  county  of 


16     N.  PACIFIC  R.  R.  V.  ST.  PAUL,  MINN.  &  MANITOBA  R.  R. 

Clay,  Minnesota.  In  1872  the  plaintiflE  company  entered  upon 
this  land  and  took,  without  condemnation,  60  mucn  of  the  same  as 
is  now  occupied  by  it  for  right  of  way,  and  has  ever  since  operated 
its  railroad  across  the  same. 

At  the  time  of  the  passage  of  the  act  of  Congress  incorporating 
the  complainant  company,  the  land  in  question  was  pubhc  land ; 
but  at  the  time  of  tlie  definite  location  of  the  line  of  the  road 
under  that  act  said  land  was  owned  by  one  J.  S.  Schreiber,  who  in 
the  meantime  had  obtained  a  patent  therefor,  and  from  whom, 
through  several  mesne  conveyances,  the  title  passed  to  the  re- 
spondents. No  proceedings,  under  the  statute  of  Minnesota,  to 
recover  damages  for  the  right  of  way  were  ever  instituted  by  said 
Schreiber,  or  any  of  his  grantees,  against  the  complainant.  The 
respondents  claim,  under  these  circumstances,  that  they  are  the 
owners  of  the  laud  and  have  the  right  to  construct  their  railroad 
across  it,  and,  in  doing  so,  to  cross  tlie  track  of  complainant  with- 
out making  compensation.  The  complainant  claims  that  it  has  a 
vested  right  and  a  valuable  property  in  its  right  of  way,  which 
cannot  be  taken  by  the  respondents  without  condemnation,  under 
the  statute,  and  payment  of  damages.  Numerous  questions  arising 
upon  the  admitted  facts  have  been  discussed  by  counsel,  the  more 
important  of  which  are  the  following :  First.  Whether,  under  the 
charter  of  the  complainant  cou)pany  (Act  of  Congress  of  July  2, 
1864'),  that  company  acquired  the  nght  of  way  over  alllands  that  were 
public  at  the  time  of  its  passage,  or  only  over  such  as  were  public  at 
the  time  of  the  location  of  the  line.  Second.  Whether  the  respond- 
ents, or  those  under  whom  they  claim,  had  a  complete  title  to  the 
locus  in  quo  at  the  time  the  complainant  entered  upon  the  same ; 
and,  thirds  if  so,  whether  by  permitting  the  complainant  to  take 
the  right  of  way,  and  use  the  same  for  eight  years,  the  respondents 
and  their  grantors  lost  their  rights  therein,  and  the  complainant 
acquired  a  vested  right.  Fourth.  Whether  the  respondents'  right 
to  claim  so  much  oi  the  land  as  is  embraced  within  complainant's 
right  of  way  is  barred  by  section  7  of  the  aforesaid  act  of  Congress. 

Besides  these  questions,  which  arise  upon  the  admitted  facts, 
there  is  another  which  depends  for  its  decision  upon  facts  which 
are  controverted.  It  is  alleged  in  the  answer  that  the  plaintiff  well 
knew  that  the  enterprise  in  which  respondents  had  embarked  "  in- 
volved the  crossing  of  plaintiff's  road  at  or  near  the  point  of  cross- 
ing aforesaid,  and  that  the  place  and  manner  of  said  crossing,  as 
aforesaid,  were  fully  explained  to  the  plaintiff,  and  that  the 
plaintiff  expressly  assented  to  and  approved  the  place  and  man- 
ner of  crossing,  ajs  aforesaid,  and  represented  to  the  defendants, 
and  gave  them  to  understand,  that  they  could  and  should  be  per- 
mitted to  build  and  operate  the  said  Barnesville  &  Moorhead 
Railroad  across  the  said  plaintiff's  road  at  the  place  aforesaid  when- 
ever and  as  soon  as  they  desired  so  to  do,  and  that  they  would 


K.  PACIFIC  B.  B.  9.  BT.  PAUL,  MIXK.,  A  MANITOBA  R.  R.    17 

assist  in  effecting  such  crossing,  and  tliat  no  obstacle  would  be 
interposed  thereto ;  and  that  after  sach  representations  and  license, 
and  in  firm  reliance  upon  the  same,  and  without  and  before  anj 
notice  or  knowledge  that  the  said  representations  would  not  be 
carried  out  in  gora  faith,  or  of  any  design  on  the  part  of  the 
plaintiff  to  interpose  any  obstacles  whatever  to  such  crossing,  or 
to  attempt  so  to  do,  the  said  defendant  companies  went  on  and 
expended  large  sums  of  money  in  the  construction  of  said  road,  to 
wit,  several  hundred  thousand  dollars,"  etc.  These  allegations  are 
denied  by  certain  aifidavits  filed  by  complainant ;  but  ic  is  manifest 
that  the  question  of  fact  thus  presented  cannot  be  finally  decided 
nntil  the  final  hearing  upon  the  testimony.     The  right  oi  the  com* 

Slainant  to  damages  for  the  crossing  of  its  track  on  the  land  above 
escribed,  by  the  respondents'  railroad,  depends  upon  the  decision 
of  these  several  questions,  some  of  which  are  by  no  means  free 
f roiu  difficulty,  and  one  of  which  (the  last  named)  cannot  be  finally 
determined  until  the  final  hearing.  In  such  a  case  the  usual  course 
is  to  continue  the  injunction  in  K>rce,  and  thus  keep  the  parties  in 
statu  quo  until  the  final  hearing.  But  this  rule  has  its  exceptions. 
Courts  of  equity  will  sometimes  substitute  a  lx)nd  of  indemnity  for 
an  injunction,  if  the  ends  of  justice  will  thereby  be  promoted,  and 
especially  if  any  public  interest  may  suffer  by  continuing  the  injunc- 
tion in  force  pending  the  litigation.  There  are  several  cogent  rea- 
sons which  should  impel  us  to  adopt  this  latter  course  in  the  present 
case,  if,  upon  examination,  it  is  found  to  be  within  our  di^^retion 
to  do  so. 

1.  Whatever  doubts  we  maj^  have  upon  other  questions,  we  have 
none  as  to  the  absolute  right  of  the  respondents  to  build  their  rail- 
road along  the  line  specified  in  their  charter,  and  to  cross  the  line 
of  the  complainant  at  the  point  in  controversy,  upon  paying  the 
damages,  if  it  be  finally  decided  that  complainant  i8  entitled  to 
damages,  and  without  such  payment,  if,  upon  final  hearino:,  it  shall 
be  so  determined.  The  most  that  the  complainant  is  entitled  to  is 
its  daimiges ;  and  if  that  be  amply  secured,  its  rights  are  j^rotected. 

2.  The  c:use  is  peculiar  in  this :  that  the  controversy  is  not  as  to 
the  amount  of  damages,  but  as  to  the  right  of  complainant  to  any 
damfii'es.  It  is  not  a  controversv  that  can  l)e  settled  in  a  fi*\v  davs 
by  the  appointment  of  a  board  of  commissioners  to  a>s(ss  tlie  dam- 
ages of  complainant. .  As  already  suggested,  the  right  of  complain- 
ant to  damages  may  depend  upon  a  disputed  question  of  fa(*t,  which 
cannot  be  determined  until  proofs  are  taken  in  the  regnlnr  couree 
of  proceedings.  Enough  has  already  appeared  in  the  case  to  satisfy 
us  that  a  somewhat  protracted  litigation  may  precede  the  deter- 
mination of  the  question  of  damages.  Alreadv  the  i)rocee(ling8 
instituted  in  the  State  Court  for  the  purpose  oi  having  the  com- 
plainant's damages  assessed  have  been  interrupted  and  delayed  by 
removal  thereof  into  this  court,  where  they  are  now  pending.    We 
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^ill  not  ai^ticipate,  much  less  decide,  any  of  the  questions  that  may 
tirise  here  in  that  proceeding.  It  is  enough  for  the  present  to  say 
that  the  controversy  which  must  precede  an  assessment  and  pay- 
ment of  damages  in  this  case  may  be  protracted. 

3.  The  public  is  interested  in  the  construction  of  new  lines  of 
railwayi  which  are  indeed  only  improved  highways.  The  policy 
■of  tlie  law  is  to  encourage  and  facilitate  such  construction.  The 
etatute  of  Miimesota  provides  for  railroad  crossings  upon  the 
theory  t'lat  the  pubHc  interest  requires  that  these  nigh  ways  of 
conimeree  and  travel  should  run  in  different  directions  over  the 
state,  and  that  no  one  line  shall  erect  a  barrier  not  to  be  passed  by 
otiiers.  Iv  is  iiianifcst  from  these  considerations,  and  others  that 
might  be  named,  that  the  respondent  companies  ought  to  be  per- 
mitted to  complete  their  line  across  that  of  the  complainant  at  the 
earhest  moment  compatible  with  the  full  and  complete  protection 
of  the  rights  of  the  latter.  That  these  rights  can  be  fully  and 
completely  protected  by  requiring  the  respondents  to  give  bond 
with  approved  security  to  pay  the  damages  which  may  be  awarded 
to  complainant,  is  entirely  clear. 

But  we  are  met  with  a  question  as  to  the  power  of  this  court 
in  a  case  of  this  character  to  adopt  this  course.  It  is  not  necessary 
to  cite  authority  to  show  that  to  accept  such  a  bond  is  within  the 
ordinary  powers  of  a  couit  of  chancery  when  proceeding  accord- 
ing to  the  general  principles  of  equity.  It  is  a  mode  of  pro- 
ceeding, not  only  authorized  by  the  general  principles  of  equity 
jurisprudence,  but  it  is  in  common  use  in  courts  of  chancery,  and 
especially  in  Federal  coui-ts.  In  patent  cases,  for  example,  where 
it  is  supposed  that  an  injunction  to  restrain  the  use  of  a  patented 
article  may  o))erate  injuriously,  the  complainant  is  protected  by  a 
bond  to  account  for  profits  and  pay  damages  instead  of  an  injunc- 
tion. It  is  onlj  necessary  to  add  that  the  Fedenil  courts  of  equity 
administer  the  same  general  principles  in  all  cases  and  in  every 
state,  irrespective  of  local  laws  and  state  practice.  If  the  court 
has  jurisdiction  to  try  and  determine  a  case  in  equity,  it  must 
determine  it  according  to  these  general  principles,  which  are  the 
same  in  every  state.  iT.  S.  v,  Rowland,  4  Wheat.,  115 ;  Boyle  v. 
Zacharie,  6  Pet.,  658;  Xever  v.  Scott,  13  How.,  208;  Noonan  v. 
Lee,  2  Black,  499.      \       ^ 

It  is  not  necessary,  in  view  of  these  authorities,  to  decide  what 
the  power  of  a  State  court  might  be  in  a  case  of  this  character ; 
but  we  see  nothing  in  the  statute  which,  in  our  judgment,  ought 
to  be  construed  to  forbid  a  court,  of  chancerv  of  the  state  to 
accept  a  bond  under  the  circumstances  disclosed  by  the  record  in 
tills  case.  It  may  be  suggested  that  a  bond  cannot  be  substituted 
for  payment  of  the  damages.  After  the  damages  are  assessed,  the 
amount  ascertained,  this  may  be  so.  But  the  question  here  is, 
whether,  in  a  case  where  a  prompt  assessment  cannot  in  all  proba- 
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bility  be  had,  and  where  the  right  of  the  complainant  to  any  dam- 
age is  a  matter  of  dispute,  depending  for  its  Boiution  upon  doubtful 
questions  of  law  and  fact,  a  court  of  chancery  tnay,  instead  of 
stopping  the  progress  of  a  great  work  of  internal  improvement,  of 
general  and  pubhc  as  well  as  of  private  importance,  require  a  bond 
to  be  given,  and  allow  the  construction  to  ^o  on.  The  statute  itself 
recognizes  the  propriety  of  substituting  a  bond  for  the  actual  pay- 
ment of  the  damages,  even  after  assessment,  in  case  an  appeal  is 
prosecuted.     See  section  23,  c.  34,  St.  Minn. 

It  is  said  to  dissolve  this  injunction  and  accept  a  bond  instead 
would  in  effect  autliorize  the  respondents  to  commit  a  trespass,  if 
not  a  crime,  by  laying  their  track  across  that  of  complainant. 
After  this  court  has  decided  that  upon  giving  bond  the  respond- 
ents may  extend  their  track  across  that  of  complainant,  and  after 
such  bond  shall  have  been  given  and  approved,  the  right  of  the 
respondents  to  go  on  with  tlie  construction  of  their  line  and  to 
cross  that  of  the  complainant  will  be  no  longer  open  to  dispute  or 
question.  The  case  is  before  us;  our  jurisdiction  of  the  parties 
and  the  subject-matter  is  complete. 

The  order  will  be  that  the  mjunction  be  dissolved  upon  the  exe- 
cution by  the  respondents  to  the  complainant  of  a  l)ond,  witli 
sureties  to  be  approved  by  a  judge  of  this  court,  in  the  sum  of 
$5000,  conditioned  that  the  respondents  will  pay  all  damages 
which  may  be  awarded  or  adjudged  in  favor  oi  complainant  by 
reason  of  the  construction  of  respondents'  line  of  railway  across 
that  of  complainant. 

See  Redman  v.  Philndelphia,  Marlton  &  Medford  R.  R.  Co.,  ante;  North- 
ern Pacific  Railroad  Co.  t;.  St.  Paul,  Minneapolis  &^Manitol>a  Railway  Co., 
ante ;  and  Northern  Pacific  Railroad  Co.  v.  B.  &  M.  R.  R.  Co.,  ante ;  South 
Carolina  R.  R  Co.  v.  Columbia  &  Augusta  R.  R.Co.,  13  Rich.  £q.  (S.  Car.), 
339;  Hentz  v.  Long  Island  R.R  Co.,  13  Barb.(N.  Y.),  646;  Torry  v.  Camden 
and  Atlantic  R.  R.  Co.,  3  C.  E.  Green  (N.  J.),  293;  Whittlesey  v.  Hartford, 
Providence  &  Fishkiil  R.  R.  Co.,  28  Conn.,  421;  Mocanaqua  Coal  Co.  «. 
Korthem  Central  R.  R.  Co.,  4  Brewster  (Pa.),  158;  Audenreid  v.  Phila.  & 
Reading  R.  R.  Co.,  68  Pa.  St.,  870. 
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John  P.  Gilman  and  others 

V. 

City  op  Havekhill. 
Boston  &  Maine  Bailboad 

V. 

Same. 

(128  Mau.  Eeparts,  3d.    Mv.  6-12,  1879.) 

Colt  and  Ambs,  JJ.,  absent.    Lord,  J.,  did  not  sit. 

The  owner  of  land  taken  for  the  laying  out  or  altering  of  a  highway  is 
entitled  to  a  jury  under  the  8ts.  of  1870,  c.  75,  and  1873,  c.  261,  although 
he  has  not  claimed  damages  before  the  county  commissioners. 

Two  petitions  by  owners  of  land  in  Haverhill  for  juries  to  assess 
damages  sustained  by  the  widening  and  straightening  by  the 
county  commissioners  of  a  highway  over  the  same.  The  record  of 
the  county  commissioners  contained  no  mention  of  the  petitioners 
in  the  iirsw  case,  and  tliis  statement  only  with  regard  to  the  peti- 
tioner in  the  second  case :  "  Boston  &  Maine  Railroad  to  be  paid 
by  the  cit^p'  $i>." 

In  the  first  case,  the  petition  for  a  jury  was  presented  under  the 
St.  of  1870,  c.  75,  to  the  county  commissioners,  who  thereupon 
issued  a  warrant  for  a  sheriffs  jury,  which  was  summoned  accord- 
ingly, but,  before  it  was  empanelled,  the  respondent,  appearing  by 
attorney  specially  for  this  purpose,  objected  to  any  further  pro- 
ceedings, and  moved  that  the  case  be  dismissed,  because  it  did  not 
appear  that  the  petitioners  made  any  claim  for  damages  before  the 
county  commissioners.  The  sheriff  overruled  the  motion,  and 
certified  a  verdict  for  the  petitioners  with  this  ruling  to  the  Supe- 
rior Court,  before  which  the  respondent  renewed  its  objection  by 
motion  to  set  aside  the  verdict.  Gardner,  J.,  overruled  the  motion, 
and  ordered  the  verdict  to  be  accepted,  and  the  respondent  appealed 
to  this  court. 

In  the  second  case,  the  petition  for  a  jury  was  presented  to  the 
Superior  Court,  under  the  St.  of  1873,  c.  261.  The  respondent, 
in  its  answer  and  at  the  trial  in  that  court,  made  the  like  objection, 
which  Bacon,  J.,  overruled  ;  a  verdict  was  returned  for  the  peti- 
tioner ;  and  the  respondent  alleged  exceptions. 

H.  N.  Merrill,  for  the  respondent,  [cited  Brown  v,  Haverhill ; 
Dane's  Ab.,  vol,  3,  pp.  263,  264 ;  Commonwealth  v.  Great  Bar- 
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rington,  6  Mass.,  492  ;  Higginson  v,  Nahant,  11  Alleiu  530 ;  Riley 
17.  Lowell,  117  Mass.,  77 ;  Monagle  v.  County  Com'pB,  8  Gush., 
362,  head  note;  Brown  v.  County  Com'rs,  12  Met,  210;  School 
District  V.  County  Com'rs,  2  Gray,  417;  Carpenter  v.  County 
Com'rs,  21  Pick.,  260 ;  Kichols  v  Salem,  14  Gray,  491 ;  White  v. 
County  Com'rs,  2  Cush.,  363.] 

H.  Carter,  for  the  petitioners,  was  not  called  upon. 

Grat,  C.  J. — ^The  only  case  which  tends  to  support  the  respond- 
ent's position  is  one  decided  in  1798,  in  whicli  a  writ  of  mandamus 
to  the  Coui-t  of  Sessions  to  order  a  jury  to  assess  damages  sustained 
hy  the  la3"ing  out  of  a  highway  over  land  of  the  petitioners,  is  said 
to  have  been  denied  by  this  court,  "  principally  because  the  peti- 
tioners did  not  state  that  they  demanded  damages  before  the 
committee  that  laid  out  the  way,  who  gave  them  no  damages  at 
all ;  for,  said  tlie  court,  the  application  for  a  jury  is  very  clearly 
in  the  nature  of  an  appeal ;  ana  to  be  entitled  to  apply  for  a  jury, 
the  party  must  demand  damages  to  be  assessed  for  him  by  the 
locating  committee."     Brown  v.  Haveriiill,  3  Dane  Ab.,  263. 

At  the  time  of  that  decision,  the  Court  of  Sessions  consisted  of 
the  juBtices  of  the  peace  of  the  county;  St.  1782,  c.  14,  §  1 ;  and 
the  right  of  appeal  irom  the  judgment  of  a  justice  of  the  peace  in 
civil  actions  was  restricted  to  cases  ''where  both  parties  nave  ap- 
peared and  pleaded."  St.  1783,  c.  42,  §  6.  Insucn  a  state  of  the 
law,  it  was  not  unreasonable  to  hold  that  the  provision  of  the  St. 
of  1786,  c.  87,  §  4,  allowing  parties  aggrieved  by  the  doings  of  the 
committee  of  the  Court  of  sessions  in  laying  out  a  highway,  or  in 
estimating  damages,  to  apply  for  a  jury,  must  be  likewise  restricted 
to  coi^es  in  which  there  had  been  an  actual  contest  before  the  tri- 
bunal of  first  instance. 

But  in  the  later  statutes,  all  provisions  restricting  the  right  of 
appeal  to  cases  in  which  there  has  been  a  joinder  of  issue  in  tlie 
court  below  have  been  stricken  out.  Rev.  Sts.,  c.  82,  §  6 ;  c.  85, 
§13;  c.  67,  §§  15,  35 ;  and  notes  of  Commissioners  to  c.  82,  §  6, 
and  c.  85,  §  12.  Holman  v.  Sigourney,  11  Met.,  436,  Gen.  Sts.,  c. 
116,  §  3*2;  c.  120,  §  25.  There  is  therefore  no  longer  any  reajson 
for  applying  such  a  restriction,  and  none  has  been  applied  in  pi-ac- 
tice,  to  petitions  for  a  jury  to  assess  damages  for  the  laying  out  or 
altering  of  a  highway,  whether  presented  to  the  county  commis- 
sioners under  the  Rev.  Sts.,  c.  24,  §  13,  the  Gen.  Sts.,  c.  43,  §  19, 
and  the  St.  of  1870,  c.  76,  or  to  the  Superior  Court,  under  the  Sts. 
of  1873,  c.  261,  and  1874,  c.  341. 

The  result  is,  that  in  the  first  case  the  judgment  accepting  the 
▼erdict  must  be  afiirmed,  and  in  the  second  case  the 

Exceptions  overruled. 
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William  Wtman 

^* 
Eastken  Railroad  Company. 

(128  Mass.  ReparU,  846.    Mofreh  25,  1878—^^.  36  1880.) 
Ein>icoTT  and  Lord,  JJ.,  did  not  sit. 

Under  the  St.  of  1873,  c.  860,  authorizing  the  Eastern  Railroad  Company  to 
take  land  for  a  freight  station,  and  providing  that  the  general  railroad 
acts  shall  be  applicable  to  and  govern  the  proceeding,  except  that, 
instead  of  the  county  commissioners,  three  commissioners  shall  be 
appointed  by  this  court  to  adjudicate  the  damages,  from  whose  decision 
*'an  appeal  to  a  jury  shall  lie  '*  in  behalf  of  any  owner  of  land  taken 
**  as  is  provided  in  case  of  lands  taken  for  railroad  purposes,^'  the  award 
of  comraisdioners  so  appointed  is  to  be  returned  to  this  court;  and  the 
application  for  a  jury,  by  way  of  appeal  from  tlieir  decision,  is  to  be 
made,  and  the  trial  by  jury  had,  at  the  bar  of  ihis  court. 

Petition  to  this  court,  under  the  St.  of  1873,  c.  360,  §  3,  to 
appoint  three  commissioners  to  adjudicate  the  damages  lor  the 
taking  by  the  respondent  corporation  for  a  freight  station,  under  § 
2  of  that  act,  of  land  in  Charlestown  owned  by  the  petitioner. 
The  Chief  Justice,  to  wliom  the  petition  was  presented,  entertain- 
ing doubts  upon  the  question  whether,  under  the  Constitution  and 
laws  of  the  Commonwealth,  the  court  had  authority  to  appoint 
commissioners  as  prayed  for,  reserved  that  question,  at  the  request 
of  the  parties,  for  the  consideration  of  the  full  court,  according  to 
whose  opinion  commissioners  were  to  be  appointed,  or  the  petition 
dismissed. 

H.  W.  Paine  and  W.  W.  Vaughan,  for  the  petitioner. 

trhis  is  a  petition,  under  chapter  360  of  the  statutes  of  1873. 
e  essential  provisions  are :  first,  the  appointment  of  commission- 
ers by  this  court  to  adjudicate  the  damages  for  taking  the  land ; 
second,  the  right  of  an  appeal  from  the  decision  of  these  commis- 
sioners "  to  a  jury  ...  as  is  provided  in  case  of  lands  taken  for 
railroad  purposes." 

I.  The  power  of  appointing  commissioners  to  assess  land  dam- 
ages is  one  which  may  properly  be  given  by  the  legislature  to  the 
Supreme  Judicial  Court.  It  does  not  conflict  with  any  part  of 
the  constitution  of  the  commonwealth,  and  is  consistent  with  the 
large  jurisdiction  given  to  this  court  by  the  statutes  creating  it. 
Most  extensive  jurisdiction  was  given  oy  the  Provincial  Law  to 
the  Superior  Court  of  Judicature  by  the  statute  establishing  that 
court.  Prov.  Law.  1699-1700,  c.  3.  The  Supreme  Judicial 
Court  succeeds  to  all  the  powers  of  that  court,  otat.  1781,  Feb. 
20 ;  Commonwealth  v,  Jolmson,  8  Mass.,  87. 
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The  statute  of  July  8,  1782,  creating  the  present  Supreme 
Judicial  Court,  gives  it  equaUy  broad  jurisdiction.  The  autnority 
to  appoint  commifisioners  for  various  purposes  has  often  been  con^ 
ferrea  on  this  court  and  been  acted  upon  by  it.  Case  of  Super- 
visors of  Election,  114  Mass.,  247.  Among  these  have  been  the 
appointment  of  commissioners  to  assess  damages  for  taking  land 
and  for  laying  out  of  highways.     See  statutes  cited  below. 

II.  The  provision  for  an  appeal  to  a  jury  may  have  two  con- 
structions. Either,  an  appeal  to  a  jury  of  tne  Superior  Court,  as 
was  provided  by  General  Statutes,  c.  63,  §  22«  modified  by  the 
then  recent  statute,  1873,  c.  261 ;  as  in  the  case  of  an  appeal  from 
the  decision  of  county  commissioners  :  Or,  an  appeal  to  a  jury  of 
the  Supreme  Court,  the  pleadings  and  practice  to  be  governed  by 
the  genenil  principles  applicable  to  all  jury  trials  for  assessment  of 
damages  as  laid  down  m  the  railroad  laws.  1.  Even  if  the  com- 
missioners must  necessarily  report  to  the  Supreme  Court  as  inti- 
mated in  Case  of  Supervisors  of  Election,  114  Mass.,  the  trial  by 
a  jury  of  the  Superior  Court,  appointed  by  petition  under  Statute 
1873,  c.  261,  is  not  necessarily  a  revision  of  a  judgment  of  the 
Supreme  Court ;  it  is  rather  that  the  legislature,  wishing  to  pro- 
vide a  more  expeditions  means  for  determining  the  dumages  by 
men  who  should  be  specially  fitted  for  the  purpose,  placed  the 
power  of  appointing  them  in  the  hands  of  tlie  highest  court,  as 
the  body  most  fitted  to  select  them ;  but  if  the  parties  are  not  sat- 
isfied with  this  more  expeditious  mode,  it  is  as  if  it  never  existed, 
and  the  parties  fall  back  upon  tbe  general  laws  and  obtain  a  jury 
trial  as  is  provided  by  those  laws.  The  rulings  at  this  trial  are 
still  subject  to  revision  and  final  determination  by  the  Supreme 
Court.  Under  a  statute  containing  preciBcly  the  same  provisions, 
this  court  has  already  acted.  Stat.  1869,  c.  291,  §  5;  Koberts  v 
Boston,  etc.,  R.  R.,  115  Mass.,  57.  See,  also,  Stat.  1S62,  c.  177. 
This  statute  was  passed  upon  and  sustained  in  Hingliani  etc.,  Corp. 
V,  Norfolk,  6  Allen,  353;  Gill  et  al.  v,  Scituate,  \W  Mass.,  2(K). 
It  was  considered  in  Scituate  v,  Weymouth,  108  Mass.,  128 ;  and 
other  cases.  Stat.  1868,  c.  309.  Passed  upon  in  Salem,  etc.,  Corp. 
V,  Essex,  100  Mass.,  282  ;  and  other  cases. 

The  fact  that  the  constitution  has  received  a  certain  constnie- 
tion  by  a  course  of  practice,  is  in  itself  a  rea^^on  for  sustainiAij 
that  construction.  C.  v.  Lockwood,  109  Mass.,  323.  pp.  339-340. 
2.  The  provision  for  an  appeal  to  a  jury  may  mean  a  jury  of  the 
Supreme  Court,  and  a  trial  in  that  court,  the  proceedings  to  l>e 
governed  by  the  general  rules  of  procedure  common  to  all  jury 
trials  for  land  damages. 

There  is  nothing  in  the  letter  or  spirit  of  the  constitution  to 
prevent  the  legislature  giving  to  the  Supreme  Court  power  to 
assess  land  damages ;  and  being  the  highest  court  it  may  take  any 
powers  which  are  not  forbidden  by  the  constitution,     if  the  eflfect 
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of  giving  such  a  power  to  this  court  ousts  the  Superior  Court  in 
this  particular  case  of  its  general  iurisdiction  over  land  damages, 
such  a  result  is  consistent  with  the  subordinate  position  of  the 
Superior  Court.  The  wording  of  the  statute  will  admit  of  this 
constiniction,  and  this  may  properly  be  held  to  liave  been  the 
intention  of  tlie  legislature.  ''  To  discover  the  true  meaning  of  a 
statute,  it  is  the  duty  of  the  court  to  consider  other  statutes  made 
in  pari  materia."  Church  v.  Crocker,  3  Mass.,  17,  p.  21.  There 
are  various  statutes  which  provide  for  the  appointment  of  commis- 
sioners by  the  Supreme  Court,  and  expressly  give  a  right  of 
appeal  to  a  jury  of  that  court,  or  to  a  jury  whose  verdict  shall  be 
returned  into  that  court.  Such  are  Stat.  1865,  c.  132  ;  Stat.  1867, 
c.'308;  Stat.  1869,  c.  142;  Stat.  1969,  c.  161.  See  Carter  v,  Cam- 
bridge, etc.,  104  Mass.,  236 ;  Stat.  1869,  c.  273 ;  Stat.  1869,  c. 
462;  Stat.  1870,  c.  237;  Stat.  1872,  c.  131.  See,  also,  Stat.  1873,  c 
357.  In  Eastern  R.  R.  Co.  v,  Boston  &  M.  R.  R.,  Ill  Mass.,  125, 
the  court  were  on  several  grounds  called  to  consider  the  constitu- 
tionality of  the  statute,  1872,  c.  356,  which  contained  identically 
the  same  provisions  as  to  assessing  damages  as  the  one  under 
whicli  this  petition  is  brought. 

III.  ''  On  a  question  of  compensation  for  loss  accruing  to  one 
citizen,  by  means  of  a  privilege  given  to  another  by  the  legisla 
ture,  provisions  enacted  for  indemnity  ought  to  have  a  liberal  con- 
struction." Boston,  etc.,  v.  Gardner  et  al.,  2  Pick.,  33,  p.  37.  To 
hold  a  provision  of  this  kind  unconstitutional  may  unsettle  titles 
acquired  under  similar  statutes.] 

C.  Robinson,  Jr.,  for  parties  who  had  filed  similar  petitions,  waa 
allowed  to  file  a  brief  in  support  of  the  petition. 

[I.  By  the  statute  the  Supreme  Judicial  Court  is  to  appoint  the 
commissioners  who  are  "  to  adjudicate  the  damages."  Stat.  1873, 
c.  360,  §  3.  By  necessary  implication  the  commissioners  are  to 
make  their  report  to  that  court  for  its  judicial  action,  and  thereby 
is  its  jurisdiction  secured.  Case  of  Supervisors  of  Elections,  114 
Mass.,  247.  If  no  appeal  be  taken  from  the  decision  of  the  com- 
missioners within  one  year,  then  the  court  will  enter  judgment  on 
that  report  and  issue  a  warrant  of  distress.  Gen.  Sts.,  c.  63,  §  33. 
The  court  is  to  take  some  judicial  action ;  but  not  necessarily  is  its 
order  or  decree  to  be  a  final  judgment  in  the  case,  but  only  as  to 
the  specific  matter  determined.  The  court  will  judicially  accept 
the  report  and  discharge  the  commissioners  ;  or,  in  case  of  the  im- 
proper conduct  of  the  commissioners,  or  neglect  of  duty,  it  may 
discharge  them  and  appoint  others;  and  before  accepting  the 
report  the  court  will  decide  whether  it  be  such  a  report  as  the 
commissioners  ought  to  make  under  the  statute.  And  if  the 
necessary  construction  of  the  statute  be  that  the  estimate  of  dam- 
jtges  upon  appeal  must  be  made  by  a  lury  in  the  Superior  Court, 
then,  as  to  those  persons  who  claim  sucn  appeal,  the  judicial  action 
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of  the  Supreme  Court  ends  with  the  acceptance  of  the  report.  If 
this  view  be  correct,  then  the  only  juagment  of  the  oiipreme 
Court,  as  to  those  parties,  is  that  the  decision  of  the  cominissionors 
is  snch  an  one  as  the  statute  requires  before  a  trial  by  jury  can  be 
had.  The  appeal  does  not  vacate  the  jud^ent  of  the  Supreme 
Court,  but  necessarily  depends  upon  its  adjudication,  to  wit,  that 
the  commissioners'  proceedings  and  findings  are  in  accordance  with 
the  provision  of  the  statute  ;  and  until  that  determination  be  judi- 
ciaUy  made  there  will  be  no  decision  of  the  commissioners  irom 
which  an  appeal  will  lie. 

II.  The  statute  should  be  construed  so  as  to  have  the  assessment 
by  a  jury  in  the  Supreme  Court.  There  is  no  constitutional 
objection  to  tlie  legislature  conferring  jurisdiction  in  such  matters 
on  that  tribunal ;  its  course  of  procedure  in  jury  trials  is  similar  to 
that  of  the  Superior  Court,  and  its  powers  are  more  ample.  In  the 
construction  ox  a  statute  the  intention  of  the  legislature  should  be 
carried  into  effect,  and  the  legal  presumption  is  that  the  legislature 
intends  nothing^unconstitutional.  French  v.  Tescliemaker,  24 
Cal.,  518;  N.  Y.,  etc.,  R.  R.  v.  Van  Horn,  57  N.  Y.,  473. 
Where  a  statute  is  capable  of  two  constructions,  the  one  consistent 
with  the  constitution  will  be  adopted.  Duncome  v,  Prindle,  12 
Iowa,  1 ;  Iowa,  etc.,  v.  Webster  County,  21  Iowa,  221 ;  Slack  v. 
Jacob,  8  W.  Va.,  612 ;  The  Att.  Gen.  v.  Eau  Claire,  37  Wis.,  400. 
In  order  to  ascertain  the  meaning  of  a  statute,  reference  may  be 
had  to  other  statutes.  Church  v.  Crocker,  3  Mass.,  17,  21 ;  Hol- 
brook  V.  Holbrook,  1  Pick.,  248,  254 ;  Mendon  v.  Worcester,  10 
Pick.,  235,  243 ;  Goddard  v.  Boston,  20  Pick.,  4o7,  408.  By  the 
statute  incorporating  the  Lynn  Aqueduct  Company,  it  was  pro- 
vided that  commissioners  should  be  appointed  oy  the  Supreme 
Court ;  and  if  any  party  should  be  dissatisiied  with  their  award,  he 
should  have  a  trial  by  jury  at  the  bar  of  that  court.  St.  1865,  c. 
132,  §  6. 

The  act  authorizing  the  Boston  and  Lowell  Railroad  corpo- 
ration to  increase  its  terminal  facilities  (St.  18t)9,  c.  291)  contained 
a  provision  similar  to  the  one  now  under  consideration.  See  j5  5 
of  that  act.  The  court  appointed  commissioners,  who  subse- 
quently made  a  return  of  their  doings.  No  decision  a|>pear6  to 
have  been  made  as  to  the  constitutionality  of  the  statute.  The 
statute  in  question  may  properly  be  construed  as  conferring  juris- 
diction on  the  Supreme  Court ;  and  the  legislature,  by  implication, 
must  be  so  understood  to  have  so  intendea.  Most  certainly  such 
construction  should  be  given  to  the  statute  if  an  opposite  one 
would  make  the  act  unconstitutional.  Effect  must  be  given  to  the 
intent  of  the  legislature  whenever  it  can  be  done,  thougl>  su^h  con- 
struction fteems  contrary  to  the  letter  of  the  statute.  Smith  v. 
People,  47  N.  Y.,  330. 
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III.  The  direction  that  all  general  laws  shall  be  applicable  and 
govern  the  proceedings  is  to  be  understood  as  defining  rights,  pre- 
scribing rales  for  determining  damages  and  benefits,  the  course  of 
procedure  and  the  processes  for  enforcing  judgment ;  but  not  as 
prescribing  the  tribunal,  because  the  express  exception  constitutes 
a  method  and  designates  a  tribunal  not  recognized  by  those  general 
laws.  And,  as  by  the  express  terms  of  the  Statute,  the  Supreme 
Judicial  Court  is  to  have  jurisdiction  for  certain  purposes,  m  the 
absence  of  a  contrary  provision,  the  unavoidable  inference  is  that 
the  legislature  intended  that  the  court  should  have  and  retain 
jurisdiction  for  all  purposes.  Fitchburg  R.  R.  v,  Boston  R.  R.,  3 
Cush.,  58  ;  Call  v.  County  Comrs.,  9  Gray,  232,  235 ;  Worcesty  v. 
County  Comrs.,  100  Mass.,  103,  106 ;  Pnillips  i>.  County  Comrs., 
122  Mass.,  258,  260.] 

R.  Olney,  for  the  respondent. 

[The  act  under  which  the  petition  is  made  may  be  construed : 
First,  as  authorizing  the  appointment  of  commissioners  to  be  oflicers 
of  the  Supreme  Court,  and  to  report  to  it,  but  whose  award  may 
be  rendered  ineflEectual  by  an  application  to  the  county  commis- 
sioners or  Superior  Court  for  a  trial  by  jury ;  second,  as  authorizing 
the  appointment  of  commissioners  to  report  to  the  county  commis- 
sioners, to  whom,  or  to  the  Superior  Court,  an  application  for  a  jury 
may  be  made  in  the  ordinary  course ;  and  third,  as  authorizing  the 
appointment  of  commissioners  to  be  oflicers  of  the  Supreme  Court 
and  to  report  to  it,  but  whose  award  may  be  rendered  ineffectual 
by  an  application  for  a  trial  by  jury  to  that  court. 

I.  On  the  view  of  the  act  first  above  stated — that  the  commis- 
sioners are  officers  of  the  Supreme  Court,  but  that  the  subsequent 
jury  trial,  if  any,  is  to  be  by  a  sheriff's  jury  or  in  the  Superior 
Court  in  the  ordinary  course — the  act  is  not  invalid  on  the  ground 
that  it  makes  an  inferior  couit  sit  as  an  appellate  couil;  upon  a 
judgment  of  the  Supreme  Court. 

1.  What  the  act  provides  for  is  not  two  hearings  of  the  same 
suit,  onj  appellate  from  or  revisory  of  the  other,  but  two  inde- 
pendent proceedings. 

2.  Tiiat  the  application  for  a  jury  to  the  county  commissioners 
or  the  Superior  Court  is  the  initiation  of  a  new  proceeding  follows 
necessarily  from  the  county  commissioners  and  the  Superior  Court 
being  inferior  tribunals.  It  could  be  appellate  from  the  original 
proceeding  in  the  Supreme  Court,  and  a  continuation  of  that 
proceeding,  only  if  those  tribunals  were  superior  to  the  Supreme 
Court. 

Not  only  is  there  no  difficulty  in  treating  the  application  for  a 
jury  to  the  county  commissioners  or  the  Superior  Court  as  the  com- 
mencement of  a  new  proceeding,  but  that  view  is  supported  by  all 
analogies  applicable  to  the  case. 
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(o)  The  acts  for  the  taking  of  land  for  railroad  pnrpoBes  are  all 
foanded  on  the  general  laws  for  the  taking  of  lands  for  highways. 
In  both  cases  the  exercise  of  the  right  of  eminent  domain  is  dele- 
gated ;  in  botli  cases  there  is  the  same  conception  of  the  rights  of 
the  property-owner,  and  of  the  relation  between  him  and  the  public ; 
and  in  both  cases  the  convenience  of  the  public  and  the  legal  claime 
of  the  property-owner  are  meant  to  be  satisfied  and  worked  out  on 
the  sam3  general  plan  and  by  the  same  general  process.  The  dif- 
ferenc3^.  so  far  as  they  exist,  are  of  detail  merely. 

(i)  When  land  is  taken  for  a  highway  the  power  of  eminent 
domain  is  exercised  through  the  county  commissioners.  They  not 
only  take  the  land,  but  also  assume  the  initiative  in  the  assessment 
of  damages  which  is  made  part  of  their  return.  The  assessment  is 
made  after  notice  to  the  parties  interested ;  but  that  notice  is  mat- 
ter of  favor,  not  of  right,  its  object  being  that  the  commissioners 
may  have  all  possible  aid  towards  a  correct  discharge  of  their  duties. 
In  all  these  proceedings  the  county  commissioners  act  as  public 
agents  and  arbitrators,  and  they  continue  to  act  as  such  public 
agents  and  arbitrator  np  to  the  time  when,  upon  the  application  of 
the  party  entitled,  they  issue  a  warrant  for  the  impanelling  of 
a  jnry.     Walker  t\  Boston  &  Maine  Railroad,  3  Cnsh.,  p.  14. 

(c)  By  the  application  to  the  county  commissioners  ot  a  dissatis- 
fierl  property-owner  for  a  jury,  or,  under  ch.  261  of  the  Acts  of 
1873,  to  the  Superior  Court,  a  new  proceeding  is  instituted.  And 
it  is  a  wholly  distinct  proceeding  from  that  befofe  the  county 
commissioners,  in  that  it  relates  wholly  to  the  assessment  of  the 
damages  of  the  particular  applicant ;  in  that  it  is  a  purely  judicial 
ppooSding,  conducted  with  judicial  forms  and  in  a  judicial  tri- 
bunal, and  in  that  it  is  the  only  proceeding  to  whicn  the  party 
deprived  of  his  property  is  a  real  party,  and  by  the  results  of  whicn 
he  is  bound.  Any  number  of  separate  and  distinct  suits  may  grow 
out  of  one  and  the  game  adjudication  and  return  of  county  commis- 
sioners. 

(d)  Hence  the  distinction  between  the  assessment  of  damages  by 
commissioners  and  that  by  a  jury  is  plain.  That  by  commissioners 
is  a  preliminary  administrative  proceeding  in  the  interest  of  the  pub- 
lic, IS  before  officials  having  both  execntive  and  judicial  functions, 
and  is  meant  to  bind  the  public  only.  It  is  a  tentative  proceeding, 
the  object  of  which  is  to  determine  what  compensation  the  public 
authorities  will  offer  a  party  for  property  taken  for  the  use  of  the 
public,  and  by  which  it  is  hoped  the  expensive  and  cumbrous  pro- 
cess of  a  jury  trial  may  be  avoided.  Properly  speaking,  until 
after  the  county  commissioners'  estimate  is  rejected,  there  cannot 
be  said  to  be  any  adverse  claim  or  claimant.  On  the  other  hand, 
when  a  party  applies  to  the  county  commissioners  or  the  Superior 
Court  for  a  jury,  he  inaugurates  a  true  judicial  proceeding  between 
adverse  parties,  and  in  a  tribunal  to  which  he  is  constitutionally 
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entitled,  and  by  which  his  ri^lits  and  daims  will  be  finally  con- 
cluded. It  is  not  a  continuation  of  the  proceedings  before  com- 
missioners, nor  an  appeal  from  them,  but  a  new  and  independent 
proceeding. 

{e)  When  land  is  taken  for  railroad  purposes,  the  proceedings 
under  the  general  laws  differ  from  those  in  the  case  of  highways 
only  in  this — that  the  direct  taking  is  done  by  the  railroadcorpo- 
ration,  and  that  the  county  commissioners  estimate  damages  only 
.  on  the  application  of  the  coi*poration  or  the  property-owner.  They 
do  not  make  the  estimate  as  of  course  ana  without  such  applica- 
tion, because  the  parties  are  authorized  to  agree  upon  them.  But 
they  are  to  make  the  estimate  "  in  the  manner  provided  in  lay- 
ing out  highways,"  and  there  can  be  no  question  tuat  in  making  it 
they  are  meant  to  act  and  are  authorizea  to  act  in  the  same  man- 
ner and  in  the  same  capacity  and  with  the  same  effect  as  when 
estimating  the  damages  tor  land  taken  for  highways. 

(/)  The  act  of  1873  (and  there  are  many  like  it^  authorizes  the 
preliminary  assessment  of  damages,  usually  made  oy  county  com- 
missioners, to  be  made  in  the  Supreme  Court.  It  differs  from  the 
general  railroad  law  in  no  other  particular.  And  since,  for  the 
reason  already  stated,  the  jury  triju  which  a  party  may  claim  is  a 
wholly  new  and  independent  proceeding,  the  act  cannot  be  ob- 
jected to  as  giving  an  appeal  from  a  higher  to  a  lower  court. 

4.  Neither  can  the  act  be  objected  to  as  requiring  the  Supreme 
Court  to  make  the  preliminary  estimate  of  damages  to  property 
inflicted  by  the  exercise  of  the  right  of  eminent  domain.  Un- 
doubtedly that  preliminary  estimate  might  be  made  by  the  legis- 
lature itself.  It  might  be  made  by  any  executive  officer  thereto 
empowered,  since  it  is  only  the  ascertainment  of  a  sum  to  be 
otiei  ud  the  property-owner  for  his  damages.  On  the  other  hand, 
the  determination  of  that  sum  involves  judicial  questions,  and,  in 
the  discretion  of  the  legislature,  may  be  ascertamed  by  judicial 
processes  in  any  court  to  which  it  may  delegate  the  duty.  See 
Salem  Tpk.  &  Chelsea  Bdg.  Corp.  v.  County  of  Essex,  100  Mass., 
282. 

5.  The  objection  to  the  act,  if  any,  then,  must  be  that  it  provides 
for  a  special  judicial  proceeding  in  the  Supreme  Court,  which  may 
become  ineffectual  by  the  election  of  either  party  to  pursue  his  or 
its  remedy  in  the  ordinary  course  in  an  inferior  tribunal.  Such 
legislation  may  be  objectionable  on  the  score  of  expediency  and 
propriety.  But  the  question  is  one  of  power,  and  it  is  difficult  to 
see  on  what  constitutional  grounds  the  power  of  the  legislature  can 
be  challenged. 

The  proceedings  before  the  commissioners  would  be  equally 
futile  if  the  subsequent  trial  by  jury  were  to  be  had  at  the  bar  of 
the  Supreme  Court. 

6.  The  phrase  ^'appeal  to  a  jury,"  as  used  in  the  act  of  1873,  is 


WILLIAM  WYMAN  V.   £AST£BN  B.    B.  COMPANY.  29 

not  naed  with  technical  exactness.  It  means  nothing  more  than 
another  trial  before  a  different  tribunal,  and  indicates  nothing  a» 
to  that  tribunal  being  a  higher  or  lower  tribunal.  It  would  be 
equally  applicable  and  would  be  employed  if  the  second  trial  were 
ot  be  to  a  jury  of  the  Supreme  Court. 

n.  On  the  construction  of  the  act  secondly  above  stated,  that 
the  appK>intee8  of  the  Supreme  Court  are  oflScers  auxiliary  to  the 
county  commissioners,  the  act  is  not  invalid,  because  it  is  not  incom- 
petent for  the  legislature  to  authorize  the  Supreme  Court  to  ap- 
point officers  of  an  inferior  judicial  tribunal. 

1.  The  case  of  the  Supervisors  is  not  in  point,  because  the  ap- 
pointees of  the  Supreme  Court  wei*e  to  be  uolitiod  and  executive 
officers,  to  report,  if  at  all,  to  the  executive  department  of  the 
government.     114  Mass.,  247. 

2.  The  Supreme  Court,  in  addition  to  the  ordinary  authority 
and  power  of  every  court,  has  a  superintending  and  supervisory 
jurisdiction  over  the  proceedings  of  all  inferior  tribunals.  Section 
3  of  chapter  112  of  the  General  Statutes,  enacting  that  the  Supreme 
Conrt  shall  have  ''general  superintendence  of  all  courts  of  inferior 
jurisdiction,  to  correct  and  prevent  errors  and  abuses  therein,  when 
no  other  remedy  is  expressly  provided,"  is  merely  declaratory  of 
powers  necessarily  belonging  to  the  Supreme  Court  as  such. 

3.  It  is  incidental  to  the  power  of  the  Supreme  Court,  as  a  court, 
to  appoint  proper  officers  to  aid  it  in  the  discharge  of  its  own 
judicial  functions. 

And  inasmuch  as  the  Supreme  Court  is  not  only  a  court,  but  a 
eourt  with  the  superintending  powers  over  inferior  tribunals 
already  stated,  it  is  not  inconsistent  with  its  character  and  func- 
tions, but  on  the  other  hand  entirely  in  keeping  with  them,  to 
devolve  upon  it  the  appointment  of  officers  of  such  inferior  tri- 
bunals. 

By  guch  appointment,  the  superintending  power  of  the  court  is 
simply  exercised  at  the  beginning  of  the  proceedings  of  the  lower 
court'instead  of  at  the  end  of  them— over  its  prxiesses  instead  of 
over  its  conclusions.  In  short,  it  is  exercised  to  prevent  errors, 
instead  of  merely  to  correct  them. 

Undoubtedly  it  was  with  this  view — to  prevent  errors  in  the 
doings  of  the  county  commissioners,  to  have  an  assessment  of 
damages  by  persons  the  best  qualified  and  most  likely  to  make  it 
correctly  ana  satisfy  aJl  parties — that  their  appointment  was  de- 
volved upon  the  Supreme  Court. 

III.  On  the  constraction  of  the  act  thirdly  above  stated,  it  is 
indisputably  valid.  The  only  question  is,  Can  the  act  be  so  inter- 
preted as  to  justify  an  application  for  a  jury  to  the  Supreme 
Court? 

1.  Under  the  statute,  the  taking  was  to  be  done  within  a  year, 
and  obviously  applies  to  a  large  tract  of  territory,  of  great  value. 
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and  owned  bv  many  persons.  The  parties  have  acted  upon  it,  the 
land-owners  oeen  ousted  and  the  corporation  put  in  possession,  and 
all  parties  have  so  changed  their  positions  as  to  be  irreparably 
injured  if  the  statute  is  now  declared  void. 

2.  All  reasonable  presumptions  ai*e  to  be  made  in  favor  of  the 
act,  which  is  not  to  be  declared  invalid  "  as  having  exceeded  the 
power  of  the  legislature,  unless  it  appears  manifestly  repugnant  to 
the  express  provisions  or  the  established  principles  of  the  constitu- 
tion," Opinion  of  Justices,  8  Grav,  21 ;  Talbot  v,  Hudson,  16 
Gray,  417,  p.  422. 

3.  The  constitutional  validity  of  a  statute  containing  provisions 
identically  the  same  as  those  of  the  statute  now  under  considera- 
tion was  affirmed  by  Court — the  precise  objection  now  raised  not 
being  suggested  by  either  counsel  or  Court — in  Eastern  Kailroad 
Company  v,  Boston  &  Maine  Railroad,  111  Mass.,  125. 

4.  And  if  the  validity  of  the  statute  cannot  be  supported  on 
either  of  the  interpretations  already  enggested,  then,  it  is  sub- 
mitted, the  Court  are  bound  to  construe  it  as  providing  for  a  jury 
trial  in  the  Supreme  Court. 

(a)  Such  a  coiistruction  can  be  adopted  without  in  any  way  do- 
ing violence  to  the  language  of  the  statute. 

(J)  What  the  statute  provides  for  is  an  assessment  of  damages  in 
the  Supreme  Court,  first  by  commissioners  and  then  by  a  jury, 
leaving  the  general  laws  in  lorce  in  all  other  respects. 

(c)  Thus  all  general  railroad  laws  as  to  the  taking  of  lands,  as  to 
defining  the  location  thereof,  and  putting  the  same  on  record, 
apply  to  the  taking  under  this  act. 

(a)  So  all  general  laws  as  to  parties,  pleadings,  etc.,  will  govern 
the  trials  under  this  act. 

(e)  In  this  view  no  part  of  the  statute  is  rejected,  but  every  por- 
tion of  it  is  given  a  reasonable  and  practical  operation. 

(f)  Tlie  statute  departs  from  the  usual  course  in  making  the 
assessment  of  damages  take  place  in  the  Supreme  Court.  The  rest 
of  the  statute  simply  enacts  that,  in  the  making  of  this  assessment, 
all  general  laws  on  the  subject  shall  be  taken  as  a  guide  so  far  as 
applicable. 

Iff)  There  is  no  more  difficulty  in  applying  all  general  laws  on 
the  subject  matter  to  proceedings  under  this  act — mutatis  mutan- 
dis— than  there  was  and  is  in  applying  to  the  proceedings  in  the 
taking  of  land  for  railroad  purposes  the  law  regulating  the  proceed- 
ings in  the  taking  of  lands  for  liighways.  See  Walker  v.  Boston  & 
Maine  Kailroad,  3  Cnsh.,  1,  14. 

(A)  And  while  it  is  not  the  usual  course  to  cause  land  damages 
to  be  assessed  in  the  Supreme  Court,  the  legislature  has  enacted 
laws  to  that  effect  in  various  instances.  See,  for  example,  "Act 
to  incorporate  Lvnn  Aqueduct  Company,"  Stat.  1865,  ch.  210; 
"An  Act  to  enable  the  City  of  Boston  to  abate  a  nuisance  existing 


WILLIAM    TVTMAN  V.  EASTERN  R.    R.   COMPANY.  31 

therein,  and  for  the  preservation  of  the  public  health  in  said  city," 
Stat.  1867,  cb.  3(>8  ;  *'An  Act  concerning  the  toll  bridges  over  Baas 
River,  in  the  County  of  Barnstable,''  St.  1869,  ch.  142;  *^An  Act 
concerning  the  Cambridge  and  Brookline  Bridge,"  Stat.  1869,  ch. 
161 ;  "An  Act  to  supply  the  City  of  Lynn  with  pure  water,"  St. 
1869.  eh.  462-3 

Gray,  C  J. — This  is  a  petition  for  the  appointment  of  commis- 
gioners  to  assess  damages  for  the  taking  of  land  by  the  Eastern 
Riilrosid  Company  for  a  freight  station,  under  the  St.  of  1873,  c. 
360,  §  2. 

The  third   section  of  this  statute,  upon   the  construction  and 

effect  of  which  the  decision  of  the  question  reserved  depenils,  is  as 

follows :  "  All  general  laws,  relating  to  the  taking  of  land   for 

railroad  purposes  and  the  location  and  construction  of  milroads, 

shall  be  applicable  to  and  govern  the  proceedings  in  the  taking  of 

lands  provided  for  in  the  second  section  of  this  act,  except  tiiat, 

instead  of  the  county  commissioners,  three  disinterested  persons 

shall  be  appointed  by  the  Supreme  Judicial  Court  as  a  board  of 

oomtnissioners   to   adjudicate  the  damages  for  tlie  taking  of  said 

lands  and  property,  from  whose  decision  an  appeal  to  a  jury  shall 

lie  in  behalf  of  any  party  whose  land  may  be  taken,  or  who  may 

suffer  any  damage  by  reason  of  said  taking  or  location,  or  of  any 

act  done  by  said  company  under  said  second  section,  as  is  providea 

in  case  of  lands  taken  for  railroad  purposes." 

By  the  general  laws  referred  to,  damages  occasioned  by  taking 
land  for  a  railroad  are  to  bo  estimated  in  the  first  instance  by  the 
county  commissioners ;  and  *'  either  party,  if  dissatisfied  with  the 
estimate  made  by  the  commissioners,  may,  at  any  time  within  one 
year  after  it  is  completed  and  returned,  apply  for  a  jury  to  assess 
the  dainagas."  Gen.  Sts.,  c.  63,  §§  21,  22.  Under  those  laws,  the 
estimate  of  the  commissioners  being  returnable  before  themselves, 
the  application  for  a  jury  is  of  course  to  be  made  to  them,  and  the 
jury  to  be  ordered  by  them  is  a  sheriffs  jury,  whose  verdict  is 
certified  to  the  Superior  Court.  See  Gen.  Sts.,  c.  43,  §§  19  and 
seq.  The  alternative  allowed  by  the  St.  of  1873,  c.  261,  of  a  trial 
by  jury  at  the  bar  of  the  Superior  Court,  is  limited  to  cases  in 
which  it  is  provided  by  law  that  a  sheriffs  jury  may  be  had. 

The  statute  now  before  us  imposes  the  duty  of  adjudicating  the 
damages,  which  ordinarily  rests  with  the  county  commissioners, 
upon  commissioners  to  be  appointed  by  this  court,  and  enacts  that 
from  their  decision  "an  appeal  to  a  juiy  shall  lie"  in  behalf  of  the 
landowner.  It  contains  no  provision  as  to  the  return  or  recording 
of  the  award  of  these  commissioners,  and  does  not  specify  in  what 
tribunal  the  application  for  a  jury  shall  be  made  or  the  trial  by 
jury  had.  But  it  is  settled,  by  repeated  decisions,  that  commis- 
sioners appointed  by  this  court  and  deriving  all  their  powers  from 
their  judicial  appointment  must,  by  necessary  implication,  without 
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any  express  statute  direction,  retam  their  award  to  the  court  which 
appoints  them,  to  be  there  examined,  and,  if  no  sufficient  cause  to 
the  contrary  is  shown,  confirmed  and  recorded.  Charles  River 
Mills  V.  Mill  Greek  Mills,  7  Pick.,  207 ;  Boston  &  Worcester  Rail- 
road V,  Western  Railroad,  li  Gray,  253 ;  Hingham  &  Quincy 
Bridge  v.  Norfolk,  6  Allen,  353,  356 ;  New  London  Railroad  v. 
Boston  &  Albany  Railroad,  102  Mass.,  386,  888 ;  Case  of  Super- 
visors of  Election,  114  Mass.,  247;  Brayton  v.  Fall  River,  124 
Mass.,  95.  The  jnry  is  therefore  to  be  applied  for  after  the  award 
of  the  commissioners  has  been  returned  mto  and  accepted  by  this 
court,  and  by  way  of  appeal  from  the  award  so  accepted.  The 
reasonable,  if  not  the  necessary,  construction  of  the  statute  appears 
to  us  to  be,  that  the  application  for  the  jury  should  be  made  and 
the  trial  had  at  the  bar  of  this  court,  in  which  the  whole  record  of 
the  case  from  the  beginning  remains,  rather  than  that  the  Leg- 
islature should  be  presumed  to  have  intended  that  a  proceeding 
in  the  nature  of  an. appeal  should  lie  from  a  judgment  of  the 
highest  court  of  the  Commonwealth  to  an  inferior  tnbunal. 

This  construction  of  the  statute  avoids  the  grave  constitutional 
difficulties  attendant  upon  holding  that  the  Legislature  meant 
either  to  confer  upon  this  court  the  duty  of  appointing  independent 
officers  who  do  not  aid  in  the  performance  of  its  own  duties,  and 
whose  proceedings  are  not  returned  to  it  or  subiect  to  its  direct 
control  or  revision,  or  else  to  allow  an  application,  in  the  nature  of 
an  appeal  from  a  judgment  of  this  court,  to  the  county  commis- 
sioners. 

The  course  of  legislation  and  decision  in  other  like  cases  affords 
no  sufficient  grounds  to  control  our  conclusion. 

The  Sts.  of  1872,  c.  356,  and  1869,  c.  291,  the  validity  of  which 
was  upheld  in  the  cases  of  Eastern  Railroad  v»  Boston  &  Maine 
Railroad,  111  Mass.,  125,  and  of  Roberts  v.  Boston  <fe  Lowell  Rail- 
road, 115  Mass.,  57,  respectively  contained  precisely  similar  pro- 
visions to  that  now  before  us ;  but  the  question,  whether  the  trial 
l^y  y^^  by  way  of  appeal  from  the  award  of  the  commissioners 
should  be  had  at  the  bar  of  this  court,  was  not  considered,  or  even 
suggested.  In  the  one  case,  the  constitutionality  of  the  statute 
was  impugned  solely  because  it  authorized  the  taking  of  land 
already  appropriated  to  a  public  use,  and  did  not  make  sufficient 
provision  for  compensation.  In  the  other  case  the  only  point 
argued,  as  stated  at  the  beginning  of  the  opinion,  was  whether  the 
application  for  a  jury  was  seasonably  made. 

Other  similar  statutes  have  expressly  provided  that  the  trials  by 

{*ury  by  way  of  appeal  from  the  award  of  commissioners  appointed 
>y  this  court  should  be  applied  for  in  this  court  and  had  at  its  bar, 
or  at  least  the  warrant  issued  by  and  the  verdict  returned  to  this 
court.  Sts.  1869,  cc.  142,  161 ;  Carter  v.  Cambridge  &  Brookline 
Bridge,  104  Mass.,  237 ;  Sts.  1805,  c.  132 ;  1869,  c.  462.  See  also  Sts. 
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1795,  c  62,  1867,  c  808 ;  Dmgley  v.  Boeton,  100  Mass.,  544 ;  Cobb 
t^.  Boston,  109  MasB.,  438,  and  113  Mass.,  181. 

Several  recent  statutes,  which  in  terms  provide  that  any  partVy 
dissatisfied  with  the  award  of  the  commissioners  appointed  by  this 
court,  may  apply  to  the  county  commissioners  tor  a  ittry,  have 
indeed  been  assumed  to  be  constitutional.  St  18»52,  c.  177; 
Eingham  &  Quincy  Brid^  v.  Norfolk,  6  Allen,  353 ;  Gill  v, 
Scituate,  lOO  Mass.,  200 ;  St.  1868,  c.  309 ;  Salem  Turnpike  v. 
Essex,  100  Mass.,  282;  St.  1871,  c.  177;  Northampton  Bridge 
Case,  116  Mass.,  442;  St.  1875,  c.  175;  Sunderland  Bridge  Case, 
122  Mass.,  459.  But  in  none  of  these  cases  was  the  question  of  the 
invalidity  of  the  statute  for  this  reason  argued  or  adjudged,  and  we 
express  no  opinion  upon  it  because  it  is  unnecessary  to  the  decision 
of  this  case. 

Commissioners  to  be  appointed. 

See  Metropolitan  v.  Broadway  R  R.  Co.,  99  Kaas.,  238. 


The  rrNTTED  Nbw  Jebset  Eailroad  and  Canal  Compant  et  al. 

V. 

The  Standard  Oil  Company  et  al. 

(33  New  Jeney  Reports,  123.     October,  1880.) 

A  foreign  corporation,  without  any  authority  whatever,  laid  a  pipe  foi 
traD8|K>rtinfy  oil  on  the  bottom  of  a  navigable  river,  on  lands  belonging 
to  the  state,  and  underneath  a  di aw  bridge  of  complainant.  At  that 
point  the  channel  was  so  deep  and  wide  as  that  the  laying  of  the  pipe 
there  would  not  interfere  with  the  bridge.  A  preliminary  injunction 
to  prevent  such  pipe-laying  was  denied,  becaui«e. 

1.  The  pipe   had  been  laid  before  the  application  for    the  injunction  was 

made. 

2.  The  lands  where  the  pipe  crosses  the  bridire  belong  to  tbp  state,  and 

th(?  complainants  have  no  legislative  authority  to  rcclnini  them. 

8.  The  pipe,  as  laid,  does  not  interfere  ^iih  or  obstruct  the  maintenance 
and  n|ierition  of  the  draw-bridge  nor  any  l?»wful  tilling. 

4.  The  complainants'  franchise  of  carrying  oil  is  not  exclusive,  and  there- 
fore does  not  prevent  any  other  company  from  doing  so,  if  not  in  con- 
travention of  the  company's  franchise,  much  less  so  when  it  appears  the 
defendants  intend  to  transport  only  their  own  oil. 

Bill  for  relief  on  bill  aiid  answer  and  affidavits,  etc.     Motion 
for  preliminary  injunctions. 

Mr.  I.  W.  Scndder,  for  complainant. 

Mr.  R.  Gilchrist  and  Mr.  A.  P.  Whitehead,  of  New  Yoik,  for 
defendants. 
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The  Chancellor. — ^The  complainants,  Ihe  United  New  Jersey 
Kailroad  and  Canal  Company  and  the  Pennsylvania  Bailroad 
Company,  ask  for  a  preliminary  injunction  to  restrain  the  de- 
fendants, the  Standard  Oil  Company,  a  foreign  corporation,  and 
certain  |>erson8  who  are  acting  for  that  company  in  the  matter, 
from  ''  interfering,  or  in  any  way  attempting  to  interfere,  with  tlie 
complainants,  by  laying  any  pipe,  either  on  or  over  or  nnder  the 
railroad  tracks  of  the  complainants  on  the  draw  of  their  railroad 
bridge  over  the  HackensacK  river,  or  in  any  manner,  for  the  pur- 
pose of  laying  such  pipes,  interfering  with  or  occupying  the 
railroad  tracks  or  otlier  j)roperty  of  the  complainants,  and  from 
laying  pipes  in  the  Hackens;ick  river  under  or  over  the  before- 
mentioned  bridge,  or  through,  along,  under  or  over  the  dr;:w 
therein,  and  from  laying  any  pipes  on  land  under  tide-water  in  that 
river,  and  from  flowing  oil  in  tlie  pipes  already  laid  by  them." 

The  grounds  of  the  complaint  are  that  the  defendants  have, 
against  the  protest  of  the  conjplainants,  and  by  forcible  persistence, 
laid  a  six-inch  iron  pipe  in  the  channel  of  the  Hackensack  river, 
nnder  the  draw  of  the  railroad  bridge  of  the  complainants,  through 
which  ])ipe  the  oil  company  inten(is  (and  such  is  the  purpose  for 
which  the  pine  is  laid)  to  convev'  oil  from  the  railroad  of  tlie  New 
York,  Lake  Erie  and  Western  Kailroad  Company,  at  or  near  Snake 
Hill,  in  Jersey  City,  to  the  works  of  the  oil  company  at  Con- 
stable's Hook,  in  the  city  of  Bayonne;  and  the  complainants 
claim  tliat  the  pipe,  though  laid  in  the  channel  of  the  river,  which 
is  navigable  tide-water  there,  is  laid  on  land  which  they  own,  or  to 
which  they  liave  some  claim  of  title,  and  also  that  the  purpose  is,  in 
view  of  their  own  rights,  an  unlawful  one,  viz.  to  Ciirry  oil,  which 
the  complainants  have  a  franchise  to  carry,  for  tolls;  in  the  exer- 
cise of  which  franchise  they  insist  they  ought  to  be  protected. 

In  the  case  prcse'itcd,  the  complainants  do  not  appear  to  be 
entitled  to  the  injunction. 

In  the  iirst  place,  the  pipe  was  already  laid  when  the  bill  was 
filed,  and  there  is  therefore  no  ground  for  an  injunction  to  restrain 
the  defen<lants  from  laviiiff  it.  It  is  laid  on  tlie  bottom  of  the 
river,  in  the  channel,  where  the  water  is  at  least  twenty  feet  deep 
at  low  tide.  It  is  capable  of  being  moved  twenty  feet  or  more 
laterally  each  way,  so  as  not  to  interfere  with  the  driving  of  any 

{)iles  or  building  any  abutments  by  the  complainants  which  might 
)e  requisite  or  proper  for  the  maintenance  of  tlie  bridge.  It  can 
be  raised  or  lowered,  as  occasion  may  require,  and  will  in  nowise 
interfere  with  any  filling  where  it  is  laid.  Though  the  complain- 
ants make  positive  claim  of  title  to  the  land  whereon  the  pipe  is 
laid,  the  claim  is  not  sustained,  but,  on  the  contrary,  it  appears  that 
tlie  land  is  the  property  of  the  state.  The  act  of  1869  (P.  L.  of 
1809,  p.  1020 \  under  wliich  the  complainants  assert  a  right  to  it, 
authorizes  the  United  Companies  to  reclaim  and  to  erect  wharves 
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and  other  improyemente  in  front  of  any  lands  then  owned  by,  or 
in  trust  for,  tnem,  or  either  of  them,  or  which  were  held  by  any 
company  in  which  they  had  the  controlling  interest,  adjoining  the 
Kill  von  KuU  or  any  other  tide-waters  of  this  state,  and  to  have, 
hold,  possess  and  enjoy  the  same  as  owners  thereof,  when  so  re- 
claimed and  iinproveci ;  provided  such  improvement  should  be 
subject  to  the  regulations,  where  applicable,  of  the  riparian  com- 
missioners as  to  the  line  of  solid  tilling  and  pier  lines ;  and  that 
they  should  pay  into  the  treasury  of  the  state  a  designated  sum 
of  money  for  the  privilege,  and  should  tile,  in  the  secretary  of 
state's  office,  on  or  before  a  designated  day,  a  map  and  descrip- 
tion of  the  lands  under  water  in  front  of  the  uplana  before  refer- , 
red  to.  Neither  in  terms  nor  by  implication  aid  this  act  give  the 
companies  any  title  or  claim  to  the  land  under  the  channel  of  the 
river,  but  the  title  thereto  still  remained  in  the  state.  The  state  is 
not  here  complaining  of  any  purpresture,  and  the  complainants 
show  no  special  damage  arising  to  them  from  the  laying  or  con- 
tinuance of  the  pipe  m  the  channel.  They  have  no  claim  to  an 
injunction  on  this  ground.  The  defendants  do  not  appear  to  have 
been  guilty  of  even  a  trespass  upon  the  property  of  the  com- 
plainants. 

But  the  complainants  insist  that  they  are  entitled  to  the  injunc- 
tion on  the  ground  of  an  unlawful  interference  with  their  franchise 
to  transport  goods  for  tolls  on  their  railroads.  This  claim  may  be 
briefly  disposed  of.  In  the  first  place,  their  franchise  obviously 
cannot  be  construed  into  a  monopoly  of  transportation,  so  as  to 
exclude  all  competition,  by  whatever  means,  in  the  transix)rtation 
of  goods  for  hire  ;  and,  in  the  next  place,  it  may  be  added  (though  ' 
that  is  not  material  in  this  case),  the  object  of  the  oil  company 
appears  to  be  the  conveyance,  by  means  of  the  pipe,  of  its  own 
goods  alone. 

The  oil  company  is,  as  before  stated,  a  foreign  corporation.  It 
appears  to  have  acted,  in  laying  the  pipe  in  the  river,  entirely 
without  authority.  Indeed,  it  does  not  pretend  to  have  had  any, 
The  case  presented,  however,  does  not,  as  before  shown,  warrant 
the  granting  of  a  preliminary  injunction.  It  will  be  denied,  but. 
under  the  circumstances,  without  costs. 

Bee  Bucceediog  case  and  note. 
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The  Central  Railboad  Cohpakt  of  New  Jebsey  et  aL 

V. 

The  STA^DAED  Oil  Company  et  aL 

(88  New  Jersey  Eeparti,  127.     October^  1880.) 

After  coraplaiDants  had  constructed  their  railroad  tracks  through  a  city,  part 
of  the  lands  which  its  tracks  traversed  was  condemned  by  the  city,  in 
order  to  cross  them  with  a  street.  This  necessitated  a  bridge,  which 
was  sixteen  feet  above  the  tracks.  The  bridge,  although  built  by  the 
company,  was  paid  for  by  the  city.  Subsequently,  the  defendants,  by 
virtue  of  a  resolution  passed  by  the  city  authorities,  laid  a  pipe  for 
transporting  oil  along  and  undemeHth  the  surface  of  the  street,  and 
crossed  complainants'  tracks  at  and  on  a  level  with,  and  alongside 
of,  the  bridge.  A  preliminary  injunction  to  prevent  such  crossing,  ap- 
plied for  by  the  railroad  company  and  its  receiver  appointed  by  this 
court,  was  refused,  because, 

1.  The  pipe  had  been  laid  before  Che  application  for  the  injunction  was 

made. 

2.  To  justify  its  allowance,  there  is  shown  no  irreparable  injurv,  either 

from  leakage  of  the  oil  to  be  transported,  which  is  highly  inflammable, 

or  interference  with  the  elevation  of  the  bridge,  if  complainants  desire 

to  raise  it. 
8.  The  complainants  have  no  monopoly  in  carrying  oil,  and  hence  cannot 

object  to  lawful  competition. 
4.  No  contempt  towards  this  court  appears  by  defendants*  action. 

Bill  for  relief.  On  bill  and  answer  and  affidavits.  Order  to 
show  cause  why  injunction  should  not  issue. 

Mr.  B.  Williamson  and  Mr.  B.  Gummere,  for  complainants. 

Mr.  R.  Gilchrist  and  Mr.  A.  P.  Whitehead,  of  New  York,  for 
defendants. 

The  Chancellor. — The  Central  Railroad  Company  of  New 
Jersey  became  the  owner,  by  purchase,  of  a  tract  of  land,  which  it 
bought  for  the  purposes  of  its  road  and  business,  nnd  over  which 
its  tracks  were  laid  through  the  city  of  Bayonne.  When  it  bought 
the  land,  it  took  title  in  fee.  Streets  had  been,  by  due  authority, 
laid  out  over  it  by  mapping.  It  built  its  road  over  it,  and  at  the 
place  where  Thirtieth  street,  as  laid  on  the  map,  crossed  it.  The 
road  was  constructed  in  a  cut.  The  city  subsequently  took,  hy 
condemnation,  part  of  the  land  of  the  railroad  company  for  that 
street.  A  bridge  was  necessary  at  the  crossing  over  the  railroad, 
which  at  that  place  was  about  sixteen  feet  below  the  grade  of  the 
street.  The  railroad  company  built  the  bridge,  but  was  allowed 
for  the  cost  of  it  in  the  assessment  npon  it,  for  the  benefits  of  the 
street  to  its  land  not  taken.    By  its  charter  it  was  bound,  as  is 
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now  claimed  in  its  behalf,  to  bnild  the  bridge.  After  the  bridge 
was  boilt,  the  Standard  Oil  Company,  a  foreign  corporation, 
obtained  permififiion  l^ranted  bj  resolution)  from  the  city  to  lay 
pipes  in  the  street.  Tne  pipes  were  to  be  part  of  a  line  which  it 
proposed  to  lay  for  a  oondnit  for  oil  f roin  the  Erie  railroad  at 
Snake  Hill,  in  Jersey  City,  to  tlie  oil  company's  works  at  Con- 
stable's Hook,  in  Bayonne.  It  neither  obtained  nor  asked  for 
any  permission,  either  of  the  railroad  company  or  of  the  receiver 
thei-eof  appointed  by  this  court  on  proceedings  in  insolvency, 
who  was  in  possession  of  and  operating  the  road,  under  the  order 
of  this  court ;  and  it  had  no  autliority  from  the  legislature  in  the 
premises ;  but  claiming,  or  acting  on  the  assumption,  that  the 
bridge  was  part  of  the  street,  and  neither  having  nor  professing 
to  have  any  authority  except  that  derived  from  the  municipal 
authorities  of  Bayonne,  it  laid  pii>es  (six  inches  in  diameter)  at 
and  alongside  of  the  bridge,  but,  as  it  insists,  not  supporting 
them  thereon  or  thereby,  and  when  the  bill  was  filed,  it  main- 
tained, or  was  in  the  attitude  of  maintaining,  the  pipes  there  by 
forcible  resistance  against  the  receiver  of  the  railroad  company. 
The  complainants,  the  railroad  company  and  the  receiver,  invoke 
the  protection  of  this  court  against  this  action  of  the  oil  company 
in  laying  and  maintaining  the  pipes,  and,  to  that  end,  ask  for  a 
preliminary  injunction.  They  base  their  claim  U  this  relief  on 
the  ground  of  irreparable  injury,  insisting  that  the  oil  company 
had  no  Liwfiil  authority  to  lay  the  pipes  'jecause  ^s  they  urge, 
in  the  first  place,  the  city  could  give  it  no  right  to  do  so,  and,  in 
the  next  place,  if  the  city  had  the  power,  it  could  not  give  the 
authority  by  resolution,  but  must  do  so  by  ordinance;  and, 
further,  that  the  oil  company  is  unlawfulh-,  and  by  mere  usurpa- 
tion, imposing  upon  the  bridge,  which  the  railroad  company  claims 
to  own,  or  the  place  where  tlie  pipe  is  laid,  a  servitude  at  once  un- 
authorized, inconvenient  and  dangerous,  and  an  unwarrantable 
invasion  and  usurpation  of  the  rights  and  property  of  the  railroad 
company,  and  that,  too,  for  the  purpose  of  enabling  the  oil  com- 
pany to  compete  with  the  railroad  company  in  the  exercise  and 
enjoyment  of  its  franchise  in  the  transportation  of  oil  for  tolls 
over  its  road,  or,  at  least,  to  deprive  it  of  tolls  which  it  would 
otherwise  get  (and  to  which  it  has  a  rii^ht)  by  such  transportation. 
It  is  also  urged  that  the  action  of  the  defendants  in  digging  through 
the  abutments  of  the  bridge  and  laving  the  pipes  without  permis- 
sion of  this  court  (in  whose  hands,  as  before  mentioned,  the  railroad 
company's  property  and  affairs  were  and  are),  was  a  contempt  of 
court,  and  ought  to  be  characterized  and  dealt  with  accordingly. 

The  oil  company,  on  the  other  hand,  insists  that  the  municipal 
government  had  authority  to  empower  it  to  lay  the  pipe  in  the 
street,  and  it  contends  that  the  bridge  is  part  of  the  street ;  and  in 
this  connection,  it  further  claims  that  the  city,  under  its  charter, 
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by  the  condemnation  proceedings,  acquired  the  fee  of  the  land 
taken  from  the  railroad  company  for  the  street,  and  not  merely  a 
right  to  use  it  for  the  purposes  of  a  highway. 

The  railroad  company  was,  by  its  charter,  when  it  built  the 
bridge,  bound  to  ''  construct  and  keep  in  repair  ^od  and  sufficient 
bridges  or  passages  over  or  under  its  railroads  wnere  any  public  or 
other  road  shomd  cross  them,  so  that  the  passage  oi  carriages, 
horses  and  cattle  should  not  be  impeded  thereby  "  (P.  L.  of  1847, 
p.  133,  §  9) ;  and  the  complainants  insist  that  the  biidge  was  built 
by  the  railroad  company  under  its  statutory  obligation  to  construct 
and  maintain  it.  But  it  appears  that,  though  built  by  it,  it  was,  in 
fact,  paid  for  by  the  city,  and  the  defendants  claim  that  therefore 
it  is  to  be  regarded  as  the  property  of  the  city,  and,  as  such,  sub- 
'  ject  to  its  use  as  part  of  the  street,  for  reasonable,  lawful  municipal 
servitudes  and  uses.  Tiiey  also  claim  that  the  city,  by  the  con- 
demnation, obtained  a  right  to  use  the  air  space  above  the  railroad 
for  such  purposes. 

The  city,  by  its  proceedings  for  opening  the  street,  condemned 
land  crossing  tlie  railroad  to  the  full  width  of  the  street.  The 
street  appears  to  be  of  the  width  of  eighty  feet,  of  which  forty- 
eight  are  devoted  to  travel  by  vehicles  and  the  rest  to  use  as 
sidewalks.  The  bridge  is  of  the  width  of  fifty  feet.  If  the  city 
is  to  be  held  to  have  acquired  by  the  condemnation  only  the  right 
to  a  convenient  crossing  for  travel,  obviously  it  must  be  held  to 
have  acquired  nothing  more  than  the  railroad  company  was,  by  its 
charter,  bound  to  furnish. 

The  defendants,  as  before  stated,  insist  that,  by  the  condemna- 
tion, the  city  acquired  a  fee  in  the  land  condemned.  By  the 
original  charter,  which  was  granted  in  1869  (P.  L.  of  1869,  p. 
398),  it  was  provided  that  on  condemnation  the  land  should  vest  in 
the  city,  and  by  the  supplement  (approved  March  28th,  1873)  to 
the  act  revising  the  charter  (P.  L.  of  1873,  p.  469),  it  was  enacted 
that,  on  condemnation,  the  fee  simple  sliould  he  vested  in  it ;  and 
the  defendants  claim  that,  notwithstanding  the  proceedings  for 
condemnation  were  begun  before  the  passjige  of  the  latter  act,  yet 
it,  by  relation  back,  gave  the  city  a  fee  in  the  land  condemned. 
But  apart  from  the  obvious  question  raised  by  the  mere  statement 
of  this  claim,  it  is  to  be  remarked  that  the  claim  to  a  fee  in  the 
land  in  question  is  in  direct  contratriety  to  the  adjudio^ition  of  the 
Supreme  Court  in  N.  J.  Southern  R.  R.  Co.  v,  Lon^  Branch 
Cdmm'rs,  10  Vr.,  28,  in  which  it  was  held  that  a  municipal  <;or- 
poration  under  a  condemnation  for  a  street  across  a  railroad  track, 
acquires  only  a  right  of  way ;  and,  according  to  the  doctrine  of 
that  case,  the  contrariety  would  still  exist,  though  it  be  conceded 
that  the  provision  of  the  supplement  of  1873,  before  referred  to, 
though  posterior  in  date  to  the  beginning  of  the  proceedings 
therein,  applies  to  the  condemnation  under  consideration. 
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Whether  the  city  has  the  right  to  iise  the  space  above  the  rail- 
road for  any  other  purpose  than  travel  by  means  of  the  bridge,  is 
a  question  in  dispute  between  the  parties. 

It  is  ur^ed  by  the  complainants,  however,  that  tlie  Supreme 
Court  has  decided  that  a  municipality  cannot  impose  on  the  land 
taken  for  its  streets  any  uses  or  servitudes  except  those  sanctioned 
by  law  or  custom,  and  that  therefore  it  is  established  that  the  leave 
given  to  the  oil  company  in  this  case,  even  though  it  had  been  by 
ordinance,  instead  of  resolution,  was  unauthorized. 

But  a  still  further  question  is  raised :  The  revised  charter  of  the 
city  (P.  L.  of  1872,  p.  6S6)  confers  power  (p.  704)  on  the  munici- 
pal authorities  to  regulate  the  maimfacture  and  keeping  of 
gunpowder,  petroleum,  fireworks  and  all  other  dangerous  and 
combustible  articles,  and  the  defendants  insist  that,  under  this 
power,  the  city  has  a  right,  with  a  view  to  public  protection,  to 
authorize  the  transportation  of  petroleum  through  the  city  by 
means  of  underground  pipes,  and,  to  tliat  end,  to  give  the  use  of 
the  streets,  or  parts  of  them,  for  the  purpose.  It  is  enough  for 
the  present  purpose  to  say  that  a  question  of  construction  is  thus 
presented.  The  complainants'  asserted  right,  on  which  the  claim 
to  relief  by  injunction  is  founded,  is  in  dispute. 

But  if  tne  city  has  neither  anjr  right,  nor  even  any  shadow  of 

right,  under  its  charter,  to  authorize  the  laying  of  the  pipes,  then 

the  action  of  the  defendants  is  unwarranted,  and  is  a  trespat^t«,  and 

equity  will  not  interfere  by  preliminary  injunction,   in  case  of 

trespass,   except   where   irreparable   injury   is  threatened.     It   is 

established  in  this  state  that  a  preliminary  injunction  will  never 

be  ordered  unless  from  the  pressure  of  an  urgent  necessity,  and  to 

prevent   what,   in   equity,   is   regarded    as    irreparable    damage. 

Citizens  Coach  Co.  ^^  Camden  Horse  K.  R.  Co.,  2  Stew.  Eq.,  21H). 

In  that  case  the  following  language  of  Chancellor  Williamson,  the 

elder,  is  quoted  with  approval : 

**•  An  injunction  ought  not  to  be  allowed  in  all  cases  of  trespass,  nor  to 
protect  persons  in  the  enjoyment  of  every  right.  The  court  always,  to  re- 
strain a  trespasser,  expects  a  strong  case  of  destruction  or  irreparable 
nuschief  to  be  made  out,  or  that  the  trespass  should  have  so  long  continued 
sft.  to  l>erome  a  nuisance.  A  perseverance  m  committing  acts  of  trespass  is 
not  sufficient," 

In  the  case  of  Citizens  Coach  Co.  v.  Camden  Hoi-^e  K.  R.  Co., 
the  preliminary  injunction  complained  of,  the  order  for  whicli  was 
reversed,  was  issued  to  restrain  the  coach  company  from  using  the 
complainant's  railroad  tracks,  in  competition  with  it  in  the  business 
of  carrying  passengers,  in  the  exercise  of  its  franchise.  Such  in- 
jury was  held  by  the  appellate  tribunal  not  to  be  of  a  character  to 
warrant  interim  mterference. 

This  case  presents  no  condition  of  circumstances  demanding, 
by  reason  of  the  threatened  infliction  of  irreparable  injury,  the 
intervention  of  this  court  at  this  stage.    The  pipes  had  been  laid 
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when  the  bill  was  filed.  The  allegation  of  danger  from  fire^  in 
view  of  the  leakage  of  oil  from  the  pipes,  and  the  highly  inflam- 
mable nature  of  the  substance,  is  met  by  proof  that  there  is  no 
danger,  and  the  offer  to  make  all  such  appliances  to  protect  the 
complainants  against  the  possibility  of  injury  from  leakage  of  the 
pipes  as  this  court  may  direct. 

It  is  suggested  by  the  complainants  that  the  existence  of  the 
pipes  will  be  an  obstruction  and  impediment  to  raising  the  bridge 
(wliich,  it  is  said,  is  contemplated,  and  which  they  allege  is  neces- 
sary for  the  protection  of  tlie  lives  of  brakemen  on  their  freight 
cars),  and  pernaps  prevent  it  entirely.  But  in  that  view,  suffering 
the  pipes  to  remain  where  they  have  been  put,  and  permitting 
them  to  be  used,  cannot  be  regarded  as  an  irreparable  injury,  for 
this  court  can  provide  for  that  contingency,  if  need  be,  when  oc- 
casion requires. 

The  oil  companv  insists  that  the  pipes  are  not  supported  by  the 
bridge,  and  that  if  the  bridge  were  removed  they  would  still  stand 
in  place.  Whether  they  in  anywise  depend  on  the  bridge  for  sup- 
port, is  at  most  a  subject  of  dispute. 

But  it  is  urged  that  the  object  of  the  laying  of  the  pipes  is  to 
deprive  the  complainants  of  part  of  their  business,  and  so  to  di- 
minish the  value  of  their  franchise  to  transport  goods  for  tolls, 
inasmuch  as  the  oil  company  intends,  by  means  of  the  pipes,  to 
transport  oil  for  itself,  and  may  intend  dso  to  transport  it  by  this 
means  for  others. 

The  complainants  have  no  claim  to  a  preliminary  injunction 
on  this  ground.  In  the  first  place,  the  case  just  cited  (Citizens 
Coach  Co.  V.  Camden  Horse  K.  E.  Co.)  would  seem  to  be  con- 
clusive authority  on  this  point.  And,  in  the  next  place,  they  have 
no  monopoly  of  transporting  goods  or  passengere  for  tolls  by  all 
means  whatever,  and,  of  course,  they  have  no  claim  to  protection 
against  lawful  competition. 

It  will  not  be  out  of  place  to  remark,  though  my  conclusion  in 
nowise  rests  upon  it,  that  the  oil  company  denies  that  it  intends 
to  transport  goods  for  others  by  means  of  the  pipe,  but  alleges  that 
it  intends  to  transport  only  its  own  goods  thereby,  and  that,  most 
manifestly,  cannot  be  construed  into  an  invasion  of  any  franchise 
of  the  complainants. 

As  to  the  imputed  contempt,  the  defendants  do  not  appear  to 
,  have  been  actuated  by  any  disjx>sition  to  contemn  or  disregard  the 
power  or  dignity  of  this  court. 

On  the  ground,  then,  that  there  is  no  necessity  or  ground  for 
interim  interference,  and  without  passing  upon  the  disputed  ques- 
tions, except  as  to  the  right  of  the  complainants  to  monopoly  of 
transportation  by  all  ways  or  means,  I  am  of  opinion  that  the  order 
to  show  cause  sliould  be  discharged,  but,  under  the  circumstances, 
it  will  be  without  costs. 
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A3  to  power  of  cities  over  itreeto;  also  implied  powers.  State  «.  Cincin- 
nati Gas  Light  Co.,  18  Ohio  St.,  295;  City  of  Bridgeport  v.  Houstitonic  R  R. 
Co.,  15  Conn.,  501;  Spauldingo.  Lowell,  28  Pick.,  71;  Stetson  «.  Kempton, 
13  MasB.,  272;  The  King  «.  Inhabitants  of  Essex,  4  T.  R,  5»4 ;  Rex.  r.  Tower 
Hanilet>,  1  Barn  well  and  Adolphus,  239;  United  States  v,  De  Witt,  9  Wall., 
41;  Wiltiam:}  v.  Augusta,  4  Oa.,  509;  Frederick  «.  Augusta,  4  Ga.,  561 ;  Sute 
«.  Bufitalo,  2  Hill,  439;  Allen  e.  Taunton,  19  Pick.,  485  ;  Uruve  v,  ti.  Wayne, 
45  Ind.,  437;  Stoudinger  v.  Newark,  1  Stewart  (N.  J.),  190;  Southwark  R 
R  Co.  o.  Philadelphia,  47  Pa.  St.,  814. 

The  use  of  the  streets  for  pi])es  under  the  surface  in  no  way  damages  the 
owner  of  the  fee.  State  «.  Laverack,  5  Vroom  (N.  J.),  206;  West  v.  Ban- 
croft, 32  Vt.,  371. 

The  taking  of  land  for  a  pipe  to  transport  oil  is  a  public  use.  West  Ya., 
etc,  Co.  «.  Oil  Co.,  5  West  Va.,  882. 

If  some  public  benefit  results,  such  benefit  constitutes  a  public  use.  Talbot 
e.  Hudson,  16  Gray  (Mass.),  423;  O'Reily  e.  Draining  Co.,  32  Ind.,  169.  A 
public  use  need  not  be  direct,  but  may  be  indirect  and  consequential.  Scud- 
der  ©.  Trenton,  etc.,  Co.,  Saxton  (N.  J.),  723;  Coster  f».  Tide  Water  Co.,  8 
C.  E.  Green  (N.  J.),  522.  Any  use  of  anything  which  will  satisfy  a  reason- 
able public  demand  is  a  public  use.  Concord,  etc.,  R  R  «.  Greely,  17  N. 
H.,47. 

Corporations  cannot  hold  real  estate  beyond  the  authority  conferred  by 
their  charter.  Steamboat  Co.  v.  McCutcheon,  13  Pa.  St.,  15;  Riley  e.  Roch- 
ester, 9  N.  Y.,  64;  State  e.  Mansfield,  8  Zab.  (N.  J.),  512;  State  f>.  Newark, 
1  Dutch.  (N.  J.),  315;  Parish  f>.  Coleman,  8  Pick.  (Mass.),  232. 

See  Mohawk  Bridge  Co.  e.  Utica  R  R  Co.,  6  Paige  Ch.,  554  ;  N.  T. 
Railroad  e.  Eipp,  46  N.  Y.,  546;  Washington  Cemetery  v.  Prospect  Park  R 
R,  68  N.  Y.,  591;  State  v.  Trenton,  7  Vroom  (N.  J.),  79;  State  «.  Bronson, 
6  Vroom  (N.  J.),  468.  Public  use.  Henchman  e.  Paterson,  2  C.  E.  Green 
(N.  J.),  80;  State  «.  Trenton,  7  Vroom  (N.  J.),  83;  State  v.  Laverack,  5 
Vroom  (N.  J.),  204;  Stoudioger  v.  Newark,  1  Stewart's  Ch.  (N.  J.),  11)0; 
Beekman  v.  Saratoga,  3  Paige  (N.  Y.),  45;  Miller  v.  Craig,  8  Stock.  (N.  J.), 
183;  Kelsey  v.  Sang,  82  Barb.  (N.  Y.),  415;  State  «.  Cincinnati,  etc.,  Co., 
18 Ohio  St.,  295.  Injunction.  Morris,  etc.,  R.  R  Co.  v.  Prudden,  5  C.  B.  Green 
(N.  J.),  537;  National,  etc.,  R  Re.  Central  R  R,  32N.  J.  Eq.,  767;  Attorner 
General  e.  Sheffield  Gas  Co.,  3  De  Gex.,  McN.  and  G.  (Eng.),  804;  Broad- 
bent  V.  Imperial  Gas  Co.,  7  De  Gkx.,  M.  and  G.  (Eng.),  642.  Easements. 
Vslentane  v.  Central  R  R.,  6  Dutch.  (N.  J.),  562.  See  also  Citizens  Coach  Co. 
«.  Camden  Horse  R  R  Co.,  post.  See  Central  R  R.  Co.  v.  Standard  Oil 
Co.,  2  Am.  &  Eng.  R  R  Cas.  286. 


Ths  Selma,  Bome  &  Dalton  Railboad  Company 

Gammagb. 

(68  Georgia  RgporU^  604.     September,  1879.) 
Blbcklet,  Justice,  did  not  sit. 

1.  Though  the  mode  of  taking  an  appeal  from  the  verdict  of  the  jury  of  the 

Tidnage  to  assess  damages  against  the  Selma,  Rome  &  Dal  ton  Railroad 
Company  be  prescribed  by  its  charter,  yet  the  general  law  in  respect  to 
amendments  of  appeal  bonds  will  be  applied  to  such  appeals. 

2.  Objections  to  an  appeal  on  the  ground  that  twenty  days^  notice  thereof 
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was  not  given  pursu  mt  to  the  charter^  will  not  be  considered  unlest 
made  as  soon  as  tlie  party  liad  t)pport unity  to  do  so,  and  wluTe  the  case 
was  pending  in  c^urt  from  1809  to  18*ii)^  and  once  tried  in  1874,  and  the 
record  docs  not  utHrnaatively  show  that  the  obji'C(i<in  in  regard  to  notice 
was  made  until  1879,  the  appeal  will  not  be  dismissed  oti  this  ground. 
8.  If  the  appeal  papers  be  deposited  in  the  clerk^s  office  within  the  thirty 
days  limited  by  the  charter  within  wiiich  an  appeal  may  be  taken,  tiie 
appellant  should  not  be  prejudiced  by  the  failure  of  the  clerk  to  mark 
them  ^* filed  in  office,'^  especially  if  the  objection  be  not  taken  at  the 
first  opportunity. 

4.  Where  damages  are  ascertained  by  the  jury  on  the  api>eal  to  be  greater 

than  the  sum  assessed  by  the  jury  of  the  vicinage,  and  the  necessity  of 
the  appeal  to  recover  the  rights  of  the  appellant  is  thereby  established, 
interest  may  be  added  as  part  of  the  damages. 

5.  Whilst  the  evidence  of  the  value  of  the  land  taken  by  the  company  and  of 

the  damage  to  appellant's  farm  is  conflicting,  yet  there  is  enough  to 
support  the  verdict,  and  the  presiding  judge  having  approved  it,  this 
court  will  not  interfere. 

The  charter  of  the  Selma,  Rome  &  Dalton  Railroad  (acts  Ala., 
1851,  pp.  348-351)  contained  the  following  provision  on  the  sub- 
ject of  appeals  from  the  decision  of  the  jury  provided  thereby  to 
assess  damages  done  to  land  by  the  road : 

Provided,  howeeer,  That  if  either  party  should  be  dissatisfied  with  the  find- 
ing of  the  jury,  the  dissati-fied  party  may  appe.d  to  the  next  term  of  the  said 
Circuit  Court  after  the  finding,  if  as  much  as  thirty  days  shall  intervene 
between  the  finding  of  the  jui  y  and  the  holding  of  said  court.  If  not,  then 
the  term  next  after,  where  the  case  shall  be  tried  de  novo  by  the  court  and 
jury,  provided  the  appealing  ])arty  shall  give  the  opposite  party  as  much  aa 
twenty  days*  notice  of  the  appeal,  and  bliall  also,  before  the  cleik  of  said 
court,  enter  into  bond  and  security,  to  be  approved  by  him,  payable  to  tlie 
party  appealed  against,  in  the  sum  double  the  amount  of  v^  iiat  the  clerk  may 
estimate  the  probable  cost,  couditioned  to  pay  to  the  party  appealed  a^^ainst  all 
the  cost  of  the  trial  de  novo,  as  well  as  the  costs  of  the  writ  of  ad  qund  dam- 
num, in  the  eveut  that  the  finding  of  the  jury,  in  the  trial  de  novo,  shall  not 
be  more  f5ivo'\.ble  to  the  appealing  party  than  the  finding  of  the  jury  under 
the  writ  of  ad  quod  damnum  in  the  tii  st  instance. 

In  1869  a  jury  was  summoned  to  try  the  question  of  damage  to 
the  land  of  Gammage.  They  found  $384.00,  and  he  appealed. 
The  present  trial  was  had  in  1879.  The  jury  found  for  the  plain- 
tiff $1,250.00.  Defendant  moved  for  a  new  trial  on  the  following 
among  other  grounds : 

(1.)  Because  the  Court  refused  to  dismiss  the  appeal  on  motion. 
The  motion  to  dismiss  was  because  the  appeal  was  not  properly 
entered,  in  that  the  bond  and  notice  required  by  the  charter  were 
not  given. 

(2.)  Because  the  Court  allowed  the  bond  to  be  amended.  As 
originally  made  it  was  as  follows  : 

''And  now  comes  the  plaintiff,  by  his  attorneys-at-law,  Alexander  & 
Wright,  being  dissatisfied  with  said  verdict,  and  brings  W.  Tarbrough  and 
tenders  him  as  security;  and  the  said  plaintiff  and  the  said  security  acknowl- 
edge themselves  jointly  and  severally  bound  unto  the  said  Selma,  Rome  & 
Didton  Railroad  Co.,  in  (the  eventmd  condemnation  money  in  the  above  cause 
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In  the  event  the  plaintiff  bo  cast  on  his  said  suit).     Given  under  our  hands 
and  seaU  this  4th  day  of  September,  1869. 

**  Davis  Gaxmaok.     (Seal.) 
"By  his  attornevs  Alexander  &  Wright. 
*'N.  Yarbro'uoh,  Securiry.     (Seal.) 
*'W.  U.  Jones." 

This  bond  was  first  amended  during  the  January  Tenn,  1ST4,  hy 
plaintifpB  attorneys,  at  which  tinie  a  trial  was  had  in  the  ciuse. 
txeeption  was  made  to  the  bond,  and  the  Court  allowed  it 
amended  by  striking  the  words  in  parenthesis  and  inserting  the 
following : 

'*The  sum  of  two  hundred  dollars,  subject  to  the  condition  that  if  the 
plaintiff  shall  pay  the  costs  that  may  be  recovered  against  him,  in  the  event 
the  verdict  of  the  jury  on  the  appeal  trial  shall  not  bo  more  favorable  to  him 
than  the  verdict  on  the  first  trial,  then  this  bond  to  be  void." 

After  this  amendment  wtis  made,  the  name  of  AV.  II.  Jones  was 
signed  to  the  bond,  but  no  seal  was  attached  to  his  name,  nor  was 
said  bond  again  signed  by  either  plaintiff  or  security.  The  jury  in 
the  first  trial  found  against  said  defendant,  and  a  new  trial  was 
granted. 

On  the  second  trial  in  1879  all  the  exceptions  were  renewed, 
and  again  (plaintiff  objecting)  the  bond  was  amended  by  striking 
out  all  the  words  in  brackets  above,  and  by  inserting  the  following 
words : 

**The  sum  of  two  hundred  dollars,  subject  to  the  condition  that  if  the 
plaintiff  shall  pay  the  costs  of  the  ^rit  ad  quod  damnum,  also  pay  the  costs 
that  D)ay  be  rec^vend  a<niinst  him  on  this  appeal  in  the  event  the  verdict  of 
the  jury  on  the  appeal  trial  shall  not  be  more  favorable  to  him  than  the  ver- 
dict on  the  firat  trial,  then  this  bond  to  be  void." 

The  name  of  Wm.  II.  Jones  did  not  first  api>ear  in  the  body  of 
said  bond,  and  after  said  amendment  was  allowed,  the  same  was 
not  re-fligned  by  either  of  the  parties  whose  names  appear  to  the 
original  bond  before  amendment,  nor  by  their  authority,  and  the 
signature  of  Wm.  H.  Jones  appears  without  ^'  seal "  thereto. 

(3.)  Because  the  court  charged  the  jury  that  they  were  authorized 
to  a(ld  interest  on  the  amount  of  damages  they  sliould  find  from 
the  time  said  land  was  taken  up  to  the  present  time ;  provided  their 
finding  should  be  in  excess  of  the  damaj^es first  assessed  on  the  writ 
of  ad  quod  damnum,  from  which  assessment  of  damages  Gammage 
appealed. 

(4.)  Because  the  verdict  was  contrary  to  law,  evidence,  and  the 
charge  of  the  court. 

The  motion  was  overruled,  and  defendant  excepted. 

Daniel  S.  Printup,  for  plaintiff  in  error. 

Alexander  &  Wright,  Wright  &  Featherston,  for  defendant. 

Jacesoi^t,  Justice. — 1.  The  charter  granted  by  Alabama  to  this 
company,  it  is  agreed,  was  adopted  and  ratified  by  Georgia ;  and 
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therefore  appeals  from  a  verdict  of  a  jury  on  a  ivrit  called  therein 
"  ad  quod  damnum  "  will  be  regulated  by  the  rules  prescribed  in 
the  charter.  The  bond  fii-st  given  by  the  appellant  did  not  corre- 
spond in  condition  and  penalty  witn  that  required  by  the  charter, 
but  the  court  in  accordance  with  the  provisions  of  our  Code  in  re- 
gard to  amendment  of  appeal  bonds  generally  and  the  long-estab- 
Bshed  practice  in  our  courts,  approved  repeatedly  by  this  Court, 
allowed  the  bond  to  be  amended,  and  it  was  amended  when  first  ob- 
jected to  in  1874.  Code,  §§  3505,  3506 ;  1  Kelly,  176 ;  18  Ga., 
372,  472,  607 ;  30  Ga.,  329 ;  charter  Selma,  Rome  &  Daltou  Rail- 
road Company,  348-49-51 ;  acts  of  Alabama,  1851. 

This  general  law  in  regard  to  amendments  pervades  our  entire 
system  of  jurisprudence,  and  will  be  applied  to  all  appeal  papers 
where  the  party  in  good  faith  enters  an  appeal  though  irregularly, 
and  no  harm  has  resulted  to  the  other  party.  1  Kelly,  275 ;  9  GhL, 
405,  205;  11  Ga.,  39;  18  Ga.,  607;  30  Ga.,  43;  31  Ga.,  357;  88 
Ga.,  322. 

2.  The  charter  prescribes  that  twenty  days'  notice  shall  be  given 
to  the  other  side  by  the  appellant,  and  it  is  objected  that  this  has 
not  been  done.     The  objection  probably  is  vital  and  would  be  fatal 

Eerhaps  had  it  been  made  on  the  first  opportunity  the  defendant 
ad  to  make  it ;  but  the  record  shows  that  it  was  made  on  the  trial 
in  1879  and  not  before,  not  even  on  the  trial  in  1874.  Objection 
was  then  made  in  resj^ect  to  the  appeal  bond,  but  not  on  the  ground 
of  want  of  notice  so  far  as  this  record  shows;  and  the  plaintiff  in 
error  must  bring  a  record  here  which  shows  error.  With  or  with- 
out notice  the  respondent  appears  to  have  litigated  the  case  for  ten 
years,  and  it  is  too  late  in  the  tenth  year  of  the  litigation  to  say 
tJiat  it  had  no  notice.  The  object  of  the  notice  is  to  bring  the  re- 
6i)ondent  in  and  give  him  a  hearing.  This  has  been  accomplished. 
True,  it  might  have  stood  on  the  terms  of  its  charter,  had  it 
moved  in  time,  but  it  failed  to  do  so  and  lias  lost  its  opportunity 
by  laches. 

3.  When  the  papers  ffot  into  the  clerk's  office  on  the,  4th  of 
September,  1869,  wliich  is  the  date  of  the  bond,  it  was  his  duty  to 
file  them,  as  well  as  the  finding  of  the  "  ad  quod  damnum  "  jury 
on  the  appeal,  and  the  failure  of  the  clerk  to  file  them  ought  not  to 
work  prejudice  to  the  appellant  any  more  than  his  failure  to  file  or 
record  the  original  finding  should  prejudice  the  respondent.  But 
this  objection,  like  that  in  respect  to  tfie  notice,  comes  too  late  after 
the  firet  trial,  and  the  record  does  not  show  that  it  was  made  then. 
Of  course  either  might  have  been  renewed,  but  originally  they 
should  have  been  made  at  the  earliest  practicable  stage  of  the  liti- 
gation.    1  Kelly,  275 ;  38  Ga.,  222. 

4.  The  Code  allows  interest  to  be  added  to  the  ascertained  value 
of  property  taken  or  destroyed,  and  the  court  and  jury  were  right 
to  allow  it  here,  if  the  appeal  was  justifiable.     The  appeal  was 
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justifiable  if  the  verdict  of  the  jury  of  the  vicinage  on  the  writ  of 
ad  quod  damnum  was  ascertaineu  to  be  too  small.  The  appeal 
juiT  found  that  it  was  too  small,  and  had  the  right  therefore  to 
add  tlie  interest  and  increase  the  damages  found  to  that  extent. 
Code,  §  2945  ;  17  Ga.,  39. 

ludeed,  tliis  case  illustrates  the  propriety  of  the  law  on  this  sub- 
ject. The  appellant  was  entitled  to  the  payment  for  his  land  and 
the  damiige  in  18G9,  and  has  been  out  of  land  and  money  both  ever 
Bince.  To  whatever,  therefore,  was  the  true  amount  he  had  been 
injnred,  interest  ought  to  be  added  unless  his  appeal  was  unfound- 
ed, and  unless  $380.00  found  by  the  first  jury  was  just  remunera- 
tion. If  so  he  ought  to  have  taken  that  sum,  and  ou^ht  not  to 
have  appealed.  But  this  jury  have  found  that  he  ouglit  not  to 
have  taken  that  sum — that  it  was  not  just  remuneration — and  that 
therefore  he  ought  to  have  appealed.  Hence  interest  ought  to  be 
allowed. 

The  truth  is  that  tlie  right  of  one  whose  land  has  been  seized 
by  the  public,  or  by  another  for  quasi  public  use,  to  just  com- 

E3nsation,  is  a  constitutional  right  laid  down  in  our  fundamental 
w,  and  is  built  upon  one  of  the  three  inherent,  absolute  rights  of 
all  men  in  civilized  society — the  rights  of  personal  liberty,  per- 
sonal security,  private  property.  Courts  should  theiefore  protect 
and  guard  sucli  rights  against  infi*action  by  affording  full  com- 

nsation.  Cons.  U.  S. ;  Code,  §  5224 ;  Cons.  Ga.,  Sup.  to  Code, 
§  478,  474,  503 ;  1  Blackstone's  Com.,  129. 

5.  The  evidence  as  to  the  proper  amount  of  damage — the  value 
of  the  land  vested  in  fee  simple  in  the  company  and  the  damage 
to  the  farm — is  conflicting;  the  presiding  judge  who  granted  a 
new  trial  once  because  the  verdict  then  was  too  large,  ai)proves  the 
less  amount  found  now ;  his  presentation  of  the  law  of  the  case  to 
the  jury  was  clear,  full,  and  liberal  toward  the  plaintiff  in  error ; 
there  is  evidence  enough  to  sustain  the  verdict ;  and  in  such  a  case 
where  the  presiding  judge  approves  what  is  found,  this  court 
does  not  interefere  ;  especially  will  it  be  loath  to  do  so  where  the 
complaints  rest  on  immaterial  technicalities*  15  Ga.,  Ill ;  22  ib., 
21 ;  28  Ga.,  73. 

Judgment  afl5rmed. 
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V. 
KiBK. 

(90  PmMyhania  MeporU,  16.) 

li  Where  there  is  evidence  of  negligence  on  the  part  of  defendant,  and  evi- 
dence from  which  it  might  be  inferred  that  the  plaintiff  was  guilty  of 
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contributory  uegligence,  the  evidence  on  both  questions  should  be  8u1>- 
mitted  to  the  jury^ 

2.  On  the  line  of  defendant's  railroad  plaintiff  owned  a  lumber  and  coal  yard, 
in  which  his  son  was  employed.  A  siding  run  from  tlic  railroad  to  a 
warehouse  in  the  plaintiffVs  yard.  A  lumber  car  was  left  standing  on  the 
siding  beyond  the  period  when  the  rules  of  the  company  required  them 
to  remove  it.  It  bad  a  defective  brake  and  it  was  not  shown  that  it  had 
been  bufiiciently  blocked.  A  number  uf  cars  from  a  freight  train  were 
started  on  to  the  siding  from  the  main  track,  and  striking  the  lumber 
car,  forced  it  down  toward  the  warehouse,  into  which  it  crashed  with 
great  violence.  There  was  evidence  also  that  the  nearest  of  these  cars 
had  a  defective  brake.  The  son  of  the  plaintiff,  hearing  the  sound  of 
the  approaching  train,  hurried  toward  the  warehoune  and  entered  it,  and 
was  found  crushed  to  deatli  against  the  doors.  Held^  that  it  was  prop- 
erly left  to  the  jury  to  determine  whether  defendants  were  guilty  of  neg- 
ligence, and  whether  the  deceased  by  his  own  negligence  contributed  to 
the  accident. 

8.  The  son  was  twenty-eight  years  of  age  when  the  accident  happened.  He 
had  been  away  from  home,  at  intervals,  after  he  attained  his  majority, 
and  been  in  business  on  his  own  account.  He  had  returned,  however, 
to  his  father's  house  and  was  engaged  in  his  father's  business,  for  which 
no  compensation  was  paid  him.  It  appeared  that  he  intended  to  remain 
with  his  father,  and  that  his  services  were  valuable  to  him  in  his  busi- 
ness. Hddy  that  it  was  for  the  jury  to  decide  whi  ther  there  was  a 
reasonable  expectation  of  pecuniary  advantage  accruing  to  plaiutiffis, 
which  was  destroyed  by  the  loss  of  his  son. 

4.  At  the  close  of  the  plaintiff's  evidence,  the  defendants  moved  for  a  non* 
suit,  unless  the  court  should  be  of  opinion  that  they  would  thereby  be 
precluded  from  offering  any  evidence,  if  the  motion  was  overruled.  The 
court  expressed  the  opinion  that  they  would  be  precluded  by  such  motion 
made  and  overruled.  To  this  ruling  an  exception  was  taken.  Held^  that 
the  expression  of  the  Court  on  a  motion  in  a  form  so  peculiar,  was  not 
such  a  ruling  as  entitled  the  defendants  to  an  exception  and  a  review  in 
this  court. 

6.  A  bcakeman  of  defendant  was  asked :  ^'  Did  you  omit  to  do  any  tiling  you 
could  have  done  to  prevent  this  accident  ?"  lleld^  that  it  was  competent 
to  prove  all  the  witness  had  done,  but  it  was  for  the  jury  to  decide 
whether  by  acts  done  or  duties  omitted  he  had  been  guilty  of  uegli- 
gence. 

6.  For  the  purpose  of  showing  that  the  plaintiffs  had  been  indemnified  for 
the  loss  of  their  son,  the  defendants  offered  to  show  that  they  had  re- 
ceived $'5000,  the  amount  of  a  policy  of  insurance  on  the  life  of  their 
son.    Held^  that  the  Court  properly  excluded  this  evidence. 

March  24th,  1879.  Before  Shabswood,  C.  J.,  Mekctjb,  Gob- 
don,  Paxson,  Woodwabd,  Tbunkey  and  Sterreti',  JJ. 

Erroi*  to  the  Court  of  Common  Pleas  of  Montgomery  county : 
Of  January  Tenn,  1878,  No.  104. 

Ctise  by  Elias  Kirk  and  Racliel  his  wife  against  the  North  Penn- 
sylvania ilailroad  Company,  to  recover  damages  for  the  death  of 
their  son,  which  they  alleged  was  caused  by  the  negligent  use  of  a 
certain  railway  siding  at  Abington  station,  on  the  line  of  the 
defendant's  road. 

The  trial  was  before  Eoss,  P.  J.     The  verdict  was  for  plaintife 
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for  $3050.     Tlie  other  material  facts  and  the  various  assi^mentB 
of  error  are  sufficiently  set  forth  in  the  opinion  of  this  Court. 

6.  R.  Fox  and  A  D.  Swartz,  for  pUuntiflFs  in  error :  A  parent 
cannot  recover  for  tlie  death  of  a  son  who  was  of  age,  unless  it  is 
established  that  their  family  relation  continued  to  exist  and  that 
the  parents  received  pecuin'arv  advantage  for  his  services.  Penn- 
sylvania R-iilroad  Co.  i\  Zebe,  9  Casev,  318  ;  Caldwell  v.  Brown,  3 
P.  F.  Smith,  453 ;  Pennsylvania  Ilaih'oad  Co.  v  Hantom,  4  id., 
495  ;  Raih'uad  Co.  i\  Rowan,  16  id.,  393 ;  Birmingham  r.  Dorer,  3 
Brew.,  t)9 ;  Railroad  Co.  v,  Adams,  5  P.  F.  Smith,  499. 

The  negligence  of  the  deceased  contributed  to  the  accident,  and 
the  Court  should  have  decided  this  question  as  a  matter  of  law  on 
the  undisputed  facts.  Railroad  Co.  v,  Armstrong,  2  P.  F.  Smitli, 
2S2;  Waters  v.  Wing,  9  id.,  211 ;  Gerety  v.  Riiilroad  Co.,  31  id., 
274 ;  Railroad  Co.  v.  Feller,  3  Norris,  2:^0. 

The  motion  for  the  nonsuit  should  have  been  granted,  and  it 
was  error  to  rule  that  if  the  motion  was  insisted  upon  and  refused, 
the  defendants  should  he  precluded  from  giving  any  evidence  in 
defence.     Smyth  v,  Craig,  3  W.  &  S.,  14. 

The  deceased  was  engaged  about  the  premises  of  the  railroad 
company,  and  was  an  employee,  and  not  entitled  to  i*eeover.  Act 
April  4th,  1S68,  Pamph.  L.,  58;  Kirby  v.  Railroad  Co.,  26  P.  F. 
Smith,  5(M);  Mulherrin  v.  Raili'oad  Co.,  31  id.,  376. 

H.  K.  Weand  and  B.  E.  Chain,  for  defendants  in  error:  The 
evidence  of  the  existence  of  tlie  family  relation  between  the  deceased 
and  his  parents  was  properly  submitted  to  the  jury,  as  Wiis  also  tlie 
reasonable  expectation  they  had  of  pecuniary  advantage  there- 
from. Riiilroad  Co.  v.  Adams,  supra;  Riiilroad  Co.  r.  Iveller,  17 
P.  F.  Smith,  300;  Central  Riilroad  Co.  ?\  McIIugo,  35  Leg.  Int., 
62;  Central  Railroad  Co.  v.  Barron,  5  Wallace,  9(). 

The  Court's  ruling  in  regard  to  the  nonsuit;  was  proper:  Bevan 
t?.  Insurance  Co.,  9  W.  &  S.,  187;  Baker  r.  Lewis,  9  Casey,  3i)l ; 
Howard  Expi-ess  Co.  v.  Wile,  14  P.  F.  Smith,  201. 

The  deceased  could  not  have  been  guilty  of  contributory  negli- 
gence in  entering  a  private  building,  connected  with  liis  own  biisi- 
ness,  the  doors  of  wnich  were  closed  and  barred,  and  into  wliich 
cars  could  enter  only  by  his  own  permission,  and  by  the  opening 
of  the  doors. 

The  first  section  of  the  act  of  1868  does. not  apply  to  this  case. 
The  deceased  was  in  no  sense  engaged,  at  the  time  of  this  injuiy, 
in  or  about  the  road  or  premises  of  the  defendant  company. 

Mr.  Justice  Woodwakd  delivered  the  opinion  of  the  Court,  May 
7th,  1879. 

^  This  action  was  brought  by  Elias  Kirk  and  his  wife,  the  plain- 
tiffs below,  to  recover  damages  for  the  injury  they  sustained  by  the 
death  of  their  son,  caused,  as  they  alleged,  by  the  negligence  of  the 
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servants  of  the  North  Pennsylvania  Railroad  Company.  At  the 
trial  the  Oomt  were  asked  to  charge  the  jury  that  the  evidence  did 
not  show  such  a  relation  between  the  deceased  and  the  plaintiffs  as 
to  entitle  them  to  recover.  It  had  been  shown  that  tiie  son  was 
twenty-eight  yeara  of  age  when  the  accident  happened.  He  had 
been  away  from  home  at  intervals  after  he  attained  his  majority, 
and  had  been  in  business  on  his  own  account.  He  had  returned, 
however,  to  his  father's  house,  and  for  some  months  had  been  ren- 
dering services  of  various  kinds  in  his  father's  business,  for  which 
no  compensation  was  paid  him.  Elias  Kirk  testified  that  when 
Morris  returned  from  Maryland,  he  said  he  would  stay  and  help 
the  witness,  and  do  anything  he  should  be  required  to  do.  Mrs. 
Kirk  said  tlie  services  of  Morris  "  were  of  great  value,"  and  that 
she  "  considered  his  advice  of  more  value  than  that  of  any  others." 
In  clear  and  forcible  terms  that  were  characteristic  of  the  whole 
charge,  the  jury  were  instructed  positively  that  unless  they  found 
that  the  parental  and  filial  relation  was  subsisting,  and  that  there 
was  reasonable  ground  to  believe  that  it  would  continue  to  subsist, 
between  the  plaintiffs  and  their  deceased  son,  they  could  find  only 
nominal  damages.  There  has  been  no  departure  from  the  rule  laid 
down  in  the  rennsylvania  Railroad  Co.  v.  Adams,  5  P.  F.  Smith, 
499.  The  words  "  parents  "  and  "  children  "  in  the  act  of  the  26th 
of  April,  1855,  are  used  to  indicate  the  family  relation  in  point  of 
fact,  as  the  foundation  of  the  right  of  action,  without  regard  to 
age.  And  "  if  there  be  a  reasonable  expectation  of  pecuniary  ad- 
vantage from  a  person  bearing  the  family  relation,  the  destruction 
of  such  expectation  by  negligence  occiisioning  the  death  of  the 
party  from  whom  it  arose  will  sustain  the  action."  The  charge 
was  in  every  way  unobjectionable,  and  the  question  was  one  which 
it  was  the  province  of  the  jury  to  determine. 

Was  there  evidence  of  negligence  on  the  part  of  the  defend- 
ants? Elias  Kirk  had  a  coal  and  lumber  yard  on  the  line  of  the 
railroad.  A  siding  ran  from  the  railroad  track  to  a  warehouse  on 
Kirk's  land.  It  was  about  two  hundred  and  fifty  yards  in  length. 
The  company  had  built  that  part  of  the  siding  extending  from  the 
track  to  the  line  of  their  right  of  way.  The  rest  of  it  had  been 
built  by  Kirk.  It  was  the  usage  of  the  company  to  deliver  cars 
consigned  to  Kirk  upon  the  siding,  and  at  stated  intervals  to 
deposit  upon  it  cars  forming  part  of,  and  detached  from,  their  own 
trains.  The  key  of  the  switch  was  in  the  possession  of  John 
Quinn,  who  was  in  the  company's  employment  at  the  time  of  this 
occurrence.  During  the  afternoon  of  the  12th  of  March  1874,  a 
flat  lumber  car  was  standing  on  the  siding,  about  one  hundred 
yards  distant  from  the  railroad  track,  and  about  one  hundred  and 
fifty  yards  from  the  warehouse.  It  had  no  effective  brake,  and 
the  mooted  question  whether  it  had  been  sufficiently  blocked  was 
left  to  and  found  affirmatively  by  the  jury.     From  the  track  to 
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the  point  where  the  car  stood,  the  grade  of  the  Biding  a8(*t*nded  ; 
from  that  point  it  descended  over  and  along  a  series  of  coal-bins, 
and  from  the  bins  was  ascending  again  toward  and  until  it  reached 
the  warehouse.  The  car,  with  a  load  of  lumber  consigned  to  Mr. 
Kirk,  had  been  transported  from  Williamsport  and  placeil  on  tlie 
siding  live  days  before  the  accident.  About  four  o'cKntk  three 
flat  and  fifteen  coal  cars  were  detached  from  a  freight  train  of 
the  defendants  on  its  way  to  Philadelphia.  The  switch  was 
ehanged,  and  the  cars  ran  by  their  own  gravity  upon  the  siding 
at  the  rate  of  three  or  four  miles  an  hour.  The  fiat  car  standing 
on  the  track  was  struck  by  the  foremost  of  the  approaching  care  so 
as  to  start  it,  and  force  it  on  the  down  grade  over  the  coal-bins, 
and  on  the  up  grade  to  the  door  of  the  warehouse,  which  was  shut 
and  barred,  and  which  was  broken  open.  Morris  Kirk,  who  was 
sitting  in  his  father's  office  when  the  sound  of  the  api)roaching 
train  was  heard,  hurried  toward  the  warehouse  and  enteied  it,  and 
was  found  afterward  fastened  between  a  leaf  of  the  door  which 
the  entering  car  had  broken  and  a  partition  within  the  building, 
standing  upright,  dead.  When  the  cars  entered  on  the  siding,  the 
brakemen  was  not  on  the  car  nearest  to  that  struck,  but  on  one 
furtlier  back.  He  was  called  as  a  witness,  and  testified :  "  I  had 
two  brakes ;  the  brake  on  the  flat  held  the  cars ;  there.wa*^  only  one 
brake  on  ;  there  was  no  bi-ake  on  the  last  car  of  my  train"  (the  one 
nearest  the  standing  car) ;  *'  that  is,  it  was  not  down ;  if  it  had 
been  a  good  brake,  I  could  have  checked  the  train  better  from  the 
hind  car,  but  that  was  not  so  eood  as  the  one  I  was  on." 

There  was  testimony  tliat  the  car  struck  by  the  detached  train 
belonged  to  the  Northern  Central  Kailroad  Conipany ;  that  it  had 
been  unloaded  the  day  it  was  received  ;  that  a  rule  of  the  North 
Pennsylvania  Company  required  that  it  should  be  taken  away  at  the 
end  of  twelve  hours;  and  that  it  had  remained  on  the  sibling  five 
days.  When  the  collision  occurred,  a  portion  of  the  detaclRMl  train 
was  still  on  the  main  railroad  track.  tJj)on  these  general  facts  the 
charge  against  the  defendants  rested.  Although  they  lia<l  no  prop- 
erty in  the  car  that  was  struck,  it  was  under  their  control.  The 
right  to  remove  it  from  the  siding  existed  exclusively  in  them. 
Tney  had  brought  it  from  Williamsport,  and  had  left  it  standing 
in  its  defective  state.  And  there  was  testimony,  as  liaj>  hcen  .<een, 
that  the  nearest  car  of  the  entering  train  had  also  a  defective  l>rake. 
The  force  of  the  collision  produced  by  the  speed  of  the  tiain  was 
sufficient  to  drive  the  car  to  the  warehouse  door  and  to  break  the 
scantling  by  which  it  was  fastened.  It  was  for  the  jnrv,  iii  <*(>n- 
sidering  all  the  facts,  to  ascertain  whether  they  made  out  the  charge 
or  not.  What  is  negUgence  is  always  a  question  for  a  jury  w  ben 
the  measure  of  duty  is  ordinary  and  reasonable  care,  and  tJie  stand- 
ard of  the  degree  of  care  shifts  with  circumstances.  West  Chester 
and  Philadelphia  Railroad  Co.  v,  McElwee,  17  P.  F.  Smith,  311. 
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'the  facts  which  the  testimony  tended  to  prove  were  substantial^ 
and  no  standard  applicable  to  them  has  been  judicially  settled  that 
would  have  justified  the  Court  in  peremptorily  disposing  of  the  cause. 
Leaving  the  question  whether  the  testimony  established  a  case 
on  which  the  jury  ought  to  pass,  the  defendants  insisted  that  it  was 
the  duty  of  the  Court  to  declare,  as  matter  of  law,  that  the  undis- 

Suted  evidence  showed  contributory  negligence  on  the  part  of 
[orris  Kirk.  This  remiest  was  properly  declined.  The  fact  that 
the  deceased  left  the  omce  and  went  hastily  to  the  warehouse,  was 
undisputed,  certainly ;  but  the  purpose  inducing  him  to  do  this 
was  not  affirmatively  shown.  Tlie  jury  were  told  that  if  he  acted 
negligently,  and  that  negligence  in  tne  slightest  degree  contributed 
to  the  result,  the  verdict  should  bo  and  must  be  for  the  defend- 
ants. The  Court  said :  "  Did  he  act  with  ordinary  prudence  and 
reasonable  care  under  the  circumstances  in  going  into  the  ware- 
house and  openinff  those  doors  ?  If  he  did  not,  then  there  can  be 
no  recovery  by  the  plaintiffs."  There  was  no  direct  proof  that 
Morris  Kirk  heard  the  approaching  train,  and  none  that  his  pur- 
pose was  to  save  the  property  of  his  father.  The  inferences  neces- 
sary to  make  out  contributory  negligence  might  perhaps  have  been 
legitimately  drawn  by  the  jury  from  the  facts  shown.  But  surely 
they  could  not  properly  be  drawn  by  the  Court.  On  this  branch  of 
the  case  the  answers  to  the  third  and  fourth  points  of  the  defend- 
ants were  emphatic  instmctions  that  there  could  be  no  recovery  if 
the  jury  should  find  that  the  negligence  of  Elias  Kirk  or  his  agents 
contributed  to  the  injury,  or  if  they  should  find  that  the  car  that 
was  struck  was  left  standing  on  Mr.  Kirk's  siding  without  being 
effectively  blocked  or  braked.  Certainly  the  defendants  have  no 
reason  to  complain  that  upon  this  point  they  were  treated  with  in- 
justice. 

At  the  close  of  the  case  of  the  plaintiffs  in  chief,  the  defendants 
moved  for  a  nonsuit,  unless  the  court  should  be  of  opinion  that 
they  would  thereby  be  precluded  from  offering  any  evidence  if  the 
motion  should  be  overruled,  in  which  event  the  ^notion  would  not 
be  made.  The  Court  expressed  the  opinion  that  the  defendants 
would  be  precluded  by  such  a  motion  made  and  overruled.  An 
exception  was  taken  and  a  bill  sealed,  under  which  the  firet  and 
second  errors  have  been  assigned.  The  expression  of  the  opinion 
of  the  Court  on  a  motion  in  a  form  so  peculiar  was  not  such  a  rul- 
ing as  entitled  the  defendants  to  an  exception  and  a  review  here. 

On  cross-examination,  the  defendants  proposed  to  ask  William 
Daub,  the  brukeman,  this  question  :  "  Did  you  omit  to  do  anything 
you  could  have  done  to  prevent  this  accident?"  The  rejection  of 
this  question  is  the  subject  of  the  fourth  assignment  of  error.  It 
was  competent  to  prove  all  that  was  done  by  the  witness.  But  it 
was  for  the  jury  to  decide  whether  by  acts  done  or  duties  omitted 
h(^  had  been  guilty  of  negligence. 
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In  the  fifth  assi^ment,  error  is  alleged  to  have  been  coramitted 
in  rejecting  an  oner  to  prove  by  Elias  Kirk  that  he  had  a  policj 
of  insurance  on  his  son's  life.  The  admission  of  this  testimony 
would  have  been  a  violation  of  what  is  understood  to  have  been 
the  principles  of  constructiqu  uniformly  applied  to  the  acts  of  1855 
and  1868.  In  the  Pennsylvania  Railroaa  Co.  v.  Keller,  17  P.  F. 
Smith,  300,  the  defendants  in  the  court  below  took  the  ground 
"  that  any  recovery  must  be  strictly  Hmited  to  a  pecuniary  consid- 
eration for  a  loss  actually  shown  to  have  resultea  from  the  negli- 
gence of  the  defendants."  Ciiief  Justice  Thompson  said :  "  The 
construction  contended  for  would,  beyond  a  question,  deny  compen- 
sation for  death  by  negligence  in  almost  every  conceivable  ease. 
.  .  .  .  But  there  is  another  aspect  of  it  which  will  result  from 
the  principle  insisted  upon,  viz. :  that  the  test  of  the  right  to 
recover  being  ^  the  pecuniary  damages  clearly  proved  to  have  been 
suffered'  (act  of  the  4th  of  April,  1868),  it  will  follow  that  all 
those  who,  from  youth,  old  age,  or  other  circumstances,  are  non- 
producers,  may  become  the  victims  of  negligence  without  compen- 
sation to  survivors.  Nay,  more,  the  corollary  of  the  postulate 
would  prevent  compensation  where  the  survivors  are  actually  ben- 
efited by  the  death,  either  as  gainers  by  the  distribution  of  the 
property  of  the  deceased,  or  by  the  riddance  of  a  troublesome 
cliarge.  The  controversies  that  would  arise,  if  this  were  the  rule, 
would  be  repugnant  to  the  sensibilities  of  every  person." 

It  was  admitted  at  the  argument  that  the  answers  to  the  fifth 
and  sixth  points  of  the  plaintiffs,  relating  to  the  duties  of 
common  Ci>rrier8,  were  abstractly  accurate.  The  objection  made 
to  them  was  that  tliey  had  no  application  to  the  cause  on  trial. 
There  was  nothing  in  them  to  confuse  the  issue  or  mislead  the 
jury. 

In  the  eighth  point  of  the  defendants,  they  asked  for  instruc- 
tions that  if  the  jury  should  find  that  Morris  Kirk  lost  his  life 
while  lawfully  engaged  on  or  about  the  roads,  works,  depots,  or 
premises  of  the  company,  or  about  any  train  or  car  therein  or 
thereon,  although  he  was  not  an  employee  of  the  company,  the  plain- 
tiflEs  could  not  recover.  The  point  was  refused,  for  which  the  tenth 
error  was  assigned.  The  evidence  scarcely  tended  to  show  that  the 
death  occurred  under  any  of  the  conditions  stated  in  tlie  point.  It 
would  seem  that  everything  which  the  defendants  could  proj)erly 
ask  was  accorded.  In  answering  their  sixth  and  seventh  points, 
the  Court  charged  that  there  could  be  no  recovery  if  the  jury 
should  find  that  the  deceased  voluntarily  placed  himself  in  the 
position  of  danger  in  which  he  was  killed,  for  the  purpose  of  sav- 
mgproperty  or  protecting  it  from  injury. 

Tne  eleventh  assignment  of  error  was  not  pressed. 

Judgment  affirmed. 

Chief  Justice  Sharswood  and  Justice  Paxson  dissented,  upon  the 
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ground  that  there  was  not  snffident  evidence  of  negligence  to  snb- 
mit  to  the  jnry. 

See  Jetter  «.  N.  T.,  etc,  R.  R.  Co.,  2  Abb.  Ct.  of  App.,  Dec.  458;  8.  C,  % 
Keyes,  154;  Costello  v.  STiacase,  etc.,  R.  R.  Co.,  65  Barb.,  02;  Chicago,  etc., 
R.  R.  Co.  V,  Payne,  59  HL,  534;  S.  C,  11  Am.  Ry.  R,  157.  As  to  question  of 
negligence  for  jury,  see  Clark  «.  Boston,  etc,  R.  R.  Co.  Post ;  Johnson  «. 
Chicago,  etc.,  R.  R.  Co.  Post 


DeLAWABE,  liAGKAWANKA  &   WeSTEKN   RaILBOAD  Co. 

V. 

Napheys. 

(90  PeruuylfMnia  BeporU,  185.) 

1.  While  it  is  the  duty  of  a  railroad  company  to  provide  safe  and  convenient 

means  of  ingress  and  egress  to  and  from  the  cars,  it  is  equally  the  duty 
of  passengers  to  use  the  means  thus  provided  with  reasonable  circum- 
spection and  care. 

2.  The  general  rule  is,  that  one  who  alleges  negligence  as  the  basis  of  a  claim 

for  damages,  is  bound  to  prove  the  fact  alleged  and  the  extent  of  the 
injury,  if  more  than  nominal  damages  are  claimed ;  but  in  some  cases, 
slight  proof  only  is  required  to  justify  a  presumption  of  negligence. 

8.  If  a  passenger  seated  in  a  railroad  car  is  injured  by  a  collision,  or  by  a 
defect  in  any  part  of  the  machinery,  a  prima  facie  case  of  negligence  is 
established,  and  the  onus  (»f  disproving  it  is  ci^st  upon  the  company. 

4.  Whete  a  train  has  come  to  a  stop,  and  a  passenger,  on  stepping  from  the 
lowest  step  of  the  platform  of  the  cars  to  the  ground,  fractures  her  knee- 
cap, without  any  apparent  external  cause,  no  | 'resumption  of  negligence 
is  raised. 

April  2d,  1879.  Before  Sharswood,  C.  J.,  Mercur,  Gordon, 
Paxson,  Woodward,  Trunkey  and  Sterre-it,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Monroe  County  :  Of 
July  Tenn,  1878,  No.  149. 

Trespass  on  the  case  by  George  D.  Napheys  and  wife  against  the 
Delaware,  Lackawanna  &  Western  Railroad  Company,  to  recover 
damages  for  injuries  to  the  wife  of  plaintiff,  alleged  to  have  been 
caused  by  the  negligence  of  defendant.  The  facts  were  in  sub- 
stance as  follows :  Tiie  plaintiff  and  his  wife  were  passengers  on  a 
train  of  defendants.  The  train  was  destined  for  Stroudsburg, 
where  it  arrived  in  safety.  Mrs.  Napheys  was  assisted  by  her  hus- 
band to  alight  from  the  car.  On  stepping  down  from  the  lowest 
step  of  the  car  platform,  slie  advanced  her  left  foot  first  to  the 
ground,  leaning  ner  right  foot  upon  the  step,  and  while  in  that 
position,  without  any  apparent  cause,  her  right  knee-cap  snapped 
and  was  fractured.  There  was  no  slipping  or  stumbling,  or  any 
external  injury  by  a  blow  or  force  of  any  kind.  In  consequence 
of  the  injury  Mrs.  Napheys  was  confined  to  the  house  for  about  a 
year,  suftering  much  pain,  and  the  injured  limb  was  permanently 
weakened.    On  the  part  of  the  defendant  there  was  evidence  that 
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Erior  to  the  accident  Mrs.  Napheys  had  dislocated  the  knee-cap  of 
er  left  knee  while  walking  on  the  street ;  that  she  was  confined  to 
the  house  for  several  weeks  by  reason  of  the  injury ;  that  she  was 
lame  for  some  time  thereafter,  and  that  at  the  time  of  the  injury 
at  Strondsbnrg  she  was  still  wearing  an  elastic  knee-cap  over  the 
left  knee  under  tiie  advice  of  her  physician.  Much  testimony  was 
given  by  defendant  showing  that  the  height  of  the  lower  step  of 
the  platform  was  not  greater  than  that  of  the  platforms  of  the  cars 
in  use  by  the  principal  railroads  in  the  United  States,  and  not  so 
great  as  tliose  u^ed  on  several  roads.  The  evidence,  which  was  not 
contradicted,  showed  tliatthe  height  from  the  top  of  the  lower  step 
to  the  mil  was  sixteen  inches,  and  to  the  ground  where  Mrs. 
Napheys  alighted  not  more  than  twenty-one  inches,  and  probal)ly 
not  more  than  nineteen.  A  number  of  railroad  conductors  and 
ticket  agents  on  other  roads  were  examined,  who  testitied  that  a 
distance  of  twenty-one  inches  to  step  from  the  cars  was  a  perfectly 
safe  distance  for  travellers  to  descend  ;  that  elevated  platfonns, 
especially  platforms  between  tracks,  were  more  dangerous  than  no 
platforms  at  all,  and  were  being  removed  from  all  the  principal 
roads.  They  testitied  also  that  the  steps  ordinarily  in  use  varied 
from  nineteen  to  twenty-six  inches  to  tlie  ground,  and  that  although 
they  had  carried  and  delivered  many  millions  of  passengers,  they 
jiever  knew  of  a  sinorle  instance  in  which  the  f  ra(*ture  of  a  knee- 
pan  or  any  other  injury  occurred  by  stepping  from  the  cars  they 
were  running.  It  was  in  evidence  also  that  niJiny  thousands  of 
passengers  had  alighted  at  this  very  station  and  from  the  defend- 
ant's own  cars  witnout  a  single  accident  of  any  description  to  the 
passengers.  And  further,  that  after  this  occurrence  the  defendant 
adopted  a  new  style  of  platform,  called  the  Miller  platform,  which 
is  four  to  six  inches  higher  from  its  lowest  step  to  the  ground  than 
that  of  the  car  from  which  Mrs.  Nanheys  stepped,  and  that  this 
platform  was  still  in  use,  and  not  a  single  accident  had  ever  hap- 
pened to  SLuy  passenger  alighting  therefrom.  The  train  on  which 
the  plaintifte  rode  was  a  noi-thern  bound  train,  and  it  was  shown 
that  all  northern  bound  trains  passed  the  Strondsbnrg  station  on 
the  outer  track,  which  was  furthe^^t  from  the  depot,  and  that  ten 
thousand  persons  annually  alight  from  northern  bound  trains  at  the 

{)lace  where  Mrs.  Xapheys  alighted,  without  a  single  accident 
laving  occurred.  The  defendant  also  called  carriage-makers,  liv- 
ery-stable keepere,  and  others,  who  testified  that  the  height  of  the 
step  from  carriages,  omnibuses,  farm-wagons,  and  other  similar 
vehicles  was  from  eighteen  to  twenty-four  inches,  and  that  no  such 
accident  had  been  known  to  happen  to  any  person  descending 
therefrom. 

In  rebuttal,  the  plaintiff  gave  evidence  to  show  that  the  height, 
from  the  step  to  the  ground,  was  from  twenty-five  to  twenty-nine 
inches. 
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The  plaintiflf  presented  the  following  points,  to  which  are  ap- 
pended the  answers  of  the  Court : 

1.  The  defendant  was  not  only  bound  to  convey  Mrs.  Napheys 
safely  to  her  destination,  but  to  nimish  her  with  a  safe  and  conve- 
nient means  of  leaving  the  car,  if  human  foresight  and  prudence 
could  so  provide,  and  in  determining  what  is  a  safe  and  convenient 
mode  of  egress  the  criterion  is  not  what  is  the  custom  on  other 
roads,  nor  how  much  strain  other  people  have  sustained  in  various 
ways  without  injury,  but  what  did  the  safety  and  convenience  of 
Mrs.  Napheys  require. 

Ans.  "  The  first  clause  of  this  point  is  affirmed.  As  to  the 
second  clause,  while  the  custom  on  other  roads,  or  the  amount  of 
strain  other  people  have  sustained,  are  not  the  criterion  by  which 
to  determine  what  is  a  safe  and  convenient  mode  of  egress  in  this 
particular  case,  yet  such  custom  of  other  roads  is  evidence  for  the 
jury  to  consider  in  passing  upon  the  question  of  negligence  of  the 
defendant  in  the  case  trying.^'     (First  assignment  of  error.) 

2.  A  carrier  of  passengers  is  bound  to  the  utmost  degree  of  care 
and  prudence  in  providing  means  of  egress  from  its  cars.  Any  want 
of  such  care  ana  prudence  renders  the  company  liable  to  respond 
in  damages  for  an  injury  resulting  therefrom. 

Ans.  "  Affirmed."     (Second  assignment.) 

3.  That  the  defendants,  as  carriers,  are  bound  to  give  securo 
access  to,  and  egress  from,  their  passenger  cars,  so  that  a  passen- 
ger carefully  descending  from  the  cars  may  do  so  in  safety,  and  if 
the  jury  l>eueve  that  the  height  from  the  lower  step  of  the  car  to 
the  ground  was  so  great  that  Mrs.  Napheys,  in  attempting  to  de- 
scend with  reasonable  care,  fractured  her  knee-cap  in  consequence 
of  the  height  of  the  step,  the  defendant  is  liable  for  such  damages 
as  were  sustained  by  the  plaintiff  in  consequence  of  the  injury. 

Ans.  "  Affirmed."     (Third  assignment.) 

4.  The  proof  in  the  case  being  uncontradicted  that  Mrs.  Napheys, 
without  any  negligence  on  her  part,  received  an  injury  in  descend- 
ing from  the  cars  of  the  defendant,  it  raises  the  presumption  prima 
facie  that  the  defendant  was  guilty  of  negligence,  and  the  burden 
of  proof  is  upon  the  defendant  to  show  that  it  was  not  guilty  of 
negligence. 

Ans.  "  Negatived,  for  the  reason  that  I  cannot  say  that  the  evi- 
dence as  to  the  negligence  is  uncontradicted."    (Fourth  assignment.) 

5.  If  the  jury  believe  that  Mrs.  Napheys,  without  an^^  negli- 
gence on  her  part,  received  an  injury  in  descending  from  the  cars 
of  the  defendants,  the  defendants  w^ere,  prima  facie,  guilty  of  neg- 
ligence, and  the  burden  of  proof  is  upon  them  to  show  that  they 
were  not  guilty  of  negligence. 

Ans.  "Affirmed."     (Fifth  assignment. J 

Among  defendant's  points  was  the  following,  with  the  answer 
of  the  Court  thereto : 


-.  _  .  .a.* 
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6.  If  Mrs.  Napheys  was  subject  to  any  peculiar  condition  of  the 
bones  or  body,  which  rendered  her  more  liable  to  bony  fracture 
than  the  generality  of  persons,  the  defendant  was  under  no  obligsi- 
tion  to  construct  their  cars  or  platforius  with  reference  to  such 
abnormal  condition,  and  if  the  mjury  of  Mrs.  Napheys  was  j>ro- 
duced  in  consequence  of  that  condition,  the  defendant  is  not  re8])ou- 
sible  for  such  result,  and  in  that  event  there  can  be  no  recovery  in 
this  action. 

Ans.  *'  I  cannot  affirm  this  point.  While  I  can  assent  to  the 
first  part  of  the  proposition,  I  cannot  affinn  it  as  a  whole,  for  the 
reason  that  thou^n  the  facts  should  be  as  stated  in  the  iirst  clause, 
and  that  the  accident  would  not  have  happene<]  if  she  had  not  been 
in  such  condition  of  bones  or  body,  yet  tlie  liability  of  the  company 
depends  upon  the  question  of  negligence,  under  the  evidence  ana 
all  the  circumstances  of  the  case.       (Sixth  assignment.) 

In  the  general  charge  the  Court,  Drehek,  P.  J.,  inter  alia,  said : 
^^Baiiroads  for  carrying  passengers  are  not  constnicted  for  a  par- 
ticular class  or  size  of  pei*sons.  Large  and  small,  lean  and  fleshy 
persons,  those  of  large  and  those  of  small  muscles  and  different 
temperaments,  may  travel,  and  railroad  companies  in  constructing 
their  roads  and  moans  of  access  to  and  egress  from  their  cars  are 
presumed  to  know  that  all  such  persons  will  travel  on  their  road." 
(Eighth  assignment.) 

"  It  was  argued,  in  behalf  of  the  plaintiffs,  that  the  injury  to  Mrs. 
Napheys  occurred  in  consequence  of  the  step  to  the  platform  of  the 
car  being  tcK)  high  from  the  ground.  On  the  other  hand,  it  is 
alleged  by  the  de^ndant  that  the  step  was  no  higher  than  those  in 
use  by  many  other  railroads,  and  not  so  high  as  some  other  com- 

f>anie8  use,  and  that  the  accident  did  not  result  from  any  unusual 
leight  of  the  step.  The  evidence  upon  the  question  of  negligence 
of  the  company,  as  respects  the  height  of  the  step,  is  for  the  jury, 
and,  in  passing  upon  tnis  question,  you  are  to  take  into  considera- 
tion the  height  of  the  steps  in  use  by  other  railroad  cuiiipanies. 
The  question  is,  whether  the  accident  occurred  from  the  negli<,'ence 
of  the  company  alone.  If  it  did,  then  the  defendant  is  liable." 
(Eleventh  assignment.) 

"  In  the  case  of  Mrs.  Napheys,  that  is,  the  suit  in  which  she  and 
her  husband  are  joint  plaintiffs  for  her  U6e,  the  law  has  no  fixed 
rule  for  assessment  of  damages.  You  should  allow  her  such  reason- 
able damages  asunder  all  the  circumstances  you  may  think  she  is 
entitled  to,  for  the  pain  and  suffering  endured  by  her  in  conse- 
quence of  the  injury.^'  (Fourteenth  assignment) 

The  verdict  was  for  pkintiff  for  $2(J00.  The  defendant  took 
this  writ,  among  its  assignments  of  error  being  those  above  noted, 
and  that  the  Court  erred  in  not  making  an  adequate  presentation  to 
the  jury  of  the  facts  of  the  case,  and  in  not  explaining  to  them  the 
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meaning  of  negligence  and  contributory  negligence  as  applicable 
to,  the  circumstances  of  the  case. 

"William  Davis,  W.  H.  Jessup  and  Henry  Green,  for  plaintiflE  in 
error :  The  control  of  the  defendant  over  the  person  and  move- 
ments of  the  plaintiff  ceased  when  the  train  reached  its  destination, 
and  the  further  act  of  leaving  the  car  was  that  of  the  defendant 
alone.  The  height  of  steps  which  general  experience  demonstrates 
as  being  safe  and  secure  lor  persons  to  alight  from,  ought  to  be  the 
criterion  by  which  the  rule  of  duty  should  be  determined,  as  a  rail- 
road is  only  bound  to  give  a  reasonable  opportunity  to  alight  in 
safety.  Fairmount  &  Arch  Street  Railway  Co.  v.  Stutler,  4  P.  F. 
Smith,  375  ;  Johnson  v.  West  Chester  &  Philadelphia  Railroad  Co., 
20  Id.,  357  ;  Empire  Transportation  Co.  'y.  Wamsutta  Oil  Refining 
&  Mining  Co.,  13  id.,  14;  Meier  v,  Pennsylvania  Railroad  Co.,  14 
id..  225  ;  Pittsburg  &  Connellsville  Railroad  Co.  v.  McClurg,  6 
id.i  294. 

The  practical  meaning  of  the  instruction  of  the  Court  was,  that 
if  all  other  hum  m  beings  were  able  to  descend  from  the  steps  of 
our  car  without  fracturing  a  knee-cap,  nevertheless  if  Mrs.  Napheys 
was  so  constituted  that  she  could  not  do  so  without  that  consequence 
happening,  we  were  guilty  of  negligence.  In  other  words,  the  test 
of  our  lejjal  duty  is  the  ability,  or  disability  rather,  of  this  one 
person.  This  was  error.  Railroad  Co.  u.  McClurg,  supra;  Bogle 
V.  Winslow,  5  Phila.,  136  ;  Tennery  v.  Pippinger,  1  ia.,  543.  A 
railroad  company,  in  the  performance  of  its  duty,  is  not  to  be  held 
to  the  impracticable,  nor  to  results  out  of  an  ordinary  or  natural 
sequence.  Tuller  v.  Talbot,  23  III.,  357 ;  Pittsburg,  Cin.  &  St. 
Louis  Railroad  Co.  v.  Thompson,  56  id.,  138;  McGrew  v.  Stone, 
3  P.  F.  Smith,  441 ;  Ford  o.  London  &  Southwest  Railroad  Co., 
2  F.  &  F.,  730 ;  Le  Barron  v.  East  Boston  Ferry  Co.,  11  Allen,  312 ; 
Curtis  V.  Rochester  &  Syracuse  Railway,  18  N.  Y.,  534 ;  2  Red- 
iield  on  Railways,  430 :  Frankford  &  Bristol  Turnpike  Co.  v. 
Philadelphia  &  Trenton  Railroad  Co.,  4  P.  F.  Smith,  345.  We 
were  entitled  to  an  explicit  answer  to  our  point  in  regard  to  Mrs. 
Napheys'  physical  condition.  Noble  v.  McCIintock,  6  W.  &  S.,  58 ; 
Carpenter  y.  Mayer,  5  Watts,  483 ;  Tenbrooke  v,  Jahke,  27  P.  F. 
Smith,  392 ;  Hood  v.  Hood,  2  Grant,  229.  The  evidence  upon 
which  this  case  was  submitted  was  clearly  insufficient  and  ought 
therefore  to  be  rejected.  Altwell  v.  Wilcox,  8  Haines,  117;  Lower 
V,  Clement,  1  Casey,  63 ;  Silveus  v.  Porter,  24  P.  F.  Smith,  448 ; 
(]!aufiman  v.  Long,  1  Norris,  72 ;  Smith  v.  Bank,  98  Mass.,  605. 

E.  J.  Fox  and  S.  Holmes,  for  defendants  in  error :  The  ques- 
tion is  whether  there  was  negligence  in  the  construction  of  the 
platform.  A  railroad  company  is  bound  to  provide  Siife  and  con- 
venient places  of  ingress  and  egress  to  and  from  its  trains.  Penn- 
sylvania Knilroud  Co.  v.  iCebe,  9  Casey,  326  ;  Pennsylvania  Railroad 
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Ck).  V.  Aepell,  11  Harrifl,  149 ;  McDonald  v.  C.  &  N.  W.  Railroad 
Co.,  26  Iowa,  124 ;  Knight  u  P.  S.  &  P.  Railroad  Co.,  56  Maine, 
234 ;  Memphis  &  Charleston  Railroad  Co.  v,  Whitfield,  44  Miss., 
466 ;  Sherman  &  Redfield  on  Negligence,  sects.  275, 277 ;  Wharton 
on  Negligence,  sect.  77 ;  Hulbert  v.  New  York  Central  Railroad 
Co.,  40  N.  T.j  145.  The  burden  was  on  defendant  to  disprove 
negligence.  Sullivan  v.  Philadelphia  &  lieadin^  Railroad  Co.,  6 
Casey,  234.  A  sick  or  disabled  person  is  entitled  to  more  care 
than  one  in  good  health.  Sheridan  v.  Brooklyn  City  &  Newtown 
Railroad  Co.,  36  N.  Y.,39 ;  O'Mara  v.  Hudson  River  Railroad  Co., 
S8  N.  Y.,  445.  A  passenger  is  entitled  to  the  greatest  possible  care. 
The  New  World  v.  King,  16  Howard,  469 ;  Longinore  v.  Great 
Western  Railway  Co.,  19  C.  B.  (N.  S.),  183.  An  omission  to  charge 
upon  a  particular  point,  for  which  there  was  no  request,  cannot  be 
assigned  for  error.  Lily  v.  Paschal,  2  S.  &  R.,  394 ;  Poonnan  v. 
Smith,  id.,  464;  Kean  v.  McLaughlin,  id.,  469;  Carothers  v. 
Dunning,  3  id.,  373 ;  Fisher  v.  Larick,  7  id.,  99 ;  Morris  v.  Travis, 
id.,  220 ;  Rahn  v.  McElrath,  6  Watts,  151 ;  Dennis  v.  Alexander, 
3  Burr,  50;  Fisher  v.  Filbert,  6  id.,  61 ;  Klein  v.  Franklin  Insur- 
ance Co.,  1  Harris,  247 ;  Davis  v.  Bigler,  12  P.  F.  Smith,  242 ; 
Cooper  V.  Altimus,  id.,  486. 

A  railway  company  using  cars  the  steps  of  which  are  elevated 
much  above  the  ground,  is  undoubtedly  bound  to  provide  platforms 
upon  which  passengers  may  step,  and  which  ai'e  long  enougli  to 
accommodate  all  the  cars  of  an  ordinary  train,  so  that  a  passenger 
in  any  car  may  easily  reach  theplatform.  Shear.  &  Red.  on  Ne<r., 
sect.  277;  Foy  t;.L.B.  &  S.  C.  Railroad  Co.,  18  C.  B.  (N.  S.),  225. 
See  to  same  effect,  Nicholson  v.  Lancashire  &  Yorkshire  Railway 
Co.,  3  Hurls.  &  Colt.,  534;  Burgess  v.  Great  Western  Railway  Co., 
6  C.  B.  (N.  S.),  923 ;  Jefferson ville,  Madison  &  Ind.  Railroad  Co. 
V.  Rilev,  Adm'x,  39  Ind.,  569 ;  Knight  v.  P.  S.  &  P.  Railroad  Co., 
56  Maine,  234. 

Mr.  Justice  Stereett  delivered  the  opinion  of  the  Court,  May 
5th,  1879. 

The  claim  of  the  defendants  in  error  for  damages  in  this  case  is 
based  on  an  accident  of  rather  extraordinary  character.  The  train 
on  which  they  were  passengers  arrived  safely  at  its  destination  in 
daylight.  The  other  passengers  had  left  the  car,  and  Mr.  and 
Mrs.  Napheys  were  the  last  to  go  out.  He  alighted  firat  and 
assisted  her  down  the  steps  from  the  front  platform  of  the  car. 
While  her  right  foot  rested  on  the  lower  step,  and  just  as  her  left 
touched  the  ground,  her  right  patella  or  knee-cap  was  fractured, 
and  she  was  thus  suddenly  disabled.  The  fracture  was  transverse 
and  entirely  across  the  bone.  At  the  same  place  and  under 
similar  circumstances  thousands  of  passengers  had  before  alighted 
from  the  cars  in  safety,  and,  so  far  as  appears,  without  inconvenience ; 


68  DEL.,  LACK.  &  WESTERN  K.  B.  CO.  V.  NAPIIEYS. 

but  it  BO  happened  that  Mrs.  Napheys  unfortunately  met  with  the 
singular  accident  "vrhich  undoubtcdJy  caLused  her  a  great  deal  of 
inconvenience  and  suffering.  Wliether  the  injurv  resulted  wholly 
from  the  negligence  of  the  railroad  company,  without  any  fault  on 
her  part,  or  wlietlier  it  was  one  of  those  fortuitous  events,  against 
whicii  in  the  exercise  of  reasonable  and  proper  care  it  is  impossible 
to  guard,  and  for  which  neither  party  is  to  blame,  was  the  question 
to  be  determined  by  the  jury;  and  while  we  think  there  was 
sufficient  in  the  facts  and  circumstances  disclosed  by  the  testimony 
to  justify  their  submission  to  the  jury,  it  is  not  so  clear  that  they 
would  have  reached  the  conclusion  they  did  if  it  had  not  been  for 
the  instnictions  complained  of  in  the  fourth  and  fifth  assignments 
of  ^rror.  In  the  latter  the  jury  were  told  that  if  Mrs.  Napheye, 
without  any  negligence  on  her  part,  received  an  injury  in  descend- 
ing from  the  car,  tlie  company  was  prima  facie  guilty  of  negligence, 
and  the  burden  of  proof  was  on  defendant  to  show  that  it  waa 
not  guilty.  The  fourth  point  was  in  substance  the  same,  with  the 
exception  of  assuming,  as  an  uncontradicted  fact,  that  tliere  was 
no  negligence  on  her  part.  This  assumption  of  fact  the  learned 
judge  reiused  to  adopt,  but  in  other  respects  affirmed  the  proposi- 
tion in  its  full  length  and  breadth.  In  view  of  the  uncontradicted 
facts  in  the  case,  we  think  this  instruction  was  calculated  to  preju- 
dice the  defence.  The  general  rule  is  tlint  a  party  who  alleges  neg- 
ligence as  tlie  basis  of  a  claim  for  damages  is  bound  to  prove  tlie 
fact  alleged,  and  the  extent  of  the  injury,  if  more  than  nomini^l  dam- 
ages are  claimed  ;  but  in  some  cases  slight  proof  only  is  required  to 
justify  a  presumption  of  negligence.  The  mere  eircr.nistance 
attending  tne  injury  when  put  in  proof  may  be  enough  to  east  the 
burden  of  exculpation  on  the  defendant.  If  a  passenger  seated  in 
a  railroad  car  is  injured  in  a  collision,  or  by  the  overthrow  of  the 
car,  the  breaking  of  a  wheel,  axle,  or  other  part  of  the  machinery, 
he  is  not  required  to  do  more  in  the  iii*st  instance  than  to  prove 
the  fact  and  show  the  nature  and  extent  of  his  injury.  A  prima 
facie  case  of  negligence  is  thus  made  out,  and  the  onus  is  cast  upon 
the  carrier  to  disprove  negligence.  It  was  accordingly  said  in 
Sullivan  v.  The  riiiladelphia  ct  Reading  Railroad  Co.,  6  Casey, 
234,  when  a  railro:id  company  undertakes  the  transportation  of  a 
passenger  for  an  agreed  price,  "  the  contract  implies  that  they  are 
provided  with  a  safe  and  sufficient  railroad  to  the  point  indicated  ; 
that  their  cars  are  staunch  and  roadworthy  ;  that  means  have  been 
taken  beforehand  to  guard  against  every  apparent  danger  that  may 
beset  the  passenger,  and  that  the  servants  in  charge  are  tried,  sober 
and  competent  men.  AVhen  in  the  performance  of  this  contract  a 
passenger  is  injured,  without  fault  on  his  part,  the  law  raises  prima 
facie  a  presumption  of  negligence,  and  throws  on  the  company-  the 
onus  of  showing  that  it  did  not  exist."  It  is  reasonable  that  it 
should  be  so,  because  the  company  has  in  its  possession  and  under 
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its  control,  almost  exclusively,  the  mean's  of  knowing  what  occa- 
sioned the  injury  and  of  explaining  how  it  occurred,  while  as  a  gen- 
eral rale,  the  passenger  is  destitute  of  all  knowledge  that  would 
enable  him  to  present  the  facts,  and  fasten  negligence  on  the  com- 
pany, in  case  it  really  existed.  The  facts  of  the  present  case  are 
very  different.  The  cars  were  at  rest  on  the  track  ;  there  was  no 
jar  or  breaking  of  machinery ;  Mrs.  Napheys,  with  the  assistance 
of  her  husband,  was  descendmg  the  steps  from  the  platfonn  of  the 
car.  They  had  every  opportunity  of  seeing  and  knowing  where 
she  was  going,  and  controlling  her  movements.  If  the  lower  stop 
was  inconveniently  or  dangerously  high  for  her  in  the  condition  she 
was,  she  and  her  husband  had  as  good  an  opportunity  as  any  one 
else  of  knowing  the  fact.  If  they  had  even  a  suspicion  that  it 
was  in  the  least  degree  unsafe  for  her  to  take  the  last  step,  there 
was  no  urgent  necessity  for  her  to  do  so.  The  train  had  reached 
its  destination  and  there  was  no  occasion  for  haste  in  leaving  the 
car.  If  they  had  any  apprehension  of  danger,  or  even  inconven- 
ience in  descending  from  tiie  lower  step,  there  was  nothing  to  prompt 
them  to  incur  the  risk.  They  might  have  called  on  those  in  charge 
of  iJie  train  to  provide  a  better  and  more  convenient  means  of 
^ress,  if  they  deemed  it  nece^ary.  Taking  the  uncontradicted 
facts  of  the  case,  as  they  were  presented,  there  existed  no  reason  for 
relaxing  the  general  nile  that  he  who  alleges  negligence  as  the  basis 
of  a  claim  for  damages,  is  bound  to  prove  it  affirn.atively. 

The  circumstances  of  the  case  were  very  peculiar  and  demanded 
great  care  in  explaining  to  the  jury  the  i-elative  rights  and  duties 
of  the  parties.  While  on  the  one  hand  it  is  the  duty  of  the  com- 
pany to  provide  safe  and  reasonably  convenient  means  of  ingress 
and  egress  to  and  from  its  cars,  on  the  other  hand  it  is  equally  the 
duty  of  passengers  to  use  the  means  thus  provided,  with  reasonable 
circumspection  and  care. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Justices  Mebgub  and  Gordon  dissented. 

SuABSwooD,  C.  J.,  Paxson  and  Woodward,  JJ.,  concur  in  tlie 
judgment,  but  would  not  award  a  venire  de  novo,  as  they  think 
there  was  no  evidence  of  negligence  in  the  defendants. 

The  principle  upon  which  this  case  was  decided  seems  to  be  fully  borne 
out  by  the  authorities.  It  is  a  proposition  too  trite  to  require  citations  for 
its  support  that  in  an  action  against  a  railway  company  for  injuries  sustained 
by  a  passenger  the  plaintiff  must,  in  order  to  recover,  prove  negligence  on 
the  part  of  the  company  defendant.  This  rule,  however,  is  subject  to  some 
necessary  and  reasonable  modifications.  It  has  sometimes  been  said  that  the 
mere  fact  of  an  injury  being  suffered  by  a  passenger  is  sufficient  to  raise  a 
presumption  of  negligence  on  the  iH&rt  of  tne  defendant.  Laing  «.  Colder, 
8  Penn.  St.,  479;  Galena,  etc.,  R  R.  Co.  «.  Yarwood,  17  111.,  609;  Zemp  v. 
Wilmington,  etc.,  R.  R.  Co.,  9  Rich.  Law,  84. 

This,  however,  is  probably  too  broad  and  general  a  statement.  It  would  be 
more  aocorate  to  say  that  in  a  certain  class  of  cases  proof  of  the  accident  coupled 
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with  due  care  upon  the  part  of  the  plaintiff  has  been  held  to  constitute  prima 
facie  proof  of  negligence  on  the  part  of  the  defendants,  and  to  throw  upon  them 
the  onus  of  disproYing  such  negligence.  So  in  Brehm  v.  Gt.  Western  R.  R. 
Co.,  34  Barb.  256,  where  the  plaintiff  had  been  injured  by  reason  of  an  acci- 
dent occurring  in  consequence  of  the  sliding  away  of  part  of  dcfeudaiits' 
track,  and  proved  the  fact  of  the  accident  merely,  it  was  held  that  he  had 
showed  sufficient  to  raise  a  legal  presumption  of  negligence  on  the  part  of 
the  defendant  company.  So  where  the  plaintiff  was  injured  in  an  accident 
occasioned  by  a  cov^  straying  on  the  track.  Sulliran  v.  Reading  R.  R.  Co.,  80 
Penn.  St.,  2^.  But  it  would  have  been  clearly  competent  for  the  defend- 
ants in  these  cases  to  have  dis^;roved  the  imputed  negligence  in  the  first 
instance,  for  example,  by  showing  that  the  sliding  away  of  the  track  occurred 
through  vis  major  or  the  act  of  God,  or  in  the  second  by  showing  that  they 
had  used  the  best  means  to  keep  cattle  from  the  track.  The  same  principle 
applies  where  the  accident  occurs  through  the  trains  running  off  tne  track 
from  any  other  cause.  Edgerton  «.  Harlem  R.  R.  Co.,  89  N.Y.,  227;  Oarpue 
«.  L.  &  B.  R'y  Co.,  6  Q.  B.,  747;  Pekin  &  S.  R.  R.  Co.  «.  Reynolds,  88  111. 
418;  S.  C.  21  Am.  R.  R.  Repts.,  324;  or  by  reason  of  the  trains  being  behind 
time,  0.  B.  &  Q.  R.  R.  Co.  v.  George,  19  111.,  510;  or  by  the  cominff  off  of  a 
wheel,  Wnre  «.  Gray,  11  Pick,  106;  or  by  the  breaking  of  an  axle,  Meier  o. 
Penn.  R.  R  Co.,  64  Penn.  St.,  225;  P.  C.  &  St.  L.  R.  R  Co.  v.  Thompson, 
56  111.,  138;  or  by  the  breaking  of  abridge,  Kansas  Pacific  R.  R  Co.  d.  Mil- 
ler, 2  CoL,  442;  S.  C,  20  Am.  R.  R  Repts.,  245;  or  by  a  shock  while  coup- 
ling cnrs,  Indianapolis  &  St.  Louis  R.  R.  Co.  v.  Thompson,  98  U.  S.,  291 ; 
or  by  the  overtummg  of  a  coach,  Fairchild  v.  Stage  Co.,  18  Cal.,  299;  Boyce 
V,  California  Stage  Co.,  25  Cal.,  460;  Stokes  «.  Saltonstall,  18  Peters,  191; 
and  see  Wharton  on  Negligence,  §  661 ;  Angell  on  Carriers,  |  569. 

But  in  all  these  cases  the  true  cause  of  the  accident  and  the  solution  of  the 
question  whether  it  was  really  occasioned  by  defendants'  negligence  or  not  lay, 
it  will  be  observed,  almost  exclusively  on  the  defendants'  knowledge,  and  it  was 
therefore  but  fair  to  impute  a  negligence  to  him  which  he  had  every  fair  oppor- 
tunity to  disprove.  Besides,  it  has  justly  been  remarked  that  "  an  examina- 
tion of  these  cases  will  show  .  .  .  .that  in  all  of  them  the  nature  of  the  acci- 
dent was  such  or  the  attendant  circumstances  were  such  that  proof  of  the  acci- 
dent alone  raised  a  presumption  of  negligence,  and  that  the  same  evidence 
which  proved  the  injury  done  also  proved  the  defendants'  negligence,"  unless 
he  was  able  to  adduce  evidence  showing  that  he  had  not  been  culpable.  The 
inferences  there  were  natural  and  irresistible  that  the  axle  would  not  have 
broken  if  properly  manufactured,  the  track  not  been  carried  away  if  properly 
ballasted,  the  coach  not  been  overturned  if  properly  driven.  It  was  clearly 
for  the  defendant  to  show  that  the  axle  was  well  made,  the  track  well  bal- 
lasted, the  coach  carefully  driven.  In  the  present  case  neither  of  these  prin- 
ciples applied.  The  cause  of  the  accident  was  as  patent  to  defendant  as  to 
plaintiff,  nor  could  the  state  of  facts  be  said  ex  necessitate  to  evince  negligence 
on  defendant's  part  in  the  absence  of  any  explanation  or  excuse  by  him.  No 
presumption  at  all  therefore  arose.  Whether  the  defendant  had  been  negli- 
gent or  not  was  properly  left  to  the  jury.  The  authorities  bear  this  out.  In 
LeBarron  «.  East  Boston  Ferry  Co.,  11  Allen,  812,  the  plaintiff  showed  that 
his  injury  had  occurred  by  the  falling  of  his  wagon  from  the  ferry-boat  into 
the  river,  which  fall  he  alleged  to  have  been  occasioned  by  insufficient  guards 
upon  the  boat.  The  court  expressly  ruled  that  this  state  of  facts  by  no 
means  raised  a  presumption  of  negligence  on  defendant's  part,  and  left  it  to 
the  jury  to  t&y  whether  defendant  had  been  negligent  or  not. 

The  cases  cited  by  defendant  in  error  nrc  to  the  same  effect.  In  Nicholson 
D.  L.  &  Y.  R'y  Co.,  8  H.  &  C,  584,  the  plaintiff  was  injured  in  leaving  a  rail- 
way station  by  stumbling  in  the  dark  over  a  hamper.  There  was  no  question 
"^  as  to  a  presumption  of  negligence,  and  the  case  was  put  fairly  to  the 
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jury  as  to  -whether  there  was  neffligence  or  not  on  his  part.  To  the  same 
effect  are  Burgess  e.  Gt  West.  R.  R.  Co.,  6  C.  B.  (N.  B.),  028,  where  the 
plaintiff  fell  down  an  unguarded  ditch  while  going  to  a  railway  station  in  the 
dark,  aisd  Enight  d.  P.  8.  A  P.  R'y  Co.,  66  Me.,  284,  where  the  plaintiil  was 
injured  by  falling  into  a  hole  in  defendant's  wharf. 

The  case  of  Fay  e.  L.  B.  A  8.  C.  R'y  Co.,  18  C.  B.  (N.  8.),  225,  was  in  many 
respects  like  the  present  case.  The  plaintiff  was  a  lady  in  very  delicate 
health,  who  in  consequence  of  the  tram's  stopping  in  the  wrong  place  was 
requested  by  the  guard  to  descend  some  distance  From  the  railway  carriage 
to  the  ground.  She  did  so,  and  seriously  injured  her  spine  in  the  effort.  Srle 
C.  J.,  'Meft  it  to  the  jury  to  say  whether  the  accident  was  occasioned  by  the 
lady's  own  carelessness  or  by  the  negligence  of  the  company  in  not  providing 
convenient  means  for  descending  from  the  carrisge/' 

8ec  also  Shearman  &  liedfield  on  Negligence,  {  286,  and  Redfield  on  Bail- 
ways,  §  1760.     Bennett «.  Louisville,  etc.,  R.  R.  Co.,  Post. 


V. 

The  Chicago  &  Xorthwestern  Railway  Company. 

AprU  24— May  11,  1880. 

(49  Wite&ruin  Jieparts,  852.) 

(1-3)  New  Trial  :   When  grantahley  and  on  vsluit  terms. 

(4)  Fekcbs.    EvBDKKCiB.     Proof  of  pre9umptw6  notice  of  defects  in  fence. 

1.  The  mere  fact  that  there  was  some  evidence  in  plaintiff's  favor,  so  that 

the  Court  could  not  properly  order  a  compulsory  nonsuit  or  direct  a  ver- 
dict for  the  defendant,  does  not  show  that  there  was  any  abuse  of  dis- 
cretion in  granting  a  new  trial  after  a  verdict  in  plaintifTs  favor ;  and 
this,  where  defendant  had  offered  no  evidence. 

2.  Evidence  offered  for  the  party  in  whose  favor  the  verdict  is  rendered, 

though  improperly  rejected,  cannot  be  considered  in  determining  the 
propriety  of  granting  a  new  trial. 

8.  Where  the  verdict  docs  not  appear  to  be  perverse,  a  new  trial  should  be 
granted  only  upon  terms  that  the  moving  party  pay  the  taxable  costs  of 
the  former  trial. 

4.  In  an  action  for  injuries  alleged  to  have  resulted  from  the  defective  condi- 
tion of  the  defendant's  fence,  where  actual  notice  to  defendant  of  the 
defect  is  not  shown,  plaintiff  should  be  permitted  to  prove  the  existence 
of  the  defect  for  some  time  previous  to  the  accident,  m  order  to  charge 
defendant  with  notice. 

Appeal  from  the  Circuit  Court  for  Dodge  County. 

The  case  is  stated  in  the  opinion. 

Harlow  Pease,  for  the  plaintiff,  who  was  also  the  appellant. 

For  the  respondent  there  were  briefs  by  Wm.  F.  Vilas  and  Hall 
&  Skinner,  and  oral  argument  by  Mr.  Vilas  and  Mr.  Hall. 

Tayix^r,  J. — This  is  an  appeal  from  an  order  granting  a  new 
trial,  upon  motion  of  the  respondent,  founded  upon  the  minutes  of 
the  court.  The  only  point  made  by  the  appellant  is  that,  the  jndgo 
haying  upon  the  trial  refused  to  order  the  plaintiff  nonsuited  on 
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the  motion  of  the  respondent,  upon  the  evidence  offered  by  the 
plaintiff,  on  the  ground  that  there  was  some  evidence  given  on  his 
part  which  sustained  the  allegations  of  the  complaint,  the  case  was 
thereupon  submitted  to  the  jury  upon  tlie  plaintiff's  evidence,  the 
respondent  offering  none  on  its  part,  and  the  jury,  under  the  in- 
structions of  the  judge,  having  rendered  a  verdict  in  favor  of  the 
plaintiff,  it  was  error  to  grant  a  new  trial,  there  being  some  evi- 
dence in  the  case  tending  to  prove  the  plaintiff's  cause  of  action, 
and  which  it  was  proper,  tlie  Court  should  submit  to  the  jury.  In 
other  words,  if  the  Court  on  the  trial  refuses  to  nonsuit  tlie  plain- 
tiff, upon  the  ground  that  there  is  some  evidence  tending  to  prove 
the  plaintiff's  cause  of  action,  it  cannot  afterwards  set  aside  a  ver- 
dict for  the  plaintiff  and  grant  a  new  trial  because  in  the  opinion 
of  the  trial  judge  the  verdict  is  against  the  weight  of  evidence,  or 
the  evidence  is  m  his  opinion  too  slight  to  sustam  the  verdict. 

If,  upon  the  record  in  this  case,  we  should  infer  that  the  learned 
circuit  judge  set  aside  the  verdict  and  granted  a  new  trial  because 
he  thought  the  evidence  was  insufficient  to  sustain  it,  we  do  not 
see  how  we  could  reveree  his  decision  upon  that  ground.  It  does 
not  follow  by  any  means  that  because  there  is  some  evidence  in  the 
case  tending  to  prove  the  plaintiff's  cause  of  action,  and  a  verdict  is 
rendered  in  his  favor,  the  trial  judge  has  no  power  to  grant  a  new 
trial  because  he  is  dissatisfied  with  the  finding  of  the  jury  upon 
such  evidence.  The  establishment  of  such  a  rule  would  prevent  a 
new  trial  in  any  tase  upon  the  ground  that  the  verdict  was  against 
the  weight  of  evidence.  It  ciui  make  no  difference  with  the  rule 
that  all  the  evidence  in  the  case  was  offered  on  the  part  of  the 
plaintiff. 

If  the  plaintiff  gives  any  evidence  to  support  his  claim,  the  case 
must  be  submittea  to  the  jury,  although  in  the  opinion  of  the  trial 
judge  it  may  be  insutiicient  to  sustain  a  verdict,  or  the  decided 
weight  of  evidence  is  for  the  defendent.  In  such  case  this  Court 
has  repeatedly  said  that  it  is  the  duty  of  tlie  Court  to  submit  the 
questions  of  fact  to  the  jnry,  under  proper  instructions,  and  take 
their  verdict  thereon,  fieverjdt^e  v.  Welch,  7  Wis.,  4G5 ;  Johnston 
V,  Hamburger,  13  Wis.,  175;  Kuelin  ^.  Wilson,  id.,  104 ;  Dodge  v. 
McDonnell,  14  Wis.,  553 ;  Sutton  v.  Town  of  Wauwatosa,  29  Wis., 
21 ;  Mountain  v.  Fisher,  22  Wis.,  93 ;  Reynolds  v.  Graves,  3  Wis., 
416 ;  Douglass  v,  Garrett,  5  Wis.,  85  ;  Colby  i\  Town  of  Fmnklin, 
15  Wis.,  311 ;  Jarvis  v.  Hamilton,  19  Wis.,  187;  Ewen  v.  Railway 
Co.,  38  Wis.,  613. 

Many  other  cases  in  this  court  might  be  cited  showing  the  rule 
as  above  stated.  It  is  clear,  from  the  cases  above  cited,  that  upon 
the  question  of  nonsuit  the  Court  cannot  consider  upon  which  side 
the  evidence  preponderates,   but  must,  in  all  cases,  submit  that 

Question  to  the  jury  ;  and  it  would  necessarily  follow  that  if  the 
iourt  cannot  set  aside  a  verdict  in  favor  of  the  plaintiff  in  any  case 
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when  he  is  required  to  Babmit  the  question  of  evidence  to  the  jury, 
no  verdict  could  be  set  aside  as  against  the  weight  of  evidence ; 
and  yet  we  iind  the  rule  is  equally  well  established  that  the  trial 
court  uaay  set  aside  a  verdict  because  it  is  against  the  weight  of 
evidence,  as  that  it  may  not  grant  a  nonsuit  because  the  weight  of 
evidence  is  against  the  pkintiff.  In  Van  Yalkenburg  v,  Iloskins, 
7  Wis.,  49^1,  this  Court  aecided  that  it  would  ni>t  interfere  to  re- 
verse tlie  order  of  the  Circuit  Court  granting  a  new  trial  upon  the 
evidence,  unless  there  is  manifestly  a  gross  abuse  of  discretion. 
Justice  Gole,  in  delivering  the  opinion,  says : 

''  It  is  true,  the  question  before  the  jury  was  whether  the  sale  of 
the  goods  in  controversy  by  Solomon  &  Somlander  to  the  appellant 
was  fraudulent  and  void  as  to  their  creditors ;  and  this  question  of 
fact  it  was  the  peculiar  province  of  the  jury  to  determine. 

''  In  tlic  present  case  a  great  amount  of  testimony  was  introduced 
on  that  point,  from  which  the  jury  were  led  to  the  conclusion  that 
the  sale  was  valid.  The  Circuit  Court,  being  dissatisfied  witii  the 
result,  set  the  verdict  aside,  and  ordered  a  new  trial.  The  Circuit 
Courts  liave  an  undoubted  right  and  it  is  their  duty  to  gra.:it  new 
trials  where  the  verdict  of  the  jury  is  manifestly  against  Um  weight 
of  testifnony  and  the  clear  justice  of  the  case.  In  pjissing  upon 
applications  for  new  trials  the  law  requires  the  Circuit  Court  to  ex- 
ercise an  enlightened  judgment  and  sound  legal  discretion.  When 
this  is  done,  this  Court  will  not  interfere,  as  we  have  repeatedly 
decided." 

In  the  case  of  Lew^ellen  v.  Williams,  14  Wis.,  687,  693,  the  late 
Gliief  Justice  Dixon,  upon  the  question  of  appeals  from  orders 
granting  or  refusing  new  trials,  says :  "  The  exercise  of  a  sound 
discretion  in  such  matters  often  depends  upon  a  variety  of  facts 
and  circumstances  which  cannot  be  described  on  paper  and  brought 
before  the  appellate  tribunal  with  their  original  force  and  influence, 
and  which  no  one  but  the  judge  before  whom  the  Ciise  was  tried 
can  fully  and  properly  estimate.  Many  of  these  facts  and  circum- 
stances are  absolutely  incapable  of  such  delineation ;  and  to  say 
that  the  discretion  depending  upon  them  shall  be  transferred  to 
another  court,  there  to  be  exercised  without  the  means  of  funning 
a  correct  judgment,  seems  impossible."  This  rule  has  been  rej)eat- 
edlv  affirmed  by  this  Court.  Smith  v.  Wallace,  25  Wis.,  55 ;  Viliis 
t?.  Mason,  id.,  310;  Janssen  v.  Lammers,  20  Wis.,  88;  Pound  y. 
Iloan,  45  Wis.,  129:  Smith  v.  Lander,  48  Wis.,  587;  Meusel  v. 
Semple,  id.,  86. 

In  the  case  of  Lavarenz  v.  Railway  Co.,  lately  decided  by  the 
Supreme  Court  of  Iowa,  an  order  granting  a  new  trial  upon  the 
evidence  was  sustained,  when  the  verdict  w^as  for  the  plaintiff,  and 
the  trial  judge  had  refused  both  to  grant  a  nonsuit  and  also  to 
direct  a  verdict  for  the  defendant.  5  N.  W.  Rep.,  156.  It  is  also 
said  in  that  case,  that  where  a  new  trial  is  granted  a  stronger  case 
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should  be  made  to  authorize  a  reversal  than  if  a  new  trial  had  been 
refused.  Burlington  Gas  Light  Co.  v.  Green,  Thomas  &  Co.,  21 
Iowa,  335,  and  cases  cited  in  tne  opinion. 

From  an  examination  of  the  record  in  this  case,  we  cannot  say 
that  the  evidence  on  the  part  of  the  plaintiff  which  was  admitted 
by  the  circuit  judge,  so  clearly  established  the  negh'gence  of  the 
defendant  in  not  maintaining  its  fence  along  its  railroad,  as  to 
justify  this  Conrt  in  liolding  tliat  the  trial  judge  abused  his  discre- 
tion in  granting  a  new  trial  upon  the  insufliciency  of  that  evidence. 
If  the  plaintiff  had  been  permitted  to  introduce  the  evidence 
which  he  offered,  it  might  have  clearly  appeared  that  the  defendant 
was  negligent,  and  that  the  fence  where  the  horses  and  cattle  of 
the  plamtiff  escaped  was,  in  fact,  out  of  repair,  and  had  remained 
so  for  such  length  of  time  as  to  render  it  chargeable  with  notice,  or 
actual  notice  might  have  been  proved ;  but  evidence  offered  and 
rejected,  whether  properly  or  improperly,  cannot  be  treated  as  evi- 
dence in  the  recora  in  favor  of  the  plaintiff,  and  used  for  the  pur- 
pose of  sustaining  the  verdict.  Evidence  offered  by  the  party  in 
whose  favor  a  verdict  is  found,,  and  rejected  by  the  Court,  cannot 
be  considered  as  proofs  in  the  case  to  sustain  the  verdict.  Musgat 
t\  Pumpelly,  46  Wis.,  660.  The  error  of  the  Court  in  rejecting 
proper  evidence  offered  by  the  plaintiff  to  sustain  his  action  does 
not  cure  the  error  of  the  jury  in  finding  a  verdict  upon  insufficient 
evidence. 

As  it  appears  to  this  Court  upon  the  record,  we  think  the  learned 
circuit  judge  erred  in  confining  the  plaintiff  to  proof  of  the  condi- 
tion of  the  fence  at  the  time  the  accident  happened,  or  immediately 
previous  thereto.  It  seems  to  us  that  it  was  competent  for  the 
plaintiff  to  show  the  condition  of  the  fence  not  only  about  the  time 
the  accident  occurred,  but  for  some  considerable  time  previous 
thereto.  This  must  necessarily  be  so,  if  the  plaintiff  seeks  to  charge 
the  defendant  with  negligence  in  not  keeping  the  fence  in  repair, 
without  showing  any  actual  notice  to  the  defendant  that  the  same 
was  out  of  repair.  In  the  absence  of  actual  notice  to  its  proper 
agents  that  the  fence  was  out  of  repair,  the  plaintiff  would  be 
bound  to  show  that  it  had  remained  out  of  i-epair  for  such  a  length 
of  time  previous  to  the  accident  as  to  render  the  company  charge- 
able witn  implied  notice,  under  the  nile  laid  down  in  ferown  v. 
Railway  Co.,  21  Wis.,  39. 

Independent  of  the  right  of  the  trial  Court  to  grant  a  new  trial 
on  the  ground  that  the  evidence  was,  in  his  opinion,  insuflicient  to 
sustain  the  verdict,  there  is  nothing  in  the  record  which  shows 
upon  what  grounds  the  new  trial  was  gmnted ;  and,  from  an  ex- 
amination of  the  instructions  of  the  Court  to  the  jury,  it  is  quite 
probable  the  learned  circuit  judge  became  satisfied  that  they  were 
misled  by  such  instructions,  to  the  prejudice  of  the  defendant,  and 
that  the  verdict  was  set  aside  upon  that  ground. 
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We  cannot  eaj  that  there  was  any  abuae  of  discretion  on  the  part 
of  the  trial  jn^^  in  setting  aside  the  verdict  and  granting  a  new 
trial ;  but  we  think  the  learned  jndge  erred  in  grantine  the  new 
trial  without  imposing  anj  terms  upon  the  defendant.  Under  the 
evidence  and  instmctions  given,  it  cannot  be  said  that  the  verdict 
was  perverse ;  and  a  new  trial  snonld  have  been  granted  only  upon 
the  terms  that  the  defendant  pay  the  taxable  costs  of  the  former 
trial.*  See  Pound  v.  Roan,  45  Wis.,  129,  and  cases  cited  in  the 
opinion,  and  Smith  v.  Lander,  48  Wis.,  587. 

By  the  Coubt. — The  order  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  with  directions  to  that  court  to  order  a  new 
trial  on  the  terms  that  the  defendant  pay  the  taxable  costs  of  the 
former  trial.  ^ 

See  Donkirk  &  Allegheny  Valley  R  R.  Co.  •.  Mead,  note,  Poet. 


Haktwig,  Administratrix,  ' 

V. 

The  Chioaoo  &  Northwestebn  Railway  Company. 

April  24- May  11,  1890. 
(49  Witeandn  Reports,  858.) 

Racjroads:  Neoliobncb:  Evidbkcb.  (1,  2)  Proof  ofnegligeMiB  in  stopping 
train  for  passentjers  at  improper  point.  (4.  5)  ContribulOTy  negligence.  (6) 
Degree  of  proof  required  in  actions /or  negligence. 

Yerdict.     (3)  Presumptions /rom  general  verdict. 

1.  About  half-past  nine  o'clock  on  a  dark,  rainy,  and  snowy  night,  plaintiit 
went  to  defendant's  depot  at  a  yillaee,  for  the  purpose  of  taking  the 
caboose  car  at  the  rear  end  of  defendnnt's  freight  train,  for  his  place  of 
residence!  The  train  stopped  with  the  caboose  car  several  rods  north  of 
the  depot  platform,  and  two  car-lengths  north  of  a  cattle-guard,  which 
was  constructed  across  both  tracks  of  the  road  and  between  them,  and 
was  partly  uncovered.  Plaintiff  ai^ked  the  night-watchman  whether  he 
would  have  to  walk  that  Car  back  to  get  on  the  caboose,  and  was 
answered  affirmatively;  and  while  on  his  way  to  the  caboose  met  the 
conductor  with  a  lantern  accompanying  lady  passengers  from  the  caboose; 
nothing  was  said  to  him  by  the  conductor;  and  before  plaintiff  reached 
the  caboose,  ho  fell  into  the  open  cattle-guard,  imd  was  injured.  He  had 
been  in  the  habit  of  taking  this  train  with  the  ca'rK>o9e  stHnding  north  of 
^Jie  platform,  but  had  never  taken  it  with  the  caboosi*  standing  north  of 
the  cattle-guard ;  and  he  had  never  noticed  the  situation  and  condition 
of  the  cattle-guard,  nor  did  he  know  before  the  accident  th:it  the  ca- 
boose stood  north  of  it.  Held,  that  these  facts  warranted  the  jury  in 
finding  that  defendant  was  guilty  of  negligence,  and  plaintiff  free  from 
contributory  negligence. 

3.  The  question  whether  the  cattle-guard  was  properly  situated  and  con- 
structed is  immaterial  in  such  a  case,  defendant  being  chargeable  with 
negligence  on  the  facts  stated,  independently  of  that  question. 

8.  In  an  action  for  injuries  from  negligence,  where  proper  instructions  have 
been  given,  and  there  is  a  general  verdict  for  the  plaintiff,  the  jury  most 
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be  presumed  to  have  passed  upon  both  the  question  of  defendant's  neg- 
ligence and  that  of  plaintifTs  contributory  negligence. 

4.  There  was*  no  error  in  refusing  to  charge  that  plaintiff,  if  informed  that 

the  train  would  not  be  hauled  up  to  the  platform  to  allow  him  to  get  on, 
'^had  no  rieht  to  take  another  way  of  gettiug  on,  and  put  himself  in 
peril,"  and  that  if  he  did  so  and  was  hurt,  he  could  not  recover. 

5.  The  Court  gave  the  above  instruction  modified  by  adding,  '*  if  you  find 

that  he  put  himself  in  such  peril."  HMy  that  this  must  be  understood 
as  meaning  **  if  you  find  that  he  knowingly  put  himself  in  such  peril;" 
and  in  this  there  was  no  error  against  defendant. 

6.  In  a  civil  action,  the  evidence  is  not  required  to  be  such  as  establishes 

beyond  a  doubt  the  facts  relied  upon  for  a  recovery. 

Appeal  from  the  County  Court  of  Dodge  County. 

This  action  was  brought  by  Emil  Hartwig,  for  injuries  to  his 
person  alleged  to  have  been  caused  by  defendant's  negligence. 
Afer  the  death  of  said  Emil,  the  administratrix  of  his  estate,  Maiy 
Hartwig,  was  substituted  as  plaintiff.  The  complaint  alleges  that 
on  the  30th  of  March,  1878,  and  for  a  long  time  prior  thereto, 
there  was  a  large,  deep,  uncovered  excavation,  with  perpendicular 
walls  of  stone,  extending  across  the  road-bed  and  imder  the  main 
and  side  tracks  of  said  railway,  on  the  defendant's  depot  grounds, 
in  the  village  of  Juneau;  that  defendant  had  constructed  said 
excavation  more  than  two  years  before,  and  hjid  from  that  time  to 
the  present  negligently  and  wrongfully  maintained  the  same, 
without  any  covering,  barrier,  protection  or  warning  to  prevent 
persons  from  falling  into  it ;  tliat  on  the  evening  of  said  30th  of 
March,  Emil  Hartwig  was  lawfully  walking  upon  said  road-bed,  be- 
tween the  main  and  side  tracks,  on  said  depot  grounds,  going  ironi 
defendant's  depot  to  the  rear  end  of  a  train  of  care,  standing  upon 
said  main  track  on  said  grounds,  for  the  purpose  of  taking  passage 
upon  said  train  from  the  village  of  Juneau  to  the  city  of  Water- 
town  ;  that  while  so  doing,  and  without  any  fault  on  his  part,  he 
fell  into  said  excavation  and  received  certain  described  injuries,  by 
reason  of  which  he  was  subjected  to  certain  specified  damages ;  that 
said  train  was  one  upon  which  passengere  were  usually  received 
and  earned  by  defendant ;  tliat  at  the  time  mentioned  defendant 
had  the  control  and  management  of  said  depot  grounds,  depot, 
road-bed,  railway  tracks  and  train ;  and  that  by  reason  of  the 
negligence  and  wrongful  acts  of  the  defendant  in  constructing  and 
maintaining  said  excavation  without  any  covering  and  in  an  unsafe 
condition,  as  above  set  forth,  said  Emil  Hartwig  received  the  in- 
juries mentioned,  to  his  damage,  etc. 

The  answer  was,  in  substance,  that  the  excavation  referred  to 
was  a  cattle-guard,  constructed  and  maintained  at  the  proper  placo 
and  in  a  proper  manner,  and  that  any  injury  sustained  by  Emil 
Hai*twig  at  the  time  and  place  specified  was  caused  by  liis  owa 
negligence. 

After  plaintiff's  evidence  was  in,  a  motion  for  a  nonsuit  was 
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denied ;  and  defendant  introduced  evidence  to  show  tliat  the  cattle- 
guard  in  question  was  on  the  north  side  of  a  highway  running 
east  and  west,  and  was  similar  in  size  and  mode  of  construction  to 
the  cattle-guards  in  ordinary  use  on  railroads  in  this  country ;  and 
that  guards  so  constructed  are  less  dangerous  than  those  which 
have  triangnLr  rails  over  the  top.  A  witness  for  plaintiff  then 
testified  that  he  had  had  some  experieace  in  building  cattle-guards 
on  railroads,  and  that  in  his  opmion  the  safest  way  was  to  cover 
them  with  three-cornered  pieces  of  timber. 

The  other  facts  establisned  by  the  evidence,  as  understood  by 
this  Coui't,  are  sufficiently  stated  in  the  opinion. 

The  Court,  bv  its  instructions,  submitted  to  the  jury  the  ques- 
tions, whether  tne  excavation  into  which  Emil  Ilartwig  had  fallen 
was  a  cattle-guard ;  whether,  if  so,  the  defendant  was  guilty  of  any 
negligence  in  locating  it  where  it  was  or  in  the  mooe  of  its  con- 
struction and  maintenance;  and  whether  Emil  Ilartwig  was  guilty 
of  any  contributory  negligence  in  leaving  the  depot  and  taking  the 
train  as  he  did.  The  Court  also  said  :  ^'  If  you  find  tliat  the  rail- 
way company  has  been  guilty  of  no  negligence  in  the  construction 
and  maintenance  of  the  cattle-guard,  and  in  keeping  the  SJime  in 
the  manner  they  do,  then  you  will  find  for  the  defendant.  But  if 
you  find  that  the  company  is  guilty  of  negligence  in  building,  con- 
sti-ucting,  and  maintaining  the  cattle-guard  in  the  manner  it  has 
done,  and  that  by  reason  or  such  negligence  the  plaintiff  received  an 
injury,  then  vou  will  find  for  the  plaintiff,  provided  you  find  that  he 
was  guilty  oi  no  negligence  himself  in  leaving  the  depot  on  a  dark 
and  stonny  night  and  walking  down  the  track  to  the  caboose  to 
take  the  train.  You  must  not  only  find  that  defendant  is  guilty 
of  negligence,  in  order  to  find  for  the  plaintiff,  but  you  must  find 
.  .  .  that  plaintiff  did  not  contribute  to  the  negligence  himself." 
"So  if  you  find  that  the  railroad  company  is  guilty  of  negligence 
as  stated  before,  and  that  Mr.  Hartwig  was  guilty  of  negligence  in 
leaving  the  depot  and  taking  the  train,  then  you  will  find  for  the 
defendant.  If  you  find  that  the  company  is  gniltv  of  negligence 
in  making  and  maintaining  said  cattle-guard,  and  that  plaintiff  was 
not  guilty  of  negligence  on  his  part,  and  that  by  means  of  the 
negligence  of  the  companj^  plaintiff  received  the  injury,  then  you 
will  find  for  the  plaintiff."  "  The  question  of  fact  is  for  you  to 
determine  :   On  the  facts  in  this  case,  is  defendant  guilty  of  negli- 

fence  in  making  the  cattle-guard  and  leaving  it  in  the  shape  it  is  ? 
f  it  is  not,  then  you  find  for  defendant.  If  defendant  is  guilty  of 
such  negligence,  and  Hartwig  was  guilty  of  no  negligence,  then 
you  find  for  the  plaintiff." 

The  following  instructions  asked  on  defendant's  behaif  were 
refused :  1.  '*  The  evidence  is  not  contradicted  that  the  construction 
and  condition  of  the  cattle-guard  were  in  accordance  with  the  con- 
struction and  condition  of  cattle-guards  in  general  use  in  the 
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country ;  and  the  question  of  its  proper  constmction  and  condition 
is  withdrawn  from  the  jury.'*  2.  "If  plaintiff  was  informed,  on 
the  night  in  question,  that  the  train  would  not  be  hauled  up  to  the 
depot  platform  to  allow  him  to  get  on  the  train,  he  had  no  right  to 
take  another  way  to  get  on  the  cars,  and  put  himself  in  peril ;  and 
if  he  did,  and  was  hurt,  he  cannot  hold  the  company  liable  for  such 
injuries."  3.  "  If  the  testimony  leaves  the  question  of  plaintiff's 
negligence  or  that  of  the  de^ndant  doubtral,  plaintiff  cannot 
recover."  The  Court,  however,  gave  the  second  of  these  instruc- 
tions modified  bv  adding,  "  if  you  find  he  put  himself  in  such 
peril."  It  also  charged  tne  jury  as  follows :  "The  statute  of  "Wis- 
consin requires  defendant  to  construct  and  maintain  cattle-guards 
at  all  highway  crossings,  and  connect  its  fences  therewith  to  pre- 
vent cattle  and  other  animals  from  going  on  its  railroad ;  and 
if  the  cattle-guard  in  question  was  built  so  as  to  prevent  cattle 
and  other  animals  from  going  on  defendant's  railway  from 
the  highway,  and  in  a  manner  in  general  use,  and  in  good  con- 
dition of  its  kind,  then  plaintiff  cannot  I'ecover  on  the  claim  in 
his  complaint  that  the  cattle-guard  was  improper  and  left  negli- 
gently by  the  defendant.  The  statute  does  not  prescribe  the  kind 
of  cattle-guards  that  the  railroad  shall  construct  and  use,  excepting 
only  that  they  shall  be  such  as,  with  the  fence  connected  with 
them,  shall  prevent  cattle,  etc.,  from  going  on  the  track.  The 
company  may  use  any  kind  of  cattle-guards  that  will  accomplish 
that  purpose,  if  they  are  such  as  are  in  ordinary  use  by  railroads." 
There  was  a  verdict  for  the  plaintiff  for  $100  damages ;  a  new  trial 
was  refused ;  and  defendant  appealed  from  a  judgment  on  the  verdict. 

F.  J.  Lamb,  for  the  appellant. 

Harlow  Pease,  for  the  respondent. 

Orton,  J. — This  case  was  presented  to  the  court,  by  the  learned 
counsel  on  both  sides,  mainly  on  the  question  of  the  negligence  of 
the  company  in  the  location,  construction,  and  condition  of  its 
cattle-guard  at  the  place  of  the  accident.  We  think  that  this 
question  was  quite  immaterial  and  of  no  consemience,  in  view  of 
tne  evidence  and  instructions  applicable  to  another  and  vastly  the 
more  important  question,  of  the  negligence  of  the  company  in 
stopping  the  train  with  the  passenger  car  north  of  and  beyona  the 
cattle-guard  so  constructed  and  situated,  whether  properly  so  or 
not.  it  may  be  conceded  that  the  cattle-guard  was  properly  con- 
structed and  situated,  and  kept  in  proper  condition,  and  yet,  if  it 
be  clearly  proved  that  the  company  was  negligent  in  stopping  the 
passenger  car  beyond  the  cattle-guard  under  the  circumstances  and 
at  the  time,  and  that  the  plaintin  was  not  negligent  in  attempting 
to  go  aboard  of  the  car  where  it  was  stopped  and  in  passing  over 
the  cattle-guard,  and  the  jury  can  be  presumed  to  have  passed  upon 
the  question,  the  verdict  ought  not  to  be  disturbed.     The  undis- 


r 


HARTWIO  V.  CHICAGO  A  KOBTHWSSTSBK  B.   B.  CO.       09 

pnted  evidence  in  this  respect,  and  relating  to  this  question,  proves 
a  case  in  principle  like  several  cases  whicn  have  t^n  decided  bjr 
this  conrt,  and  m  which  the  verdict  has  been  sustained. 

The  instruction  applicable  to  this  question,  asked  by  the  defend- 
ant's counsel,  was :  '^  If  the  plaintiff  was  informed  on  the  night  in 
question  that  the  train  woula  not  be  hauled  up  to  the  depot  plat- 
form to  allow  him  to  get  on  the  train,  he  had  no  right  to  take 
another  way  of  getting  on  the  car^,  and  put  himself  in  peril ;  and 
if  he  did,  and  was  hurt,  he  cannot  hold  tlie  company  legally  liable 
for  such  injuries."  This  instruction,  in  this  forai,  was  refused,  but 
the  Court  gave  it  with  the  addition  of  these  words :  '*  if  you  tind  he 
put  himself  in  such  peril."  These  additional  words  were,  no 
doubt,  intended  by  the  Court  as  a  qualification  of  the  instruction, 
and  to  mean,  "  if  you  tind  he  knowingly  put  himself  in  such  peril," 
or  if  he  knew  or  had  reason  to  appi-ehend  the  peril  and  danger. 
If  it  does  not  mean  this,  it  can  mean  nothing  but  a  repetition  of 
the  instruction  already  refused,  and  this  ought  not  to  be  presumed 
against  the  consistency  of  the  court,  and  when  the  instruction 
asked,  without  such  qualification,  was  clearly  erroneous.  The  fol- 
lowing general  instruction  was  given  :  ^'  1l  on  must  not  only  find 
that  the  defendant  is  gnilty  of  negligence,  in  order  to  find  for  the 
plaintiff,  but  you  must  find  that  the  plaintiff  did  not  contribute  to 
the  negligence  himself." 

By  this  instruction  the  jury  was  left  to  find  the  negligence  of 
the  company  from  any  proper  evidence.  It  was  in  evidence  that 
on  the  night  in  question,  about  half-past  9  o'clock,  when  it  was 
very  stormy,  dark,  raining  and  snowing,  the  plaintiff  went  to  the 
depot  at  the  village  of  Juneau,  for  the  purpoKa  of  taking  the 
c:i boose  car  at  the  rear  end  of  the  company  s  freight  train  for 
Watertown,  his  residence.  The  train  stopped  further  north  than 
usual,  with  the  caboose  car  two  car-lengths  north  of  the  cattle- 
guard,  and  several  roads  north  of  the  depot  platform,  and  the 
cattle-guard  was  constructed  across  and  over  both  tracks  of  the 
road,  and  between  the  same,  and  partly  uncovei-ed.  The  phiintiff 
a8ke<l  the  night-watchman,  *vho  was  at  the  depot,  whether  he  had 
to  walk  that  far  back  to  get  on  the  caboose,  and  the  watchman 
replied,  "  I  guess  you  have,"  and  expressed  the  opinion  that  the 
train  would  not  be  hauled  up  and  stopped  at  the  platform  for 
passengers  to  get  aboard.  The  plaintiii  then  started  towards  the 
caboose,  and  on  his  way  met  the  conductor  with  a  lantern  accom- 
panying two  lady  passengers,  who  Iiad  just  left  the  caboose  where 
It  stood ;  and  nothing  was  said  to  him  by  the  conductor,  and  he 
passed  on  ;  and  liefore  he  reached  the  caboose,  he  suddenly  and 
unexpectedly  walked  and  fell  into  the  open  cattle-guard  between 
the  tracks,  which  was  of  considerable  depth,  and  was  injured.  He 
was  put  on  the  caboose,  without  hauling  up  to  the  platform,  and 
'  to  Watertown. 
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The  plaintiff  had  been  in  the  habit  of  taking  this  same  train 
with  the  caboose  some  distance  north  of  the  platform,  bnt  had 
never  taken  it  standing  where  he  did  on  this  night,  north  of  the 
cattle-guard  ;  and  it  had  not  been  stopped  at  this  point  except  for 
about  ten  days  before ;  and  the  plaintiff  had  never  noticea  and 
liad  no  knowledge  of  the  situation  and  condition  of  the  cattle- 
guard,  and  did  not  know  on  this  occasion  that  the  caboose  had  been 
stopped  north  of  it.  These  facts  present  a  much  stronger  case 
against  the  company  than  many  cases  decided  by  this  court,  in 
wnicli  the  verdict  was  not  disturbed. 

In  Delamatyr  et  al.  v.  The  Milwaukee  &  P.  du  Ch.  Railroad 
Co.,  24  "Wis.,  578,  Mr.  Justice  Cole  uses  the  following  language, 
applicable  to  this  case :  "  Of  course  it  was  the  duty  of  the  company 
to  afford  pas8engei*s  reasonable  facilities  for  alighting  from  the 
cars,  both  by  a  reasonably  safe  platform,  and  by  stopping  the  train 
in  such  a  manner  that  they  may  avail  themselves  of  it  without 
unnecessary  exposure."  In  that  case  the  plaintiff  was  told  by  the 
brakeman,  after  tlie  train  had  stopped  in  an  improper  place,  to  get 
off  where,  in  attempting  to  do  so,  she  was  injured. 

In  Davis  v.  The  C.  &  N.  W  Railway  Co.,  18  Wis.,  175,  the  cars 
were  not  stopped  at  Watertown  depot  sufficiently  long  for  the 
plaintiff  to  get  off  safely ;  and  when  attempting  to  do  so  he  was 
injured ;  and  the  defendant  was  held  negligent,  and  the  plaintiff 
not. 

In  Curtis  et  ux.  v.  The  Detroit  &  Milwaukee  Railroad  Co.,  27 
Wis.,  158,  the  plaintiff  attempted  to  get  on  the  sleeping-car  in  the 
night,  where  it  had  temporarily  stopped,  before  reaching  the  plat- 
fo  m,  in  such  a  manner  as  to  lead  passengers  to  suppose  it  would 
noc  ngain  be  stopped  and  in  the  proper  place,  and  was  injured  in 
the  attempt  by  the  sudden  starting  oi  the  train.  The  plaintiff  was 
held  not  guilty  of  want  of  ordinary  care,  and  the  company  was 
held  liable  through  negligence. 

In  a  late  case  of  Quaife  et  ux.  v.  The  C.  &  N.  W.  Railwav  Co., 
48  Wis.,  513,  the  plaintiff  attempted  to  get  aboard  of  tlie  ladies' 
car,  which  had  been  stopped  before  it  had  reached  the  platform, 
and  walked  off  tlie  platform  in  the  dark,  and  was  injured.  In- 
structions in  respect  to  the  duty  of  the  company  to  haul  up  to  the 
platform,  or  to  nave  lights,  and  to  furnish  other  means  to  protect 
passengers,  and  to  take  proper  precautions  against  accidents,  in 
such  a  place,  were  spoken  of  approvingly  by  Mr.  Justice  Taylor 
in  his  opinion  ;  and  tliere  was  scarcely  a  question  of  the  plaintiff's 
right  to  recover  upon  the  facts,  raised  in  this  court,  by  exception 
to  such  instructions  or  otherwise. 

The  jury  must  be  presumed  to  have  passed  upon  these  facts,  and 
found  tiie  company  negligent  and  the  plaintiff  not,  b^  their  gen- 
eral verdict  for  the  plaintiff.  There  can  be  no  q^uestion  that  the 
company  was  careless  and  negligent  in  stopping  this  train  where  it 
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did  for  pasBengere  to  eet  off  and  on,  and  where  to  do  so  required 
them  to  pass  over  in  tne  dark  each  a  dan^rouB  place  as  this  open 
cattle-gaard,  without  precaution  or  waming ;  and  in  stopping  the 
passenger  car  in  such  a  place,  and  leading  passengers  to  suppose 
they  must  get  on  there  or  not  go  on  the  train  at  all  at  that  time, 
and  leading  them  to  suppose  that  the  way  to  the  passenger  car  was 
clear  and  safe  and  without  danger.  The  verdict  for  the  plaintiff 
in  such  a  case  could  not  be  disturbed  without  overruling  many 
cases  in  this  court,  and  violating  the  most  obvious  principles  of 
law. 

The  question  as  to  the  degree  of  certainty  of  evidence  in  such  a 
case  was  distinctly  passed  upon  in  the  kst  above  case  by  this 
court,  and  it  was  neld  that  evidence  beyond  a  doubt  in  a  civil 
action  was  not  necessary. 

This  disposition  of  the  case  renders  it  unnecessary  to  pass  upon 
the  question  as  to  whether  such  an  action  can  be  revived  after 
ju^nent  for  the  purpose  of  an  appeal. 

Bj  the  Court. — The  judgment  of  the  County  Court  is  affirmed, 
with  costs. 

See  Bennett  o.  Louisville  &  Nashville  R.  R  Co.,  note,  post;  Cbaffe  «. 
Boston,  etc.,  R.  R  Co.,  104  Mass.,  108;  Wheelock  v.  Boston,  etc.,  R.  R  Co., 
105  Mass.,  203;  Hulbert  v.  N.  T.,  etc.,  R  R  Co.,  40  N.  Y.,  145;  Columbus, 
etc.,  R  R  Co.  V.  Farrell,  31  Ind.,  408;  Beard  o.  Conn.,  etc.,  R  R  Co.,  48 
Yt,  101;  8.  C,  16  Am.  R  R,  375;  Nicholson  o.  Lancashire,  etc.,  R  R  Co. 
(Enff.),  3  Horl.  A  C,  634;  Rose  v.  North  Eastern  Ry.  Co.  (£ng.),  L.  R,  % 
EzcL  DiY.,  248;  Q.  C,  19  Am.  Ry.  R,  466. 


Mabtha  J.  BjENiiJffiT,  Administratrix  of  John  Bennett,  deceased, 

Phdntiff  in  Error, 

V. 

Thb  LomsYiLLE  &  Nashyillb  Railroad  Company. 

Sapreme  Court  of  the  United  States,  October  Term,  1880. 

The  owner  or  occupant  of  land  who,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  his  premises,  for  any  lawful  purpose, 
is  liable  in  damages  to  such  persons — they  using  due  care — for  injuries 
occasioned  by  the  unsafe  condition  of  the  land  or  its  approaches,  if  such 
condition  was  known  to  him  and  not  to  them,  and  was  negligently  suf- 
fered to  exist,  without  timely  notice  to  the  public,  or  to  those  who  were 
likely  to  act  upon  such  invitation. 

In  error  to  the  Circnit  Conrt  of  the  United  States  for  the  Dis- 
trict of  Keutncky. 

Walter  Evans,  for  pbdntiflE  in  error. 

Mr.  Justice  Hablan. — This  was  an  action  by  John  Bennett  against 
the  Louisville  and  Nashville  Bailroad  Company  commenced  by  a 
petition  framed  in  accordance  with  the  Kentucky  Code  of  Practice 
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in  civil  cases.  Its  object  is  to  recover  damages  for  personal  injnriee 
alleged  to  have  resulted  from  negligence  or  want  of  proper  care  oa 
the  part  of  the  a^nts,  servants,  and  employees  of  the  defendant,  a 
railroad  corporation  engaged  in  the  business  of  transporting  freight 
and  passengers  for  hire.  The  petition  was  twice  amended,  and  a 
demurrer  thereto  having  being  sustained,  judgment  was  given  for 
the  defendant.  After  judgment  the  plaintiflE  died,  and  the  action 
was  revived  in  this  court  in  the  name  oi  his  personal  representative. 

The  controlling  question  before  us  is  whether  the  amended  peti- 
tion makes  out  a  cause  of  action  against  the  company.  Under  its 
avennents,  and  for  the  purposes  of  this  case,  as  presented,  we  must 
assume  the  existence  of  the  following  facts  ^ 

In  the  year  1876,  the  deceased  was  a  passen^r  on  the  cars  of 
the  defendant  company  from  Vernon  to  Danville  in  the  State  of 
Tennessee.  At  the  last-named  place,  he  left  the  train  for  the 
purpose  of  taking  the  steamer  Rapidan,  which  belonged  to  the 
Evansville  &  Tennessee  River  Packet  Company,  and  was  en- 
gaged in  the  navigation  of  that  river.  Its  customary  place  of 
landing  for  Danville  and  immediate  vicinity,  on  tliat  side  of  the 
river,  was  at  a  wharf-boat,  moored  at  or  against  a  lot,  within  a  few 
hundred  yards  of  the  railroad  station.  Between  the  railroad  com- 
pany and  the  packet  company  there  was,  at  the  time,  an  arrange- 
ment or  contract,  by  the  terms  of  which  each  party  enjoyed  a 
community  of  interest  (in  what  proportion  it  is  not  stated^  in  the 
freight  and  passenger  traffic  at  tnat  point.  Each  was  at  lioerty  to 
sell  through  tickets,  and  give  through  bills  of  lading,  over  both  lines. 
The  whai?  and  the  lot  were  owned  by,  and  were  under  the  exclusive 
control  of,  the  railroad  company.  The  former  was  used  by  the 
company  and  the  public,  for  storing  freight,  and  as  a  convenient 

Elace  for  the  landing  of  steamboats  navigating  the  river.  The  lot 
ad  been  purchased  and  used  by  the  company  in  connection  with 
the  wharf-boat,  for  the  purpose  of  facilitating  its  passenger  busi- 
ness, as  well  as  for  the  receipt  and  discharge  of  ireight  coming 
from  the  river  to  the  railroad,  or  going  from  the  railroad  to  the 
river.  For  such  use  of  its  wharf-boat  and  landing  the  railroad 
company  received  benefit  and  compensation.  To  further  facilitate 
its  f  reignt  and  passenger  business,  tlie  railroad  company  had  erected 
and  maintained  upon  such  lot,  in  front  of  the  wharf-boat,  a  large 
open  shed-depot,  about  240  feet  in  length,  and  twenty  feet  in 
width,  in  the  centre  of  which  was  a  room  or  apartment  containing 
an  engine,  which  was  used  for  the  purpose  of  hauling  freight  to 
and  from  the  river  by  means  of  flats  or  cars  drawn  by  ropes  on 
railroad  tracks.  These  cars  were  pulled  up  the  bank  into  spaces 
(of  which  there  were  four,  two  on  each  side  of  the  engine-room) 
left  in  the  floor  of  the  depot.  These  spaces  or  hatch-holes,  as  they 
are  called,  were  about  eleven  feet  in  extent,  and  reached  from  the 
iiver  side  of  the  depot  nearly  to  its  centre. 
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The  customary  and,  indeed,  the  only  safe,  available,  and  conven- 
ient route  for  persons  passing  from  Danville  to  the  steamboat 
landing  was  along  a  plank-way  (on  each  side  of  which  tlie  ground 
was  low  and  marshy),  about  600  yards  in  length,  extending  from 
Danville  along  a  side  track  of  the  railroad,  and  terminating  at  or 
near  the  northern  end  of  the  denot ;  thence  up  a  flight  of  steps  to 
the  depot  floor,  and  across  the  noor  of  the  de}>ot  towards  its  tiouth- 
eni  end  ;  thence  down  a  flight  of  steps,  located  between  two  of  the 
hatch-holes,  to  the  wharf-boat,  over  a  macadamized  or  gravel  way. 
The  latter  and  the  plank-way  were  constructed  by  the  niilroad 
company  for  tiie  convenience  of  those  going  upon  business  to  or 
from  the  steamboat  landing.  The  custom  of  travellers,  passing 
between  the  railroad  station  at  Danville  and  the  8teaml>oat  landing, 
to  use  as  a  foot-way  the  plank  road,  the  depot  floor,  and  the  mac- 
adamized way  leadmg  to  the  wharf-boat,  was  not  only  a  necessary 
one,  but  was  known  to  and  permitted  by  that  company.  There 
was  no  path  or  safe  or  conveninent  way  around  the  shed-depot  to 
the  wharf. 

Such  was  the  situation  when  the  deceased  reached  Danville  by 
the  cars  of  the  company.  He  stopped  at  a  hotel  to  await  the  com- 
ing, that  night,  of  the  steamer  Kapidan,  whose  usual  hours  of 
arrival  at  the  landing  were  known  to  the  railroad  company.  Some 
time  after  midnight  the  steamer  reached  the  vicinity  of  the  land- 
ing, and,  by  whistle,  signalled  for  landing  at  the  wharf-boat.  De- 
ceased started  from  the  hotel  for  the  steamboat,  for  the  purpose  of 
prosecuting  his  journey,  taking  with  him  a  lighted  lantern.  He 
went  upon  the  plank-way  leading  to  the  shedndepot,  having  been 
informed  by  the  landlord  that  that  was  the  proj>er  route  to  take. 
He  had  proceeded  but  a  short  distance  when  the  wind  extinguished 
the  light,  and  fearing  the  boat  would  inmiediately  depart,  and 
being  able  to  see  the  plank-way,  he  proceeded  to  the  depot  (which 
was  unlighted),  and  passing  up  the  steps  at  its  northern  end,  he 
attempted  to  cross  the  floor  in  the  direction  of  the  steps,  at  the 
Bouthem  end,  leading  down  to  the  macadamized  or  gravel  way 
which  we  have  described.  He  was  unaware  of  the  existence  of 
the  openings  or  hatch-holes  in  the  depot  floor,  or  of  any  other 
obstruction  or  danger  in  his  path,  and,  although  using  due  care, 
he  fell  through  one  of  the  hatch-holes  (which  had  been  left  un- 
covered and  unguarded  for  some  time  before),  down,  a  distance  of 
at  least  five  feet,  upon  the  cross-ties  and  rails  beneath.  By  the  fall 
his  left  ankle  and  foot  were  broken  and  crushed,  causing  severe 
and  pennanent  injury,  attended  by  sickness  and  long  confinement 
to  his  bed.  The  demurrer  concedes  that  the  company  was  aware, 
88  well  of  the  condition  of  the  hatch-holes  in  the  depot  floor,  as 
that  such  condition  was  unsafe  and  dangerous  to  the  travelling 
public. 

The  right  to  revive  this  action  in  the  name  of  the  personal 
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representative  of  Bennett  seems  to  be  clear  under  the  laws  both  of 
Kentucky  and  Tennessee,  by  each  of  which  states  the  defendant 
was  incorporated,  and  in  the  latter  of  which  occurred  the  injuries 
for  which  damages  are  claimed.  Ky.  Gen.  Stat.,  179 ;  Tennessee 
Code,  §  2846. 

The  facts  disclosed  by  the  pleadings,  and  by  the  demurrer  con- 
ceded to  exist,  seem  to  bring  this  case  within  the  rule — founded 
in  justice  and  necessity,  and  illustrated  in  many  adjudged  cases  in 
the  American  courts — that  the  owner  or  occupant  of  laud  who,  by 
invitation,  express  or  implied,  induces  or  leads  others  to  come 
upon  his  premises,  for  any  lawful  purpose,  is  liable  in  dauuiges  to 
such  persons — they  using  due  care — for  injuries  occasioned  bv  the 
unsafe  condition  of  the  land  or  its  approaches,  if  such  condition 
was  known  to  hiin  and  not  to  them,  and  was  negligently  suffered 
to  exist,  without  timely  notice  to  the  public,  or' to  those  who  were 
likely  to  act  upon  such  invitation.  Railroad  Co.  v.  Hannin^,  15 
Wall.,  659 ;  Carleton  v.  Franconia  Iron  &  Steel  Co.,  99  Mass., 
217;  Sweeny  v.  Old  Col.,  10  Allen,  373;  Wharton's  Law  of 
.Negligence,  §  319  to  352  ;  Cooley  on  Torts,  604r-7,  and  authorities 
cited  By  those  authors.  The  last-named  author  says  that  when  one 
"expressly or  by  implication  invites  others  to  come  upon  his  prem- 
ises, whether  for  business  or  for  any  other  purpose,  it  is  his  duty 
to  be  reasonably  sure  that  he  is  not  inviting  them  into  danger,  and 
to  that  end  he  must  exercise  ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe  for  the  visit." 

The  rule  is  also  illustrated  in  many  cases  in  the  English  courts, 
some  of  which  it  may  be  well  to  examine.  One  referred  to  by 
this  court  in  Riilroad  v.  Hanning,  is  Corby  v.  Hill,  4  Scott's  C. 
B.  Rep.,  N.  S.,  562.  That  was  an  action  for  an  injury  sustained 
by  the  plaintiff  while  travelling  upon  a  private  way  leading  from 
a  turnkpike  road  to  a  certain  building,  and  over  which  parties 
having  occasion  to  visit  such  building  were  likely  to  pass,  and  were 
accustomed  to  pass,  by  leave  of  the  owners  of  the  soil.  The  de- 
fendant negligently  obstructed  the  way  by  placing  thereon  certain 
materials  without  giving  notice  or  warning  of  the  obstruction  by 
light  or  other  signal,  and  by  reason  thereof  the  plaintiff's  horse 
was  driven  against  the  obstruction  and  injured.  One  of  the  pleas 
was  that  the  defendant  had  placed  the  materials  on  the  road  by  the 
lie  .'Use  or  consent  of  the  owners  of  the  soil.  Upon  the  argument 
of  the  case  counsel  for  the  defendant  contended  that  the  owners  of 
the  soil,  and  consequently,  also,  any  person  having  leave  or  license 
from  them,  might,  as  against  any  otner  person,  using  the  way  by 
the  like  leave  and  license,  place  an  obstruction  thereon  without 
incurring  responsibility  for  mjury  resulting  therefrom,  unless  in 
the  case  where  an  allurement  or  inducement  was  held  out  to  such 
other  person  to  make  use  of  the  way.  Upon  the  general  question, 
as  well  as  in  response  to  this  argument,  Oockbum,  C.  J.,  said :  "  It 
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seems  to  rae  that  the  very  case  from  which  the  learned  connsel 
seeks  to  distineuish  this,  is  the  case  now  before  us.  Tiie  proprie- 
tors of  the  soil  held  out  an  allurement  wlierebj  the  plaintiff  was 
induced  to  come  upon  the  place  in  question ;  they  held  out  this 
road  to  all  persons  having  occasion  to  proceed  to  the  asylum  as  the 
means  of  access  thereto.  .  .  .  Having,  so  to  speak,  dedicated  the 
way  to  such  of  the  general  public  as  might  have  occasion  to  use  it 
for  that  purpose,  and  having  held  it  out  as  a  safe  and  convenient 
mode  oi  access  to  the  establishment,  without  any  reservation,  it 
was  not  competent  for  them  to  place  thereon  any  obstruction  cal- 
culated to  render  the  road  unssife,  and  likely  to  cause  injury  to 
those  persons  to  whom  thev  held  it  out  as  a  way  alon^  which  they 
might  safely  go.  If  tliat  be  so,  a  third  person  could  not  acquire 
the  right  to  do  so  under  their  license  or  permission.'*  In  the  same 
case,  Williams,  J.,  said :  '^  I  see  no  reason  why  the  plaintiff  should 
not  have  a  remedy  against  such  a  wrong-doer,  just  as  much  as  if 
the  obstruction  haid  taken  place  upon  a  public  road.  Good  sense 
and  justice  require  that  he  should  have  a  remedv,  and  there  is  no 
authority  against  it."  Willes,  J.,  remarked :  "  The  defendant  has 
no  right  to  set  a  trap  for  the  plaintiff.  One  who  comes  upon  an- 
other s  land  by  the  owner's  permission  or  invitation  has  a  right  to 
expect  that  the  owner  will  not  dig  a  pit  thereon,  or  permit  another 
to  dig  a  pit  thereon,  so  that  persons  lawfully  coming  there  may 
receive  injury." 

Another  case,  often  cited,  is  Chapman  v.  Eothwell,  £1.  Bl.  & 
EL,  168.  The  declaration  there  charged  that  the  defendant  was 
in  possession  and  occupation  of  a  brewery,  office,  and  passage  lead- 
ing thereto  from  the  public  street,  used  by  him  for  the  reception  of 
customers  and  others  in  his  trade  and  business  as  a  brewer.  The 
passage  was  the  usual  and  ordinary  means  of  ingress  and  egress  to 
and  from  the  office,  from  and  to  the  public  street.  The  defendant 
negligently  permitted  a  trap-door  in  the  floor  of  that  passage  to  be 
ana  remain  open,  without  being  properly  guarded  and  li^^hted. 
The  plaintiff's  wife  had  been  to  the  brewery  office  as  a  customer 
in  the  defendant's  business,  and  was  walking  along  the  passage  on 
her  return  to  the  public  street,  when  she  fell  through  the  trap-door 
and  was  injured  and  killed.  Upon  the  argument  counsel  for  de- 
fendant insisted  that  no  facts  appeared  showing  it  to  be  the  duty 
of  the  defendant  to  keep  the  trap-door  closed.  To  this  Erie, 
J.,  replied,  with  the  sanction  of  Lord  Campbell,  C.  J. :  "  If  you 
invite  a  customer  to  come  to  your  sliop,  and  leave  a  pitfall  open, 
or  a  laree  iron  peg  in  the  part  of  the  floor  over  which  the  custom- 
er is  likely  to  tread,  is  not  that  a  duty  and  a  breach,  if  accident 
ensues  T'  The  court  there  drew  a  distinction  between  the  case  of 
a  mere  visitor,  as  in  Southcote  v.  Stanley,  1  H.  &  N.,  247,  and  a 
customer,  who,  as  one  of  the  public,  is  invited  for  the  purposes  of 
bosinesB  carried  on  by  the  owner  or  occupier  of  the  premises. 
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In  Indermanr  v.  Dames  (L.  R.,  1  C.  P.,  288,  and  L.  R.,  2  C. 
P.,  313)  the  court,  referring  to  the  daes  of  persons  who  visit  prem- 
ises upon  business  whicli  concerns  the  occupier,  and  upon  his  invi- 
tation, express  or  implied,  said  that  it  was  settled  law  that  a  visitor 
of  that  class,  ''  using  reasonable  care  on  his  part  for  his  own  safety, 
is  entitled  to  expect  that  the  occupier  shall,  on  his  part,  use  reason- 
able care  to  prevent  dama^  from  unusual  danger  which  he  knows 
or  ought  to  know ;  and  that,  where  there  is  evidence  of  neglect, 
the  question  whether  such  reasonable  care  has  been  taken,  by  no- 
tice, lighting,  guarding,  or  otlierwise,  and  whether  there  wa^  con- 
tributory negligence  in  the  sufferer,  must  be  determined  by  a  jury 
as  a  matter  of  fact.' 

In  Lancaster  Canal  Company  v.  Panaby,  11  Ad.  &  EL,  242, 
which  was  the  case  of  a  company  making  a  canal  for  their  profit, 
and  opening  it  to  the  public  use  on  payment  of  tolls,  it  was  held 
by  the  Exchequer  Chamber  that  the  common  law,  in  such  a  case, 
imposed  a  duty  upon  the  proprietors,  not  perhaps  to  repair  the 
canal,  or  absolutely  to  free  it  from  obstructions,  but  to  take  reason- 
able care,  so  long  as  they  kept  it  open  for  the  public  use  of  all 
choosing  to  navigate  it,  that  they  maj  navigate  it  without  danger 
to  themselves  or  property. 

The  same  principle  was  applied  by  the  Exchequer  Chamber  in 
Gibbs  V.  Trustees  of  the  Liverpool  Docks,  3  H.  &  N.,  173.  That 
was  an  action  by  the  owners  of  a  ship  to  recover  for  an  injury  done 
to  the  cargo  by  reason  of  the  ship,  when  entering,  having  struck  a 
bank  of  mud  carelessly  and  negligently  left  in  and  about  the  en- 
trance to  the  dock.  The  defendants  were  not  individually  profited 
by  the  operations  of  the  company  of  which  they  wei^  trustees,  but, 
by  statute,  were  hound,  as  such  trustees,  to  apply  the  tolls  received 
in  maintaining  the  docks  and  in  paying  the  debt  contracted  in 
making  them.  The  court,  speaking  by  Coleridge,  J.,  held  that 
whether  the  defendants  received  the  tolls  for  a  beneficial  or  a  fidu- 
ciary purpose,  the  knowledge,  upon  their  part,  that  the  entrance 
to  tne  dock  was  dangerous,  imposed  upon  them  the  duty  of  closing 
the  dock  against  the  public,  as  soon  as  they  became  aware  of  its 
unsafe  condition ;  that  they  had  no  right,  with  a  knowledge  of  its 
condition,  to  keep  it  open  and  to  invite  the  vessel  in  question  into 
the  peril  which  they  knew  it  must  encounter,  by  continuing  to 
hold  out  to  the  public  that  any  ship,  on  the  payment  of  the  tolls 
to  them,  might  enter  and  navigate  tne  dock. 

The  judgment  was  affirmed  upon  full  consideration  in  the  House 
of  Lords,  11  H.  L.  Cases,  686.  In  the  opinion,  there  delivered  by 
Mr.  Justice  Blackburn,  on  behalf  of  all  the  judges  who  heard  the 
argument,  among  whom  were  Lords  Cranworth,  Wensleydale,  and 
Westbury,  it  was  said,  "  for  a  body  corporate  never  can  either  take 
care  or  neglect  to  take  care,  except  through  its  servants ;  and  (as- 
fiuming  that  it  was  the  duty  of  the  trustees  to  take  reasonable  cave 
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that  the  dock  was  in  fit  state)  it  seems  clear  that  if  the;jr,  by  their 
Beryants,  had  the  means  of  knowing  that  the  dock  was  m  an  unfit 
state,  and  were  negligently  ignorant  of  its  state,  they  did  neglect 
this  daty  and  did  not  take  reasonable  care  that  it  was  fit." 

We  forbear  farther  citation  of  authorities.  It  is  clear  that  the 
rale  which  obtains  in  the  English  courts  is  in  harmony  with  that 
generally  recognized  in  the  courts  of  this  country. 

We  entertain  no  doubt  that  upon  the  case  as  made  by  the  plead- 
ings the  railroad  company  is  liable  in  damages.  As  the  deceased 
did  not  purchase  firom  the  railroad  company  a  through-ticket,  but 
onlya  ticket,  over  its  line,  from  Vernon  to  Danville  station,  it  may 
be  argaed  that  the  relation  of  carrier  and  passenger,  which  existed 
between  him  and  the  company,  terminatea  when  the  hitter  left  the 
train  at  Danville  station,  and  consequently  that  there  was  no  breach 
of  the  company's  contract  of  transportation.  But  there  was,  never- 
theless, a  breach  of  legal  duty  or  obligation  for  which,  as  property 
owner,  the  railroad  company  is  responsible. 

It  cannot  be  pretended  that  Bennett,  at  the  time  he  was  injured, 
was,  in  any  sense,  a  trespasser  upon  the  premises  of  the  company. 
Nor  is  this  case,  like  many  cited  in  the  books,  of  mere  passive  ao- 
qniescence  by  the  owner  in  the  use  of  his  premises  by  others.  Nor 
is  it  a  case  of  mere  license  or  permission  by  the  owner,  without 
circumstances  showing  an  invitation  extended,  or  an  inducement, 
or,  in  the  language  of  some  of  the  cases,  an  allurement,  held  out  to 
him  as  one  of  the  general  public.  It  is  sometimes  difficult  to  de- 
termine whether  the  circumstances  make  a  case  of  invitiition,  in 
the  technical  sense  of  that  word,  as  used  in  a  lai]ge  number  of 
adjudged  caaes,  or  only  a  case  of  mere  license.  "  The  principle," 
says  Mr.  Campbell,  in  his  Ti*eatise  on  Negligence,  '*  appears  to  be 
that  invitation  is  inferred  where  there  is  a  common  interest  or 
mutual  advantage,  while  a  license  is  inferred  where  the  object  is 
the  mere  pleasure  or  benefit  of  .the  person  using  it." 

As  each  case  must  largely  dep)end  upon  its  special  circumstances, 
we  shall  not  attempt  to  lay  down  a  general  nile  upon  the  subject. 
It  is  quite  sufficient  to  say  that  no  difficulty  of  discrimination  ex- 
ists in  the  case  before  us.  This  is  the  case  of  a  traveller,  going 
upon  a  way  which  had  been  constructed  and  was  maintained  by  a 
railroad  company,  in  part  for  its  own  benefit  and  profit,  to  be  used 
by  all,  without  distinction,  who  desired,  for  purposes  of  business, 
to  pass  to  and  from  the  company's  wharf-boat,  moored  at  an  estab- 
lished landing  upon  a  public  navigable  river.  The  deceased,  when 
injured,  was  using  the  premises  for  some  of  the  very  purposes  for 
which  they  had  been  appropriated,  and  to  which  they  nad  been,  in 
a  sense,  dedicated  by  the  owner.  They  were  so  situated,  with 
reference  to  the  river,  and  were  so  occupied  and  controlled  by  the 
company  as  not  only  to  invite  their  use  by  the  public,  but,  practi- 
cally, to  compel  those  having  business  at  the  river  landing  to 
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abandon  snch  buBiness,  or,  in  its  prosecution,  to  pass  over  the  route 
through  the  shed-depot.  It  was,  therefore,  the  plain  duty  of  the 
company  to  take  sucn  precautions,  from  time  to  time,  as  ordinary 
care  and  prudence  would  suggest  to  be  necessary  for  the  safety  of 
those  who  had  occasion  to  use  the  premises  for  the  purposes  for 
which  tliey  had  been  appropriated  by  the  company,  and  for  which, 
with  its  knowledge  and  permission,  it  was  commonly  used  by  the 
public. 

We  are  all  of  opinion  that  the  pleadings  state  facts  sufficient  to 
require  an  answer  from  the  defendant.  It  is  a  case  peculiarly  for 
the  consideration  of  a  jury  of  practical  men,  who,  under  proper 
instructions,  can  best  ascertain  to  what  extent,  if  at  all,  under  the 
circumstances  actually  existing,  the  railroad  company  was  negligent 
in  the  discharge  of  any  duty  or  obligation,  imposed  by  the  law,  and 
how  far,  if  at  all,  the  deceased  was  wanting  m  due  care  upon  the 
occasion  when  he  was  injured. 

To  guard  against  misapprehension,  it  is  proper  to  remark  also 
that  we  must  not  be  understood  as  making  the  plaintiff's  right  of 
recovery  dependent  upon  proof  of  every  single  fact  averred  in  the 
pleadings,  or  w^hich  has  been  recited  in  this  opinion.  We  have 
considered  the  case  in  the  light  of  the  facts,  as  averred,  and,  by  the 
demurrer,  conceded  to  exist.  Upon  the  trial,  after  issue  joined,  the 
court  will  have  no  difficulty,  in  view  of  what  we  have  said,  in  de- 
termining whether  the  case,  as  actually  presented  to  the  jury, 
shows  a  breach  of  duty  or  legal  obligation  upon  the  part  oi  the 
railroad  company,  for  which  it  may  be  liable  in  damages. 

The  judgment  is  reversed,  and  the  cause  remanded  with  direc- 
tions to  overnile  the  demurrer,  and  for  further  proceedings  in  con- 
formity with  this  opinion. 

The  owner  or  occupant  of  land  who  invites  or  induces,  expressly  or  by 
implication,  another  to  come  upon  his  premises  for  any  lawful  purpose,  is 
liable  in  damages  to  such  person — ^they  using  due  care — for  injuries  occi^ 
sioned  by  the  unsafe  condition  of  the  premises.  He  must  use  ordinary  care 
and  prudence  to  render  the  premises  reasonably  safe.  Enight  v,  Portland,  etc , 
R.  R  Co.,  56  Me.,  234;  Sweeny «.  Old  C!olony  R  R  Co.,  10  Allen  (Mass.), 
873;  McDonald  v,  Chica^,  etc.,  R  R  Co.,  26  Iowa,  124;  Elliott «.  Pray,  10 
Allen,  878;  Carleton  «.Franconia  Co.,  99  Mass.,  21 7;  Seymours.  Chicago, 
etc.,  R  R  Co.,  3  Bissell,  C.  C,  48;  Tobin  v.  Portland,  etc.,  R  R  Co.,  59 
Me.,  188;  Hurlbert  c.  N.  Y.,  etc.,  R  R  Co.,  40  N.  Y.,  145;  Railroad  Co. 
V.  Henning,  15  Wall,  655;  Tobin  v.  Portland,  etc.,  R  R  Co.,  59  Me.,  188; 
McDonald  f).  Chicago,  etc.,  R  R  Co.,  26  Iowa,  124;  Swords  «.  Edgar,  59 
N.  Y.,  29;  Dillaye  v.  N.  Y.,  etc.,  R  R  Co.,  56  Barb.,  80;  Barrett  «.  Black, 
56  Me.,  498;  Liscomb  v.  N.  J.,  etc.,  Co.,  6  Lansing  (K.  Y.),  75;  Weston  «. 
N.  Y.,  etc.,  R  R  Co.,  78  N.  Y.,  595;  Toledo,  etc.,  R  R  Co.  v.  Grush, 
67  111.,  262;  Freer  t).  Cameron,  4  Rich.  (S.  Car.),  228;  Indermaur  «.  Dames 
(Eng.),  L.  R,  1  C.  P.,  274:  Barnes  f>.  Ward  (Eng.),  9  C.  B.,  392;  Corby©. 
Hill  (iSng.),  4  C.  B.,  New  Series,  556;  Hounsell*.  Smyth  (Eng,),  7  C.  B.,  New- 
Series,  731;  Smith  v.  London  &  St.  K  Docks  Co.  (Eng.),  L.  R,  8C.  P., 
326;  Chapman  o.  Rothwell  (Eng.),  El.  Bl.  &  El.,  168;  Paddock  o.  N.  £., 
etc,  1^.  Co.,  (Eng.),  18  L.  T.,  New  Series,  60;  Martin  «.  Railway  Co., 
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(Bng.),  16  C.  B.,  179.  ComjMure  Crafter  v.  Railway  Co.  (Eng.),  L.  R,  1  C, 
P.,  800;  Goldstein  v.  Chicago,  etc.,  R.  R  Co.,  46  Wis.,  404;  a  railroad  com- 
pany  must  have  its  depot  buildings  properly  lighted  and  attended,  for  the 
sccommodation  of  passengers.  Patten  «.  Chicaf^o  &  N.  W.  R.  R  Co.,  82  Wis., 
624;  B.  C,  86  Wis.,  413;  Carleton  v.  Franconia  Co.,99  Mass.,  219;  Beard  •. 
P.  &  C.  R.  R  Co.,  48  Vt,  105;  Knight  «.  Portland,  etc.,  R  R  Co.,  56  Me., 
234;  Nicholson  «.  Lancashire,  etc.,  R  R  Co.  (Bng.),  8  Hurl.  &  C,  684. 
As  to  a  person  who  is  technically  a  trespasser,  see  Sanders  e.  Reister,  1  Dak. 

Ter.,  151. 

See  Hartwig  f>.  Chicago  and  North  Western  R  R  Co.,  ante. 

Compare  Ferguson  v.  T^rginia,  etc,  R  R  Co.,  18  Nerada,  186;  Delaware, 
etc.,  R  R  Co.  «.  Napheys,  ante;  Cains  •.  Bc^d,  6  8.  C.  1004;  McFeat  «. 
Rankin's  Trustees,  6  8.  C.  1048;  Low  «.  Grand  Trunk  I^.  Co.,  4  Am.  A  Bng. 
R  R  Gas.;  McDonald  «.  Raibx>ad,  86  Iowa,  124. 


KsNTuoEr,  Etc.,  R  R  Co.  v.  Thomas. 

(Adcanee  Cam,  KaUntekif.) 

1.  A  passenger  riding  in  a  ba^^^^age  car,  when  there  is  room  in  the  passenger 

coaches,  is  negligent,  andif  an  accident  happens  in  which,  as  the  event 
shows,  he  would  not  have  been  injured  had  he  remained  in  the  passenger 
car,  he  cannot  recover,  although  his  negligence  may  not  have  contrib- 
uted to  cause  the  injury. 

2.  The  rule  that  requires  a  common  carrier  to  provide  sound  and  safe  means 

of  transportation  is  not  without  its  limitations.  It  must  be  applied  in 
each  case  with  a  due  regard  to  the  surrounding  circumstances.  The 
carrier  must  use  such  appliances  and  apparatus  as  skill  shall  make  known, 
and  experience  shall  show  to  be  valuable  in  a  considerable  degree,  if 
they  can  be  procured  at  an  expense  not  greater  than  ought  to  be  in- 
curred to  obtain  them.  So  much  ought  not  to  be  required  as  to  render 
the  particular  mode  of  conveyance  impracticable. 

A.  H.  Ward  and  Stevenson   &   O'llara,  for  appellants ;  J.  Q. 
Ward  and  C.  W.  West,  for  appellee. 

CoFER,  C.  J.,  delivered  the  opinion  of  the  court : 

June  21,  1876,  while  one  of  the  appellant's  passenger  trains  was 

f)roceeding  on  its  way  from  Lexington  to  Covington,  it  came  in  col- 
ision  with  a  herd  of  cattle  straying  on  the  track,  and  the  engine, 
baggage  and  express  car  were  wrecked,  whereby  Edwin  M.  Thomas, 
then  travelling  in  the  latter,  was  instantly  killed.  This  action  was 
brought  by  his  personal  representative,  under  sec.  1,  ch.  57,  of  tlie 
Gren.  Stats.,  to  recover  damages  for  the  loss  of  the  life  of  Thomas, 
on  the  ground  that  it  was  caused  by  th(3  negligence  of  the  agents  and 
employees  of  the  company.  The  answer  admitted  the  death  of 
Thomas,  but  denied  tne  charge  of  negligence  on  the  part  of  its 
agents  and  employees,  and  alleged  that  the  decedent  was  himself 
ffuilty  of  negligence,  but  for  which  his  life  would  not  have  been 
lost    A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
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and  the  court  having  refused  a  new  trial,  the  company  has  the 
case  here  for  review. 

Upon  the  question  whether  the  agents  and  servants  of  the 
appellant  engaged  in  running  the  train  were  guilty  of  negligence, 
in  not  preventing  the  wrecking  of  the  train,  the  evidence  was 
conflicting.  The  facts  touching  Uie  alleged  contributory  negligence 
of  the  decedent  are  about  as  follows :  He  was  in  the  employ  of 
the  Adams  Express  Company,  and  engaged  in  running  as  messen- 
ger between  Lexington  and  Covington.  On  the  day  of  his  death 
ne  went  from  Covington  to  Nichoiasville  in  charge  of  the  express 
goods  on  the  train.  In  the  evening  lie  started  to  return  to  Cov- 
ington, in  order  to  be  tliere  on  the  following  morning  to  go  out 
again  in  charge  of  freight.  On  his  return  trip  he  was  not  on  duty 
as  messenger,  but  that  duty  was  performed  by  another.  He  paid 
?io  fare,  but  under  the  agreement  between  the  express  company 
and  the  railroad  company,  the  former  paid  a  gross  sum  for  the 
,  transportation  of  its  freight  and  messengera.  There  is  a  rule  of  the 
express  company  forbidding  any  one  to  ride  in  the  express  car 
except  the  messenger  on  auty,  and  there  is  also  a  rule  of  the 
railroad  company  that  conductors  and  baggage-masters  must  not 
allow  any  person  to  ride  in  baggage,  mail,  or  express  cars,  whose 
duty  does  not  require  them  to  be  there.  The  decedent  went  into 
the  express  car,  and  was  riding  there  when  the  accident  occurred. 
jSTone  of  the  passenger  cai-s  were  thrown  from  the  track,  and  no 
one  in  any  or  them  was  injured.    There  was  plenty  of  room  in  the 

Sassenger  car.  It  did  not  appear  that  the  conductor  knew  the 
ecedent  was  riding  in  the  express  car. 
The  most  important  questions  in  the  case  grow  out  of  the  action 
of  the  court  in  giving  and  refusing  instnictions.  In  the  first 
instruction  given  for  the  plaintiflE  the  court  told  the  jury,  in 
effect,  that  no  fault  on  the  part  of  thii  intestate,  which  did  not 
contribute  to  the  wrecking  of  the  train,  would  authorize  a  verdict 
for  the  defendant,  on  the  ground  of  contributory  negligence, 
and  refusing  to  instruct,  as  asked  by .  the  defe.idant,  that  it  was 
the  duty  ot  the  intestate  to  occupy  a  seat  in  one  of  the  pas- 
senger coaches,  and  that  if  he  went  voluntarily  into,  the  express 
car,  and  it  was  more  dangerous  to  ride  in  that  car  than  in  apassen- 
ger  car,  and  that  his  life  was  lost  in  consequence  of  his  being  in 
the  express  car,  they  should  find  for  the  defendant. 

That  the  intestate  was  a  passenger  and  entitled  to  the  privileges 
and  subject  to  the  duties  incident  to  that  relation,  was  not  disputed. 
When  the  defence  is  contributory  negligence,  the  proper  question 
for  the  jury  is,  whether  the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defendant,  or  whether  the 
plaintiff  himself  so  far  contributed  to  the  misfortune  by  his  own 
negligence  or  want  of  ordinary  or  common  care  and  caution,  that 
but  for  such  negligence  or  want  of  ordinary  care  and  caution  on  his 
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part  the  misfortune  would  not  have  occurred.   In  the  first  ai^e  the 

flaintifE  would  be  entitled  to  recover ;  in  the  latter  he  would  not. 
^aducah,  etc.,  R.  R.  Co.  v.  Hoehl,  12  Pusli,  41.  And  this  rule  applies 
as  well  when  the  negligence  of  the  phuntiif  exposes  liim  to  the 
injury  a£  when  it  co-operates  in  causing  the  misfortune  from  which 
the  injury  results.  Doggett  v.  Illinois,  etc.,  R.  R.  ( -o.,  .*U  Iowa, 
284;  Colegrove  u  New  1  ork,  etc.,  R.  R.  Co.,  2o  N.  Y.,  41*2; 
Kentucky,  etc.,  R.  R.  Co.  i^.  Dills,  4  Buhh,  51^0;  Louisville,  etc.,  R. 
R.  Co.  V.  Sickings,  5  Bush,  1 ;  McAunieh  ^\  Missis>i)>ni,  otc,  K.  R. 
Co.,  20  Iowa,  345.  When  a  passenger  enters  a  railway  train  he 
sliould  take  a  seat  in  a  passenger  coach,  if  there  is  room  ;  and  if 
he  voluntarily  goes  to  a  position  of  greater  danger,  and  is  injured, 
the  question  whether  he  is  guilty  of  contributory  nei>ligenee  which 
will  defeat  his  action  will  depend  uiK>n  the  nature  of  the  niisfon 
time  which  resulted  in  his  injury.  Lawrenceburg,  etc.,  R.  R. 
Co.  V.  Montgomery,  7  Ind.,  474. 

Contributory   negligence   is    a  defence   which    confe>ses    and 
voids    the    plaintiff's    case,    and   must  be  made  out  by  showing 
aflBrmatively,  not  only  that  the  plaintiff  was  guilty  of  negligence, 
but  that  such  negligence  co-operated  with  the  negligence  of  the 
defendant  to  produce  the  injury.     If  a  whole  train  be  piecipitated 
down  an  embankment,  or  through  a  bridge,  mto  deej)  water,  and 
a  passenger  seated  in  the  express  car  is  drowned,  his  representative 
will  have  the  same  right  to  recover  as  the  representative  of  a 
passenger  seated  in  a  pas^enger  coach.    There  would  be  no  |)retense 
for  saying  that,  because  the  passenger  in  the  express  car  was  more 
exposed  to  danger  in  case  of  a  collision  with  a  train  running  in  an 
opposite  direction  than  he  would  have  been  in  a  passenger  coach, 
he  ought  not  to  recover  when  it  is  clear  that,  as  respect>  the  mis- 
fortune which  actually  occurred,  his  danger  was  not  at  all  increased 
by  the  fact  that  he  was  in  the  express  Ciir.     So,  also,  of  a  large 
class  of  railrjoad  disasters  which  result  from  the  giving  away  of  the 
track,  or  the  breaking  of  some  portion  of  a   car.     These  are  as 
liable  to  occur  at  one  portion  of  the  train  as  at  another,  and  con- 
sequently a  passenger  is  in  no  more  danger  of  injury  from  such 
accidents  in  the  express  car  than  in  a  passenger  car.     O'Donnell  v. 
Allegheny,  etc.,  R.  R.  Co.,  59  Pa.,  250.  And  the  fact  that  he  was  in 
that  ear  when  the  accident  occurred  would  not  defeat  his  right  to 
recover,    unless,   perhaps,  the    injuiy    should   result  from   some 
agency  in  that  car  which  would   not  have  existed  in  a  passenger 
car.     jBut  there  is  another  class  of  disasters,  in  which  the  danger 
may  be  greater  in  the  express  car  than  in  a  passenger  car.    Express 
cars  are  usually  in  advance  of  passenger  cars,  and  in  cii."^e  of  col- 
lision   with   stock  or  other  objects  on  the  track,  or  \vith  trains 
running  in  an  opposite  direction,  the  danger  may  be  greater  than 
in  the  express  car. 

The  question  of  contributory  negligence  may  be  further  affected 
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by  other  facts.  Tlie  conductor  is,  as  to  the  train  under  his  charge, 
the  general  agent  of  the  company ;  and  if  a  passenger  be  invited  by 
him  to  occupy  a  position  more  dangerous  than  a  seat  in  a  passenger 
car,  and  the  passenger  is  injured  wliile  in  that  ))osition,  the  company 
could  not  defeat  an  action  for  the  injury  by  a  plea  of  contributory 
negligence.  In  such  a  case,  the  act  of  the  conductor  would  be  the 
act  of  the  company.  Burns  v.  Bellefontaine  Ky.  Co.,  50  Mo.,  139; 
Clark  V,  Eighth  A  v.  R.  R.  Co.,  36  N.  Y.,  135.  If  a  conductor  requires 
a  passenger  to  occupy  a  dangerous  position,  the  company  would  be 
liable  in  the  same  manner  as  if  it  had  itself  given  the  order.  Or- 
dinarily, it  is  the  duty  of  the  conductor  to  warn  a  passenger  known 
to  be  occupying  a  dangerous  position  on  tlie  train,  and  to  recjuest 
him  to  take  a  seat  in  the  passenger  car;  and  his  failure  to  do  so 
may  sometimes  be  equivalent  to  the  consent  of  the  company  that 
the  passeui^er  mav  occupy  that  position.  Purns  v.  Railroad  C'O., 
50  Mo.,  131);  Clark  v.  Eighth  Av,  Co.,  36  N.  Y.,  135.  But  he  is 
not  bound,  at  the  peril  of  the  company,  to  know  that  a  passenger  is 
in  an  exposed  position,  and,  unless  he  does  know  it,  the  passenger 
has  no  right  to  complain  that  he  was  not  wanied.  It  is  tlie  duty 
of  passengers  to  occujw  the  cai"s  piovided  for  them,  and  the  con- 
ductor has  a  right  to  presume  that  they  are  doing  so  until  he  knows 
the  contrary ;  and  if  a  pa^senger  goes  into  the  baggage,  mail,  or 
express  car  without  the  knowledge  or  consent  of  the  conductor,  he 
will  not  be  pei*mitted  to  urge,  as  an  excuse  for  remaining  there, 
that  the  conductor  should  have  discovered  liim  and  ordered  him 
back  to  his  seat,  but  failed  to  do  so.  No  one  can  be  ])ermitted  to 
justify  or  excuse  liis  own  improper  conduct  by  alleging  that  it  was 
the  duty  of  another  to  prevent  such  conduct  on  his  part. 

It  seems  to  us,  therefore,  that  when  contributory  negligence  is 
interposed  as  a  defence  to  an  action  against  a  railroad  company  for 
negligently  injuring  a  passenger,  and  the  supposed  negligence  con- 
sists in  the  fact  that  the  passenger  vohmtarily  occupied  a  position 
in  the  train  which  was  more  dangerous  than  the  position  he  should 
have  occupied,  the  nature  of  the  accident  causing  the  injury  is  to 
be  considered  ;  and  if,  upon  such  consideration,  it  a])pears  tliat  the 
danger  of  injury  from  that  particular  accident  was  materially  in- 
creased by  the  fact  that  the  passenger  was  in  that  particular  place, 
instead  of  the  place  he  should  have  occupied,  he  ought  not  to  re- 
cover, unless  he  was  there  with  the  consent  of  the  conductor.  But 
if  the  nature  of  the  accident  be  such  that  the  dau^r  of  injury  was 
not  enhanced  in  consequence  of  the  position  occupied  by  the  passen- 
ger ;  or  if  the  accident  was  of  sucii  a  nature  as  was  as  likely  to 
occur  in  one  portion  of  the  train  as  another ;  or  if  he  occupied  the 
place  with  the  knowledge  or  consent  of  the  conductor,  his  right  of 
recovery  will  not  be  affected  by  the  fact  that  he  was  at  an  improper 
place. 

Applying  these  tests  to  the  case  before  us,  we  are  satisfied  the 


KBNTUCKY  R.    R.   GO.   V.  THOMAS.  88 

Court  erred  in  telling  the  jury  that  no  fault  on  the  part  of  the  in- 
testate, which  did  not  contribute  to  the  wrecking  of  the  train,  would 
authorize  them  to  find  for  the  defendant,  and  in  refusing  instruc- 
tion A,  asked  by  counsel  for  the  appellant.  Counsel  for  the  apj)el- 
lee  cite  several  authorities  on  this  point,  but  none  of  them  seem  to 
bear  directly  upon  the  question.  The  case  which  comes  nearest  to 
this  is  O^Donnell  v.  Allegheny,  etc.,  R.  R.  Co.,  59  Pa.  St.,  2;5D.  In 
that  ca^e  it  appeared  that  O'Donnell  had  been  employed  by  the 
defendant  to  work  on  one  of  its  bridges,  and,  as  part  of  his  wages, 
the  defendant  agreed  to  carry  him  to  and  from  his  home  each  day 
on  its  passenger  train.  After  he  had  been  thus  engaged  for  near 
two  montlis,  during  which  time  he  generally  rode  in  the  baggage 
car,  he  wtis  injured  while  riding  in  tnat  car,  in  consequence  of  giv- 
ing way  of  the  track.  The  trial  court  charged  the  jury  that  if  the 
plaintiff  rode  in  the  bjiggage  car  by  invitation  or  direction  of  the 
conductor,  the  fact  of  his  being  in  that  car  would  not  affect  his 
right  to  recover;  but  such  invitation  or  direction  should  not  be  in- 
ferred from  the  mere  fact  that  he  had  been  accustomed  to  ride  fre- 
quently in  the  baggage  car  with  the  knowledge  and  without  objec- 
tion on  the  p:irt  of  the  conductor.  And  further,  that  it  was  the 
duty  of  passengers  to  occupy  the  place  provided  for  them ;  that 
bagg*ige  cars  are  designed  for  baggage  and  not  for  passenge!*s ;  and 
any  one  possessed  of  intelligence  sumcient  to  travel,  should  be  held 
to  know  that  the  baggage  car  is  not  an  appropriate  place  for  ptossen- 
gers ;  and  if  a  p<isscnger  chooses  to  leave  his  seat  m  the  passenger 
cars  and  go  into  the  baggage  cars,  he  is  guilty  of  negligence ;  and 
if  it  is  shown  to  the  sansfaction  of  the  jury  that  such  negligence 
eontributed  in  a  material  degree  to  his  injury,  he  could  not  recover. 
Commenting  on  this  instruction,  Agnew,  J.,  said ;  "  In  view  of  the 
evidence,  this  instruction  was  erroneous.  The  plaintiff  had  been 
riding  in  the  baggage  car  twice  a  day  for  al)out  two  months.  Mur- 
phy, the  conductor,  himself  admitted  that  Listens'  men  (of  whom 
O'Donnell  was  one)  rode  frequently  in  the  baggage  car  without 
his  objecting ;  that  he  never  ordered  them  out.  When  they  got  on 
that  car,  they  generally  remained  without  objection.  That  he  had 
no  recollection  of  requesting  them  to  go  into  the  passenger  car,  and 
that  he  had  not  at  any  time  requested  the  plaintiff  to  leave  the  bag- 
gage car Under  these  circumstances  it  cannot  be 

pistly  said  of  them,  as  of  ordinary  passengers, '  that  any  one  who  is 
possessed  of  sufficient  intelligence  to  travel  should  be  held  to  know 
that  the  baggage  car  is  not  an  appropriate  place  for  passengers ;' 
nor  to  say,  although  the  consent  of  the  conductor  to  ride  there  may 
be  inferred  from  these  facts,  yet  it  does  not  follow  that  the  com- 
pany is  liable,  unless  it  is  shown  that  tbey  were  there  at  the  invita- 
tion or  by  the  direction  of  the  conductor From  the 

evidence  in  this  case  the  jury  might  reasonably  conclude  that 
O'Donnell  was  in  the  baggage  car  with  the  permission  of  the  con- 
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ductor,  and  for  the  benefit  of  the  company,  and  was  rightfully 
there  at  the  time  of  the  accident.  It  is  evident  from  this  language 
that  the  court  did  not  mean  to  decide  that  being  in  the  baggage 
car  would  not,  under  any  circumstances,  be  such  contributory  negli- 
gence as  would  defeat  an  action  by  a  passenger  to  recover  for  an 
mjury  sustained  while  riding  in  that  car.  On  the  contrary,  it 
seems  to  us  clear  that  the  court  entertained  an  exactly  opposite 
opinion.  After  saying  that  the  instruction  was  erroneous,  in  view 
of  the  evidence,  the  learned  judge  proceeds  to  state  evidence  from 
which  the  jury  might  have  inferred  that  O'Donnell  was  riding  in 
the  baggage  car  not  only  with  the  knowledge  and  consent,  but  by 
the  desire  of  the  conductor.  The  suggestion  that  the  evidence 
showed  that  the  plaintiff  had  been  riding  in  the  baggage  car  twice 
a  day  for  two  months,  with  the  knowledge  of  the  conductor,  and 
without  objection  on  his  part,  shows  that  the  court  only  meant  to 
decide  that  the  evidence  would  liave  warranted  the  jury  in  finding 
that  he  rode  there  with  the  consent  of  the  conductor,  and  that  if  he 
did  so,  he  was  not  guilty  of  contributory  negligence ;  and  this  im- 

{lies  that,  if  lie  rode  tiiere  without  such  consent,  he  was  guilty, 
n  Dunn  v.  Grand  Trunk  R.  R.  Co.,  58  Me.,  187 ;  S.  C,  10  Am.  Law 
Reg.  (N.  S.),  615,  the  only  negligence  alleged  was,  that  the  plaintiff 
tooK  passage  on  a  saloon  car  attached  to  a  freight  train,  contrary  to 
a  regulation  of  the  company,  forbidding  the  carrying  of  passengers 
on  such  trains.  The  conauctor  knew  the  plaintiff  was  in  the  car 
before  the  train  started,  but  failed  to  direct  him  to  get  off,  and, 
after  the  train  started,  received  fare  for  a  first-class  passage.  The 
company  was  lield  liable  on  the  ground  that  it  was  the  duty  of  the 
conauctor  to  enforce  the  regulation,  and  having  failed  to  do  so,  the 
company  was  bound  by  his  acts  and  omissions,  and  became,  ^  to 
the  plaintiff,  a  carrier  of  passengers,  and  bound  to  the  same  extent 
as  if  the  plaintiff  had  been  injured  on  one  of  its  passenger  trains. 
In  Edgerton  v.  New  York,  etc.,  R.  R.  Co.,  39  N.  Y .,  227,  the  only 
negligence  imputed  to  the  plaintiff  was  that  he  took  passage  on  the 
caboose  attached  to  a  freight  train.  The  case  showed  that  the  com- 
pany was  in  the  habit  of  carrying  passengers  in  that  way,  and  as  in 
Dunn's  case,  supra,  the  court  field  that  it  incurred  the  same  liability 
as  if  he  had  been  a  passenger  on  a  passenger  train.  In  Carroll  v. 
New  York,  etc.,  R.  R.  Co.,  1  Duer,  571,  it  appeared  the  plaintiff 
rode  in  the  baggage  car  with  the  consent  of  the  conductor.  Louis- 
ville, etc.,  R.  R.  Co.  V.  Mahoney,  7  Bush.,  239,  was  an  action  under 
the  third  section  of  the  statute  for  "  wilful"  negligence,  and  has 
no  application  here. 

The  plaintiff  offered  evidence  conducing  to  prove  that  the  West- 
inghouse  air-brake  was  more  efficient  in  arresting  the  progress  of  a 
train  than  the  brakes  in  use  on  the  defendant's  train  on  which  the 
Intestate  was  killed.  The  defendant  objected  and  excepted,  and 
aasigns  that  action  of  the  court  as  error.    Railroad  companies  are 
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held  to  a  very  high  degree  of  care  and  vi^lance  in  everything 
that  pertains  to  tbe  security  of  the  lives  and  limbs  of  their  passen- 

fei-s,  and  are  held  liable  for  even  slight  negligence  on  their  part 
'hey  are  bound  to  provide  a  road  and  engines  and  cars,  free  irom 
ail  defects  which  endanger  the  lives  of  passengers^  and  which 
niii^ht  have  been  discovered  bv  the  closest  and  most  careful  scni- 
tiny  of  conijxnent  men,  and  to  en j ploy  competent  and  trustworthy 
persons  to  operate  j:nd  niana«:e  their  roads,  engines  and  care,  but 
are  not  liable  for  ca^snalties  wliich  human  sagacity  cannot  foixjsee, 
and  against  which  the  utmost  j^rudence  cannot  guard.  Nor  have 
they  discharged  their  whole  duty  when  they  have  provided  the 
things  just  mentioned.  They  are  bound  to  add  to  them  such 
a))panitus  and  appliances  as  science  and  skill  shall  from  time  to 
time  make  known,  and  experience  shall  prove  to  be  valuable  in  a 
considerable  degree,  in  diminishing  the  dangers  of  railroad  travel, 
provided  such  improvements  can  be  procured  at  an  exj)ense  not 


19  N.  Y.,  127 ;  2  Rediield's  Law  of  Railways,  pp.  187-0,  3d  Ed.; 
Ford  V.  London,  etc.  Railwav,  2  F.  &  F.,  730 ;  Meier  v.  Railroad 
Co.,  04  Pa.  St.,  230  ;  Stein weig  v.  Erie  R,  R^  Co.,  43  N.  Y.,  123  ; 
Caldwell  x\  New  Jersey  Steamboat  Co.,  47  N.  Y.,  2^2.  We  have 
not  anywhere  met  with  a  i-ule  by  which  to  determine,  in  a  given 
case,  whether  it  is  the  duty  of  a  railroad  company  to  ])rovide  a 
designated  improvement  for  use  on  its  trains.  It  is  said,  in  sul)- 
stanee,  in  Taylor  v.  Railway,  supra,  that  the  degree  of  care  to  be 
required  is  not  to  be  measured  by  the  revenues  of  the  comi)any, 
"  but  that  in  fixing  a  general  standard  of  care  and  diligence,  there 
should  not  be  so  much  required  as  to  render  this  mode  of  convey- 
ance impracticable."  The  plaintiflE  in  that  case  was  injured  in 
consequence  of  the  breaking  of  one  of  the  iron  rails  in  the  track. 
It  was  shown  that  the  rail  was  much  worn  and  buttered,  or 
broomed.  The  question  was  whether  the  company  had  not  been 
guilty  of  negligence  in  failing  to  replace  it  with  a  better  one.  In 
such  a  case  we  quite  agree  that  the  question  of  due  care  is  not  to 
be  measured  by  the  revenues  of  the  company.  All  companies  en- 
gaging in  the  transportation  of  passengers  must  be  required  to 
pro\nde  a  safe  track  and  sound  machinery  and  cars,  and  capable 
and  trustworthy  operatives.  These  are  essential  to  a  reasonable 
degree  of  safety,  and  a  company  unable  to  provide  them  should 
cease  operations. 

But  it  seems  to  us  that  it  would  be  unreasonable  to  require 
companies  of  small  means  and  business  to  provide  every  appli- 
ance or  machine  that  may  be  found  to  be  valuable  in  dimin- 
ishing the  dangers  of  railroad  travel,  and  which  may  come  into 
general  use  on  the  great  trunk  lines,  and  lines  connecting  large 
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cities,  and  carrying  a  thousand  passenffers  while  others  carry 
a  hundred.  To  adopt  such  a  rule  would  be  to  drive  many  com- 
panies into  bankruptcy,  and  to  render  it  necessary  to  suspend  oper- 
ations altogether  upon  others.  In  Smith  v.  New  York,  etc.,  li.  R. 
Co.,  19  N.  Y.,  127,  the  Court,  speaking  of  the  rule  which  requires 
railroad  companies  to  avail  themselves  of  all  new  inventions  and 
improvements,  the  utility  of  which  has  been  tested,  used  this  lan- 
guage :  "  Undoubtedly  the  rule  is  to  be  applied  with  reasonable  re- 
gard to  the  ability  of  the  company  and  the  nature  and  cost  of  such 
improvements ;  but  witliin  its  appropriate  limits  it  is  a  rule  of  great 
importance,  and  one  which  should  be  strictly  enforced."  The  evi- 
dence showed  that  the  defendant  company,  within  the  twelve 
months  preceding  the  accident,  had  declared  a  dividend  on  its  capi- 
tal stock  of  $5,000,000.  What  the  amount  of  the  dividend  was 
does  not  appear.  It  also  appeared  that  the  cost  of  the  air-brake 
wonld  have  been  $500  for  eacn  locomotive,  and  $200  for  each  car,  or 
$12,000  or  $15,000  for  all  of  the  company's  engines  and  cars.  The 
evidence  also  conduced  to  prove  that  the  Westingliouse  air-brake 
had  been  fully  tested  and  its  utility  proved,  and  that  it  was  in  use 
on  many  roads  in  the  United  States,  and  gave  general  satisfaction. 
We  are  therefore  of  the  opinion  that  the  evidence  offered  on  this 
point  conduced  to  prove  negligence  on  the  part  of  the  company, 
which  contributed  to  the  accident  in  which  the  intestate  lost  his 
life,  and  that  it  was  properly  admitted.  That  we  may  not  be  mis- 
underetood,  it  is  proper  to  remark  that  we  do  not  intend  to  decide 
that  a  company  able  to  do  so  is  bound  always  to  provide  the  yery 
best  improvement  that  may  be  known  to  practical  men,  but  only 
that  it  must  provide  that  which  is  reasonably  good  when  compared 
with  that  which  has  been  proved  by  proper  practical  tests  to  be  the 
best. 

Counsel  also  contend  that  the  evidence  was  not  admissible  under 
the  pleadings.  The  allegation  is  that  the  accident, was  occasioned 
by  the  negligence  of  the  agents,  officers,  hands,  and  employees  of 
the  defendant.  This  was  sufficient  to  admit  evidence  of  everv  fact 
conducing  to  prove  tliat  the  distister  resulted  either  from  the  mis- 
feasance or  nonfeasance  of  the  company,  or  its  agents  or  servants. 
Instructions  2  and  3,  given  for  the  j)laintiir,  seem  to  be  unobjec- 
tionable ;  and  the  instructions  asked  by  the  defendant,  but  not 
given,  except  that  marked  A,  were  properly  refused. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  upon 
principles  not  inconsistent  with  this  opinion. 

Passenger  is  guilty  of  contributory  neglis^ence  if  riding  in  an  unauthorized 
place.  Railroad  Co.  v.  Jones,  95  U.  S.,  439;  S.  C,  Thompson  on  Carriers, 
248;  Higginsf?.  Hannibal,  etc.,  R.  R.  Co.,  36  Mo.,  418.  But  if  he  is  there 
by  consent  of  the  conductor,  the  passenger  is  not  held  negligent.  O'Donnell 
«.  Allegheny,  etc.,  R.  R.  Co.,  59  Pa.  St.,  239;  Carroll  v.  New  York,  etc.,  R. 
B.  Co.,  1  Duer,  571;  Jacobus  v,  St.  Paul,  etc.,  R.  R.  Co.,  20  Minn.,  125; 
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Washburn  ••  R.   R.  Co.,  8  Head  (Tenn.),  088;  Phila.,  etc.,  R  R.  Co.  e. 
Derby,  14  How.,  468. 

It  is  the  duiy  of  railroad  companies  to  use  upon  their  trains  all  the  im- 
proTemeota  in  machinery,  or  iii  construction  of  cars,  etc.,  commonly  used  by 
other  companies.  Costello  «.  By  recuse,  etc.,  R.  R.  Co.,  65  Barb.  (N.  T.),  92; 
Hegeman  «.  Western  Railroad  Corp.,  13  N.  T.,  9;  Smith  v,  N.  T.,  etc.,  R. 
R  Co.,  19  N.  Y.,  127;  Virginia,  etc.,  R.  R.  Co.  «.  Sanger,  15  Gratt  (Va,), 
230;  Unger  «.  R.  R.  Co.,  51  N.  T.,  497;  Baltimore,  etc.,  R.  R.  Co.,  o.  State, 
29  Md.,  2.52;  Meier  «.  Pennsylvania  R.  R.  Co.,  64  Pa.  St.,  225;  Nashville, 
etc.,  R  R  Co.  9.  Messiiio,  1  Sneed  (Tenn.),  220;  Nashyille,  etc.,  R  R  Co. 
•.Elliott,  1  Cold.  (Tenn.),  611;  Taylor «.  Toledo,  etc.,  R  R  Co.  «.  Conroy, 
•Bill.,  560;  Jiickscn  e.  Railway  Co.  (£ng.),  L.  R,  2  C.  P.  Div.,  128.  See, 
al80,  Le  Barron  «.  East  Br>8ton  Ferry  Co.,  11  Allen  (Mass.),  812;  Taylor  t. 
Qr&nd  Trunk  R.  R.  Co.,  48  N.  H.,  816. 

Rule  in  Michigan.  If  a  nulroad  company  manage  its  road  In  the  same 
way  with  prudent  railroad  companies  generally,  and  furnish  its  road  and  run 
it  in  the  custoniary  manner  which  is  generally  found  and  believed  to  be  saf# 
and  prudent,  they  do  all  that  is  incumbent  upon  theoL  Michigan,  etc.,  R. 
R  Co.  V,  Coleman,  28  Mich.,  440;  Grand  Rapida,  etc.,  R.  R.  Co.  r.  Judson, 
34  Mich.,  50e;  Ft.  Wayne,  etc.,  R  R.  Co.  t>.  Gilderslecve,  m  Mich.,  133; 
Michigan,  etc.,  R  R  Co.  v.  Dolan,  82  Mich.,  510.  See  also,  Richardson  o. 
Great  Eastern  R.  R  Co.  (Ens.),  1  C.  P.  Div.,  342;  Daniel  o.  Metropolitan 
R  RCo.  (Eng.),  L.  R,  5  H.  L,  45;  Readhead  v.  Midland  R  R  Co.  (Eng.), 
L.R.,  2  Q.  B.,  412;  S.  C,  Thomp.  on  Carriers,  124. 

See,  as  to  collision  with  cattle.  Brown  «.  N.  Y.,  etc.,  R  R.  Co.,  34  N. 
T.,  404;  compare  Michigan  Central  R  R  Co.  v.  Smithson,  infra;  Pennsyl- 
vania R  R  Co.  f>.  Roy,  post ;  Pennsylvania  R  R  Co.  v,  Langdon,  post ; 
Bartley  «.  Gteorgia  R.  R  Co.,  60  Ga.,  182. 


Pennsylvania  Railroad  Company 

V. 

Langdon. 

{Advance  Cane  from  Pennst/Ivania  BeporU,) 
Oct  and  Nov.,  1879  ;  Nov.  4,  1879. 

Negugfence — Bailroad» — liuhs  of  Bailroad  Companiefi ;  riolatian  of—Prmnnp- 
tion  of  hnt^wledge  of  Rules— Different  cI(iH»es  of  RuU^  €X},J,imfjl—Poin  rn  and 
dntie*  of  Conductor— \yauer  of  Rules  by  Couduct4^r—Whennot  binding  on 
Company— Act  of  April  4,  X^iS'^^CoMtitutum  of  Prnn.,  Art.  HI..  Serf. 
21 — Former  not  avoUied  by  Utter — Limitation  of  statutory  dunuiges  for 
death — Acceptance  of  legislation  by  corporation. 

If  a  passenger  wilfully  violate  a  known  rule  intended  for  his  safety  and  is 
injured  in  consecjuence  of  such  violation,  he  is  not  entitled  to  recover 
damages  for  the  injury. 

One  in  the  habit  of  travelling  to  and  from  his  home  in  a  train,  and  an  em- 
ployee of  the  company,  although  travelling  as  a  passen<,^'r,  must  be  pre- 
sumed to  have  knowledge  of  a  rule  conspicuously  posted  on  the  train 
used  by  him. 

A  conductor  cannot  in  violation  of  a  known  rule  of  the  company,  intended 
tor  the  safety  of  passengers,  license  a  passenger  to  occupy'  a  place  of 
danger,  so  as  to  make  the  company  responsible  in  case  of  injury. 
t  Paxsoh,  J.— In  actions   a^nst  railway  companies  for  death  of  or 
iijuries  to  passengers,  wherein  the  companies  set  up  violation  of  their 


88  PENNSYLVANIA   R.    R.    CO.   7>.    LANODON. 

rales  on  the  part  of  the  deceased  or. plaintiff  as  a  defence,  the  following 
difference  is  to  be  noted  between  a  rule  for  the  convenience  of  the  com- 
pany and  one  for  the  safety  of  the  pnbsenger : 

In  the  former  case  the  company  would  be  liable,  unless  the  violntion  was  the 
cause  of  tlie  accident  producing  the  injury.  In  the  latter  it  is  suffi- 
cient to  relieve  the  company  that  the  injury  vas  received  in  conse- 
quence of  the  violation  of  tbe  rule,  and  this  notwithstanding  the  fact 
that  the  negligence  of  the  company^s  servants  was  the  cause  of  the 
injury. 

That  p.irtion  of  Sect.  2  of  the  Act  of  April  4,  1868  (P.  L.  68)  limiting  the 
amount  which  can  be  recovered  against  railroad  companies  for  negli- 
gence causing  loss  of  life  to  $5,000  is  still  operative  and  was  not  avoided 
by  Art.  III.  Sect.  21  of  the  present  Constitution  of  Pennsylvania. 

Such  act,  having  been  formally  adopted  by  the  Pennsylvania  Railroau  Co. 
under  the  provisions  of  Sect.  4  thereof,  the  same  has  become  a  part  of 
the  charter  of  said  company,  and  charters  of  all  private  corporations  are 
left  exactly  as  the  new  constitution  found  them. 

Error  to  the  Court  of  Common  Pleas  No  1  of  Allegheny 
County. 

Case  by  Mary  Ann  Langdon,  widow  of  Stephen  Langdon,  Albert 
Smith  and  Anna  Maria  Smith,  his  wife,  in  right  of  said  Anna 
M.,  and  Mary  Emma  Langdon,  a  minor,  by  her  mother  or  next 
friend  Mary  A.  Langdon,  against  the  f^ennsylvania  Railroad  Com- 

Sany,  operating  the  Western  Pennsylvania  Railroad,  to  recover 
amages  for  the  killing  of  Stephen  Langdon,  on  the  evening  of 
July  23,  1877,  by  a  collision  of  trains  on  the  Western  Pennsyl- 
vania Railroad.  It  appeared  that  for  some  days  previous  a  mob 
had  taken  possession  of  the  property  of  the  Pennsylvania  Railroad 
Company  in  the  city  of  Pittsburg,  had  burnt  the  Union  Depot, 
the  cars,  shops,  and  locomotives  of  the  company,  and  so  enect- 
nally  destroyed  the  tracks  that  no  passenger  trains  could  be  run. 
^  On  Monday  evening,  July  23,  it  was  determined  to  attempt  mov- 
ing a  passenger  train  eastwardly  on  the  Western  Pennsylvania  Rail- 
road, a  branch  line  of  the  Pennsylvania  Railroad,  having  a  connec- 
tion with  the  main  line  at  Blairsville  intersection,  and  its  termini»» 
on  Federal  street,  Allegheny  City.  The  train  proceeded  safely  from 
that  point  to  Sharpsburg,  a  distance  of  five  miles  from  the  city, 
the  end  of  the  double  track.  After  leaving  Sharpsburg,  and  about 
two  miles  beyond  that  place,  it  collided  with  the  man  train  west, 
injuring  Langdon  so  severely  that  his  death  occurred  in  a  few 
hours.  It  was  an  undisputed  fact  in  the  case  that  he  was  in  the 
baggage  car  at  the  time  of  the  accident.  His  train  had  stopped  at 
Claremont  station,  and  he  then  got  on  it,  going  at  once  into  that 
car.  He  was  engaged  in  conversation  with  Mr.  Luther,  the  bag- 
gage master,  from  that  station  until  the  tram  collided,  a  very  brief 
period  of  time,  for  the  distance  was  but  short.  He  was  an  em- 
ployee of  the  Pennsylvania  Railroad  Company,  but  not  at  work  on 
the  Western  Pennsylvania  Railroad,  but  on  the  main  line.  He 
Bved  near  th^t  station,  and  had  daily  gone  up  and  down  the  road^ 
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riding  on  a  commutation  ticket,  such  afi  is  ordinarily  sold  to  pas- 
sengers. He  was  riding  in  the  baggaee  car  contrary  to  tlio  follow- 
ing printed  notice  posted  in  it,  and  wnich  was  given  in  evidence : 

"  PENNSYLVANIA   RAILROAD   COMPANY. 

Pentuyhania  Ha  if  road  DitUion. 

KoTicE  TO  Passengers. 

The  following  is  an  extract  from  the  Book  of  Rules  governing 
the  employees  of  the  Pennsylvania  Railroad  Company  : 

Rule  16^>. — They  (the  ti'ainmen)  must  see  that  passengers  are 
properly  seated,  and  will  not  allow  them  to  stand  on  the  platforms 
of  the  cars,  nor  ride  in  the  baggage  or  mail  cars. 

Conductors  and  Braketnen  are  instructed  to  strictlv  enforce  this 
rule,  and  it  is  expected  that  passengers  will  cheerfully  com  pi  v,  as 
the  rule  is  one  intended  for  their  own  safety,  it  being  particularly 
dangerous  for  passengers  to  be  on  platforms  as  trains  approach 
Stations. 

G.  Clinton  Gardner, 

General  Superintendent 
Generai<  BuFBRnrrENBSNT's  Opficb, 
Altoona,  Dec.  12,  1876." 

Had  he  gone  into  the  smoking  car,  or  any  of  the  others  of  the 
train  he  was  on,  no  harm  would  nave  befallen  him.  The  evidence 
was  uncontradicted  that  no  passenger  in  either  of  them  was 
injured,  for  only  the  platform  of  the  smoking  car,  which  was  next 
to  the  baggage  car,  was  broken,  and  neither  it  nor  any  car  behind 
it  was  thrown  even  from  the  track.  After  the  accident  he  stated 
to  some  of  the  witnesses  that  if  he  had  not  gone  into  the  biiggage 
car  he  would  not  have  been  hurt.  After  the  defendants  had 
closed  their  case,  evidence  was  offered  and  received  on  part  of  the 
plaintiffs  tending  to  show  that  Lan^don  was  in  that  car  with  the 
implied  assent  of  the  conductor  of  tne  train,  there  being  no  allega- 
tion that  any  express  consent  or  permission  had  ever  been  given 
by  him  to  Langdon  to  ride  in  that  car. 

Upon  the  trial  counsel  foi'  defendants  presented,  inter  alia,  the 
following  points: 

"  Ist.  ii  the  juiy  believe  from  the  evidence  that  for  some 
months  prior  to  the  collision  notices  were  placed  in  tlie  passenger 
and  baggage  care  of  the  mail  train  forbidding  passengers  to  ride  in 
the  baggage  car,  the  act  of  Stephen  Langdon,  deceased,  in  being 
in  said  car  at  said  time  was  illegal,  and  the  plaintiff  ciinnot  recover, 
even  though  there  was  a  permission,  expressed  or  implied,  on  the 
part  of  the  conductor  for  nim  to  be  there. 

"  Ans.   Refused."    {First  assi^ment.) 

"2d.  If  the  court  should  decline  to  affirm  the  foregoing  point, 
then  they  are  requested  to  charge  the  jury  that  there  is  no  suffi- 
cient evidenoe  to  warrant  the  jury  in  finding  that  any  |)ormission. 
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expres.!  or  implied,  on  the  part  of  the  conductor  of  the  mail  train, 
existed,  whereby  said  Stephen  Langdon  was  lawfully  in  the  bag- 
gage car  on  the  day  of  tne  collision,  and  by  reason  thereof  the 
plaintiflEs  cannot  recover. 

"  Ans.  Refused."     (Second  assignment.) 

"  6th.  That  the  jury  are  not  at  liberty  to  find  such  implied  per- 
mission existed  unless  the  evidence  satisfies  them  that  said  Stepnen 
Langdon,  deceased,  did  so  frequently  and  notoriously  ride  in  said 
baggage  car  as  reasonably  to  induce  the  belief  that  the  conductor 
knew  he  did  so,  and  that  unless  the  jury  are  satistied  that  such  was 
the  fact  plaintiff  cannot  recover. 

"  Ans.  Affirmed.  With  the  qualification,  that  if  you  believe 
that  the  conductor  actually  knew  from  his  own  observation  that 
he  had  done  so  before  and  made  no  objection  thereto,  or  knew 
from  personal  observation  that  he  was  in  that  car  the  day  of  the 
collidion  previous  to  the  accident,  sufficiently  long  before  the  col- 
lision to  enable  him,  without  neglecting  his  other  pressing  duties, 
to  request  him  to  leave,  and  did  not  do  so,  this  may  be  sufficient 
evidence  of  implied  assent."     (Third  assignment.) 

*'  7th.  That  if  the  jury  believe  from  the  evidence  that  said 
Stephen  Langdon,  deceased,  was  not  in  the  habit  of  riding  in  said 
bi^ggage  car,  but  may  on  several  occasions,  while  on  the  tmin,  have 
left  his  seat  in  one  of  the  passenger  care  and  gone  into  the  baggage 
car  for  a  special  purpose,  without  remaining  tlierein  but  for  a  short 
time,  and  then  returned  to  the  car  he  had  left,  such  acts  would  not 
justify  the  jury  in  finding  that  he  had  an  implied  permission  from 
the  conductor  to  ride  in  the  baggage  car,  and  if  the  evidence 
shows  no  greater  permission  than  that,  plaintiffs  cannot  recover. 

*' Ans.  Affirmed.  But  if  the  conductor  knew  that  deceased  did 
as  stated  in  this  point,  and  that  he  did  so  to  converse  with  Luther, 
the  baggage  master,  or  for  other  purposes  of  his  own,  remaining 
there  as  indicated  by  plaintiff's  evidence,  this  would  be  evidence 
from  which  the  jury  may  infer  consent  of  the  conductor  to  his 
being  there,  which  would  be  sufficient  to  justify  a  verdict  for 
plaintiff  so  far  as  this  question  is  concerned."  (Fourth  assign- 
ment. 

**  8th.  That  in  no  event  can  there  be  any  recovery  greater  than 
the  sum  of  $5,(M)0,  because  of  the  acceptance  of  the  Act  of  April 
4,  1S(;8,  by  the  Pennsylvania  Railroad  Company,  as  shown  by  the 
certified  copy  of  the  resolution  of  said  company  given  in  evidence. 

"Ans.  Refused.  This  question  can  be  raised  by  motion  in 
arrest  of  judgment,  if  the  verdict  sluuld  render  it  necessary." 
(Fifth  assignment.) 

Verdict  for  plaintiff  for  $5712.50,  and  judgment.  Defendant 
took  this  writ,  filing,  inter  alia,  the  above  assimiments  of  error. 

Messrs.  Hampton  iS^  Dalzell,  for  plaintiff  in  error,  cited 
Cope  V.  Dodd,  13  P.  S.,  R.,   13 ;  Adams  v.  Ins.  Co.,  76  P.  S. 
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R.,  411 ;  Bureer  v.  Ins.  Co.,  71  P.  S.  R.,  422;  LawBon  v,  R.  R. 
Co.,  1  Grant  Ca.,  Vol.  I.,  p.  329 ;  Acts  of  Assemblv  of  15th  April, 
1851,  Purd.  1093,  2Gth  April,  1855,  Purd.  1094,  41111  ApiiK  ls6S, 
Purd.  1094 ;  Kirby  v.  R.  R.  Co.,  20  P.  F.  S.,  506 ;  Kuy  r.  R.  R. 
Co.,  25  P.  F.  S.,  277 ;  R.  R.  Co.  v.  Rowan,  16  P.  F.  S.,  3r.3 ;  R. 
R.  Co.  V.  Keller,  17  P.  F.  S.,  307 ;  Const.  Pa.,  Sec.  21,  Art.  III.  ; 
Hays  V.  Com'th,  1  Norris,  518. 

Messrs.  Barton  &  Sons,  for  defendants  in  error,  cited  O'Don- 
nell  V.  R.  R.  Co.,  9  P.  F.  S.,  239 ;  Creed  v.  R.  R.  Co.,  5  K  orris, 
139 ;  Jacobus  v.  R.  R.  Co.,  31  Legal  Intelligencer,  277. 

Opinion  by  Paxson,  J.,  January  5th,  1880 : 

There  are  certain  facts  in  this  case  which  are  r'^f  dispnted. 
Stephen  Langdon,  the  deceased,  to  recover  diniu:<.i.  for  whose 
death  this  action  was  brought,  was  an  employee  ot  the  company 
defendant,  but  was  not  engaged  upon  the  nestem  Pennsylvania 
Railroad,  where  the  accident  occurred.  His  position  was  that  of 
night  inspector  of  locomotives  at  the  outer  depot  of  the  Pennsyl- 
vania Railroad  in  the  city  of  Pittsburg.  The  depot  had  been 
burned  by  the  riotere  the  day  before  the  accident  occurred.  He 
lived  upon  the  line  of  the  Western  Pennsylvania  Ruilroad,  a  few 
miles  out  of  the  city,  and  was  in  the  habit  of  i-icJiug  to  and  from 
his  home,  daily,  on  said  road.  He  travelled  upon  a  conmaitation 
ticket,  such  as  is  usually  sold  to  passengei-s.  At  the  time  of  the 
accident  he  was  riding  in  the  baggage  car,  in  violation  ot  the  rulcft 
of  the  company.  Said  rules  were  conspicuously  posted  in  the 
baggage  car.  The  particular  rule  in  question  is  as  follows:  "  They 
(the  trainmen)  must  see  that  passenge!-s  are  properly  seated,  ano 
will  not  allow  them  to  stand  on  the  platforms  oi  tne  cars,  nor  ride 
in  the  baggage  nor  mail  cars.  Conductoi*8  and  brakemen  are 
instnicted  to  strictly  enforce  this  rule,  and  it  is  expected  that  pas- 
sengers will  cheerfully  comply,  as  the  rule  is  oue  intended  for 
their  own  safety,  it  being  particularly  dangerous  for  passen^t^rs  to 
be  on  platforms  as  trains  approach  stations."  Whilst  Langdon  was 
sitting  in  the  baggage  car,  and  after  the  train  had  left  Sharps! >urg, 
it  collided  with  the  nuiil  train,  injunng  him  so  severely  that  his 
death  occurred  within  a  few  hours  thereafter.  Had  he  been  in  the 
smoking  car  or  in  any  of  the  passenger  cat's,  he  would  not  have 
been  injured.  After  the  accident,  he  stated  to  some  of  the  wit- 
nesses, that  if  he  had  not  gone  into  the  baggage  car  he  would  not 
have  been  hurt. 

The  right  of  a  railroad  company  to  make  reasonable  rules  for  its 
own  protection,  and  for  the  safety  and  convenience  of  passengers, 
has  been  repeatedly  recognized :  Sullivan  v.  Phila.  R.  R.  Co.,  6 
Casey,  234;  Power  v.  The  Penn.  R.  R.  Co.,  8  id.,  414;  The  West 
Chester  &  Phila.  R.  R.  Co.  v.  Miles,  5  P.  F.  S.,  209;  Pittshnrg 
Sr  Connellsville  R.  R.  Co.  v.  McClurg,  6  id.,  204;  Central  R.  R. 
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Co.  V.  Green,  5  Norris,  421 ;  O'Donnell  v,  Allegheny  Valley  R. 
R.  Co.,  9  P.  F,  S.,  239.  Such  companies  are  held,  and  very  prop- 
erly, to  a  strict  measure  of  responsibility  in  cases  of  injuries  to 
passengers.  It  is  not  unreasonable  that  they  should  have  the  right 
to  require  passengers  to  observe  such  proper  regulations  as 
are  essential  to  tneir  own  safety.  With  all  the  care  such 
corporations  can  exercise  in  the  perfection  of  their  road-bed 
and  machinery,  and  in  the  selection  of  their  servants,  accidents 
involving  injuries  and  loss  of  life  will  frequently  occur.  This  must 
continue  to  be  the  case  so  long  as  iron  and  wood  are  destructible, 
and  dependence  is  placed  upon  the  fidelity,  the  vigilance  and  the 
judgment  of  servants.  A  misplaced  switch,  or  an  inaccurately 
worded  telegram,  may  send  a  train  to  destruction.  In  such  and 
other  Kke  cases,  the  company  is  liable  to  the  party  injured.  The 
practicable  impossibility  of  avoiding  all  accidents  by  rail  furnishes 
no  good  reason  why  such  corporations  shall  not  respond  in  dam- 
ages for  injuries  caused  by  the  negligence  of  their  servants  when 
and  so  often  as  the  same  occurs.  Such  being  the  measure  of  their 
responsibility,  may  they  protect  themselves  so  far  as  to  require  pas- 
sen^X^rs  to  conform  to  reasonable  rules  intended  to  lessen  the 
chances  of  their  being  in jured  ?  We  know  of  no  well-considered 
case  which  holds  that  they  may  not  do  so,  nor  has  any  suflBcient 
reason  been  shown  why  they  should  not.  In  doing  so  they  at  least 
seek  to  guard  the  lives  of  their  passengers. 

The  baggage  car  is  a  known  place  oi  danger.  In  this  respect  it 
differs  from  the  cow-catcher  and  the  platform  only  in  degree.  It 
is  placed  ahead  of  the  passenger  cars,  and  next  to  or  near  the  loco- 
motive. In  cases  of  collision  it  is  the  first  car  to  give  way  to  the 
6hock,  and  frequently  is  the  only  one  seriously  injured.  It  is 
treated  as  dangerous  by  the  rules  of  all  well-regulated  companies, 
and  the  rule  of  the  defendant  company  emphatically  declared  it 
to  be  so.  An  infant  or  an  idiot  might  be  excused  for  riding  in 
such  a  position  by  reason  of  his  lack  of  mental  capacity,  but  an 
intelligent  man,  accustomed  to  railroad  travel,  must  be  presumed 
to  know  its  danger.  It  is  patent  and  the  same  under  all  circum- 
stances. 

Can  a  passenger  who  voluntarily  leaves  his  proper  place  in  the 
passenger  car,  in  violation  of  the  rules  of  the  company,  to  ride  in  the 
Daggage  car,  or  other  known  place  of  danger,  and  who  is  injured 
in  consequence  of  such  violation,  recover  damages  for  such  injury  ? 
We  are  not  speaking  of  a  possible  accident  the  I'esult  of  a  brief 
visit  to  the  baggage  car  to  give  some  needed  directions  about  a 
passenger's  baggage,  to  have  it  re-checked,  or  for  any  other  legiti- 
mate purpose,  but  of  a  person  who  rides  in  a  baggaee  car  in  vio- 
lation of  a  known  rule  of  the  company,  and  who  is  injured  in 
consequence  of  such  violation. 

In  considering  this  question  regard  mnst  be  had  to  the  charao- 
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ter  of  the  rule  violated.  The  rules  adopted  by  tlie  railroad  com- 
piinies  are  a  part  of  their  police  arrangements.  Some  of  them 
are  for  the  convenience  of  the  company  in  the  arrangement  of  its 
business,  others  are  for  the  comfort  of  passengers,  and  yet  others 
have  regard  exclusively  to  the  safety  of  passengers.  The  distinc- 
tion between  them,  and  the  diiference  in  the  consequences  of  their 
violation,  is  manifest.  As  an  ilhist ration :  it  would  Ik?  unreason- 
able to  hold  that  the  violation  of  the  rule  against  smoking  could 
he  set  up  tis  a  defence  to  an  action  for  personal  injuries  result- 
ing from  the  negligence  of  the  comj)any.  On  the  other  hand, 
should  a  passenger  insist  upon  riding  upon  the  cow-catcher  in  the 
face  of  a  rule  j)rohibiting  it,  and  as  a  coiiMM|nence  should  be 
injured,  I  apprehend  it  would  be  a  good  detenee  to  an  action 
against  the  company,  evon  though  the  negligence  of  the  lattcr'a 
servants  was  tlie  cause  of  the  collision  or  other  accident  by  which 
the  injury  was  occasioned.  And  if  the  passenger  thus  recklessly 
exposing  his  life  to  possible  accidents  were  a  s;ine  man,  more 
especially  if  he  were  a  railroad  man,  it  is  ditticult  to  see  how  the 
knowledge  or  even  the  assent  of  the  ccmductor  to  his  occupying 
such  a  j)osition  could  aifect  the  case.  There  can  be  no  license  to 
commit  suicide.  It  is  true  the  conductor  has  the  control  of  the 
train,  and  may  assign  passengers  their  seats.  Uut  he  may  not  assign 
a  passenger  to  a  se<it  on  the  cow-catcher,  a  position  on  the  ph^tform 
or  in  the  baggage  car.  This  is  known  to  every  intelligent  man, 
and  appears  upon  the  face  of  the  rule  itself.  He  is  expressly 
required  to  enforce  it,  and  to  prohibit  any  of  the  acts  referred  to, 
unless  it  be  riding  upon  the  cow-catcher,  which  is  so  manifestly 
dangerous  and  improper  that  it  has  not  been  deemed  necessary  to 
prohibit  it.  We  are  unable  to  see  how  a  conductor,  in  violation  of 
a  known  nile  of  the  company,  can  license  a  man  to  occupy  a  place 
of  danger  so  as  to  make  the  company  responsible.  It  is  otherwise 
as  to  rales  which  are  intended  merely  for  the  convenience  of  the 
company  or  its  passengers.  It  was  said  by  Woodwai''.  J.,  in  Sul- 
livan V.  The  Eailroad  Co.,  supra,  that  "  on  the  part  of  th  •  passen- 
ger his  assent  is  implied  to  all  the  company's  reasonai.k;  rules  and 
reflations  for  entering,  occupying  ana  leaving  their  cars,  and  if 
injury  befall  him  by  reason  of  his  disregard  of  regulations  which 
are  necessary  to  the  conduct  of  the  business  of  the  companv,  the 
company  is  not  liable  in  damages  even  though  the  negligence  of  their 
servants  concurred  with  his  own  negligence  in  causing  the  mis- 
chief." This  principle  is  even  broader  than  the  one  we  arc  now 
contending  for.  We  only  assert  here,  that  if  a  passenger  wilfully 
violates  a  known  rule  intended  for  his  safetv,  and  is  injured  in  con- 
sequence of  such  violation,  he  is  not  entitled  to  recover  damages 
for  such  injury. 

We  are  not  aware  that  the  foregoing  views  conflict  with  any  of 
our  own  cases.    They  may  not  harmonize  with  some  of  the  oicta 
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which  lie  scattered  through  them,  but  a  careful  examination  of  the 

?oints  decided  shows  no  sei'ious  embarrassment.  In  O'Donnell  v, 
'he  Allegheny  Valley  Kailroad  Co.,  9  P.  F.  S.,  239,  one  of  the 
cases  relied  upon  to  sustain  tlie  contrary  view,  the  court  below 
instructed  the  jury,  as  we  gather  from  the  opinion  of  Agnew,  J., 
"  Summing  up  the  doctrine  of  the  court,  as  found  in  the  charge  and 
answei's  to  the  points,  it  was  this  :  tliat  the  baggage  car  is  an  im- 
proper place  for  a  passenger,  and  whether  the  rule  of  the  company 
forbidding  him  to  be  there  is  made  known  to  him  or  not,  his 
own  intelligence  should  teach  him  that  it  is  not  liis  proper  place ; 
that  if  he  leaves  his  seat  in  the  passenger  car  and  goes  into  the 
baggage  car  he  is  guilty  of  negligence ;  that  notliing  less  than  a 
direction  or  an  invitation  from  the  conductor  to  go  there  will  ex- 
cuse this  negligence,  and  such  direction  or  invitation  should  not  be 
inferred  from  the  mere  fact  that  lie  had  been  accustomed  to  ride 
frequently  in  the  baggage  car  with  the  knowledge  of  the  conductor 
and  without  objection.  The  judge  therefore  instructed  the  jury 
that  if  the  plaintiff  left  the  pasi^enger  car  without  the  direction  or 
invitation  of  the  conductor,  he  did  what  no  passenger  had  a  right 
to  do,  even  though  he  had  been  accustomed  to  ride  there  with  the 
knowledge  of  the  conductor  and  without  objection."  It  will  be 
noticed  that  this  court  did  not  deny  the  correctness  of  this  ruling 
as  an  abstract  proposition.  It  was  merely  held  that  it  was  not  cor- 
rect as  applied  to  the  facts  of  that  case.  It  was  said  by  the  court: 
"  In  view  of  the  evidence  this  instruction  wbb  erroneous."  What 
was  the  evidence  ?  Again  I  quote  from  the  opinion  :  "  The  plain- 
tiff had  been  riding  in  the  baggage  car  for  about  two  months. 
Murphy,  the  conductor,  himself  admitted  that  Listen's  men  rode 
frequently  in  the  baggage  car  without  his  objecting;  that  he  never 
ordered  them  out.  VV  hen  tliey  got  on  that  car,  they  generally 
remained  tiiere  without  objection ;  that  he  had  no  recollection  of 
requesting  them  to  go  into  the  passenger  car,  and  that  he  had  not 
at  any  time  requested  the  plaintiff  to  leave  the  baggage  car.  The 
reason  for  this  is  obvious.  Tliese  hands,  though  passengers  on  the 
train  from  the  terms  of  their  emplovment,  still  retained  the  out- 
ward appearance  of  employees.  They  were  in  their  working 
clothes,  which,  owing  to  their  employment,  were  doubtless  often 
soiled  and  filled  with  perepiration.  They  were  probably  at  times 
not  considered  travelling  companions  for  those  wlio  sat  m  the  pas- 
senger cai's,  and  at  times  the  cars  were  probably  filled.  It  was  not 
at  all  unnatural  that  they  themselves  should  wish,  and  that  the 
conductor  should  desire  tliem  to  travel  on  the  baggage  car,  out  of 
the  immediate  presence  of  tlie  passengers.  Under  the  circum- 
stances it  cannot  be  justly  said  of  tham,  as  of  ordinary  pas8engei*s, 
'that  any  one  who  is  possessed  of  suflicient  intelligence  to  travel 
should  be  held  to  know  that  the  baggage  car  is  not  an  appropriate 
place  for  passengers,'  nor  to  say,  although  the  consent  of  the  con- 
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dactor  to  riding  there  may  be  inferred  from  these  facte,  yet  it  does 
not  follow  that  the  company  is  liable  unless  it  is  shown  that  they 
were  there  at  the  invitation  or  by  direction  of  the  conductor."    And 
in  concluding  his  opinion,  the  learned  jud^e  said :  '*  From  the  evi- 
dence in  this  case  the  jury  mi^lit  reasonably  conclude  that  O'Don- 
nell  Wiis  in  the  baggage  car  with  the  permission  of  the  conductor 
and  for  the  benefit  of  the  coinjiany,  and  was  rightfully  there  at  the 
time  of  the  accident."     It  will  be  observed  that  the  Ciise  was  put 
mainly  upon  the  ground  that  the  plaintiflF  and  his  co-employees  had 
been  i-iding  in  the  baggage  car  daily  for  two  months,  under  circnm- 
6tancL\s  wliich  would  justify  the  jury  in  finding  that  it  was  an  ar^ 
ran-(eiiicnt  for  the  benefit  of  tue  company.     It  may  be  conceded 
that  if  a  baggage  car  is  used  as  a  passenger  car  for  months,  the  full 
measure  of  responsibility  would  attach.     There  is  notiiing  of  the 
kind  here.     The  deceased  was  riding  in  the  baggage  car  for  his  own 
convenience,  and  to  have  achat  with  the  baggage  ma^ter,  with  whom 
he  appeiirs  to  Irive  been  intimate.     The  assent  or  even  the  knowl- 
edge of  the  conductor  wius  not  shown.     The  jury  were  allowed  to 
gue^  at  it  by  reason  of  the  submission  of  this  question  of  fact  upon 
rlearly  insufe  'i^nt   evidence.     In    Lackawanna    and    Bloomsburg 
Railroad  Co.  v.  Chenewith,  2  P.  F.  S.,  382,  there  was  a  violation  of 
a  rule  of  the  company,  but  it  was  a  rule  that  had  no  relation  to  the 
plaintiff's  safety  as  a  passenger.     He  induced  some  of  the  company's 
employees,  in  the  absence   of  the  superintendent,   to   attach   nis 
freiji^ht  car  to  a  passenger  train,  agreeing  to  run  all  risks  and  to  at- 
tend to  the  brakes  on  his  own  car.     The  engine  ran  over  a  cow,  by 
means  of  which  the  plaintiff  was  injured.     It  is  manifest  the  facts 
of  this  case  have  no  analoi^y  to  that  of  a  passenger  who  leaves  his 
seat  in  the  cars  and  rides  in  a  known  place  of  danger  in  violation 
of  the  company's  rules.     The  court  evidently  held  this  view,  for  it 
was  said  by  Mr.  Justice  Thompson,  in  delivering  the  opinion  :  ''If 
a  passenger  puts  himself  out  of  place  and  in  a  place  of  danger,  and 
is  injured  as  the  result,  this  is  damnum  absque  injuria,  and  he  can- 
not recover."    The  recent  case  of  Creed  v.  The  Pennsylvania  R.  R. 
Co.,  5  Xorris,  139,  also  rests  upon  an  entirely  different  state  of  fncts. 
There  the  deceased  was  riding  in  the  caboose  car  at  the  rear  end  of 
the  train,  in  violation  of  the  rules  of  the  company.     But  it  no- 
where appeared  that  the  rule  violated  was  intended  for  the  safety 
of  passengers,  nor  was  it  even  alleged  that  the  caboose  car  was  a 
place  of  danger.     On  the  other  liand  it  wjis  said  by  Mr.  Justice 
Gordon:  "iSo  presumption  of  negligence  can  arise,  either  in  fact 
or  in  law,  from  the  fact  of  Creeas  occupancy  of  the  caboose,  for 
there  is  no  evidence  that  it  was  in  any  degree  more  unsafe  tliJin  any 
other  car  in  the  train.     It  was  indeed,  under  all  ordinary  circum- 
stances, the  one  that  was  the  most  safe:  from  collisions  in  front  of 
the  train  it  was  protected  by  the  cars  which  preceded  it,  and  from 
dangers  behind,  being  itself  a  lookout,  it  was  guarded  by  the  con- 
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etant  vigilance  of  the  employees."  The  distinction  between  this 
ease  and  tlie  one  in  hand  is  so  palpable,  that  further  reference  to  it 
is  unnecessary. 

Our  own  cases  give  us  no  trouble,  nor  is  there  serious  difficulty 
in  tlie  authorities  outside  of  this  state  that  have  been  called  to  our 
attention.  In  Dunn  v.  The  Grand  Trunk  Ry  Co.,  58  Maine,  187, 
the  plaintijff  got  on  board  a  freight  ti'ain  in  violation  of  the  loiles 
of  the   company.     The  conductor  did  not  put  him   oflf,   nor  re- 

?uest  liiin  to  leave,  but  accepted  his  fare  as  a  tii'st-class  passenger, 
t  was  held  that  he  was  entitled  to  recover  for  injuries  caused  by 
the  negligence  of  the  company's  servants.  Here  the  conductor  ac- 
cepted Ills  fare  as  a  tiret-class  passenger,  and  permitted  him  to  take 
his  scat  in  the  saloon-car  of  the  freight  train.  There  wa«  no  point 
that  it  was  a  place  of  danger,  nor  that  the  rule  was  intended  for 
the  safety  of  i)a8sengers.  On  the  contrary,  it  was  manifestly  a  mere 
police  regnhition  in  the  interests  of  the  company.  It  was  said  by 
Appleton,  C.  J.,  in  delivering  the  opinion  of  tne  court:  "If  any 
extraordinary  danger  arises  from  the  violation  of  the  known  rules 
of  the  company,  as  by  standing  on  the  cars  when  in  motion,  the 

f passenger  violating  the  rules  assumes  the  special  risks  resulting 
rom  such  violation.  But  if  the  act  of  the  passenger  in  no  way 
conduces  to  the  injury  received,  the  carrier  must  be  held  respon- 
sible for  the  necessary  consequences  of  his  negligence  or  want  of 
care."  Isbell  v.  New  York  &  New  Haven  K.  K.  Co.,  27  Conn., 
398,  was  an  action  brought  to  recover  damages  for  cattle  killed 
upon  the  track,  and  has  no  application.  Keith  v,  Pinkham,  1  Lu- 
dren  (Me.),  501,  was  a  case  of  injury  to  a  passenger  by  s^.age.  He 
took  a  seat  on  the  outside  of  the  coach — there  being  a  vacant  seat 
inside — after  being  told  that  if  he  did  so  it  would  be  at  his  own 
risk.  The  defendant  asked  an  instruction  that  if  p'aintiff  liad 
been  directed  to  take  an  inside  seat,  he  could  not  recover.  Apple- 
ton,  J.,  said  :  "  If  the  plaintiff  was  injured  through  his  or  their  neg- 
lect, he  being  in  the  exercise  of  ordinary  and  connnon  care  in  the 
way  of  contributing  to  the  injury  by  his  position,  lie  might  well 
maintain  this  suit.  The  fact  that  the  plaintiff  took  his  position 
outside  was  a  circumstance  proper  for  the  consideration  of  tlie  jury  . 
in  determining  whether  his  negligence  contributed  in  any  way  to 
the  production  of  the  injury.  But  the  requested  instructions  took 
from  the  jury  all  inquiries  as  to  the  attendant  negligence,  and  they 
were  rightfully  withneld."  Here  the  plaintiff  took  a  seat  intended 
for  passengers,  and  usually  so  occupied.  If  it  was  a  place  of 
danger,  such  fact  did  not  appear,  and  it  may  be  safely  said,  as  a 
general  rule,  the  result  of  every  intelligent  man's  experience,  that 
an  outside  seat  on  a  stage  coach  cannot  be  pronounced  extra  haz- 
ardous as  a  matter  of  law.  It  was  properly  left  to  the  jary.  Hu- 
elsentkamp  v.  Citizen's  R'y  Co.,  37  Mo.,  537,  was  an  injury  to  u 
passenger  whilst  standing  on  the  platform  of  a  city  car.    "So  notice 
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was  given  not  to  ride  there,  nor  was  any  rule  of  the  company 
shown.  The  question  whether  it  was  a  position  of  danger  wab  not 
raised,  and  there  is  little  analogy  in  this  respect  between  a  liorse 
car  in  a  city  and  a  car  propelled  by  steani.  Kichinond  ?\  The  Sac- 
ramento \  alley  R.  R.  Co.,  18  Cal.  351,  was  a  case  of  a  pastienger 
who  was  injnred  by  an  accident  caused  by  cattle  upon  the  track. 
It  is  not  in  point.  In  Washburn  i\  The  Nashville  &  Chattanooga 
R.  R.  Co.,  3  Head.  (Tenn.),  t>38,  the  plaintiff  was  injured  whilst 
riding  in  the  baggage  car.  In  this  respect  it  resembles  the  case 
under  consideration,  lint  here  the  analogy  ceases.  The  plaintiff 
was  travelling  upon  a  pass,  and  the  principal  question  was  whether 
he  could  recover  for  that  reason.  This  Question  was  settled  by 
Railroad  Co.  v.  Derby,  11  Howard,  468.  No  point  was  made  in 
regard  to  a  rule  of  the  company  prohibiting  the  use  of  the  baggage 
car  for  passengers,  nor  was  the  fact  of  its  being  a  place  of  danger 
referred  to.  Carroll  v.  New  York  &  New  Haven  R.  R.  Co.,  1 
Duer,  571,  was  a  case  decided  in  the  Superior  Court  of  the  city  of 
New  York,  and  much  relied  upon  as  sustaining  the  opposite  view. 
There,  as  here,  the  plaintiff  was  injured  whilst  in  the  Baggage  car, 
and  would  iiave  escaped  if  he  had  been  in  the  passenger  car.  The 
court  i-ecognized  the  fact  that  the  baggage  car  was  a  place  of 
danger,  but  held  that,  inasmuch  as  he  was  there  with  the  knowl- 
edge and  consent  of  the  conductor,  he  was  there  rightfully,  and 
was  entitled  to  recover.  But  there  was  no  question  made  of  the 
violation  of  such  a  rule  as  we  have  here,  nor  was  even  the  exist- 
ence of  a  similar  rule  shown.  In  its  absence,  it  may  well  he  that 
the  assent  of  the  conductor  gave  him  the  right  to  be  in  the  ba^ 
gage  car,  and  if  he  was  there  lawfully,  under  all  the  authorities,  he 
was  entitled  to  recover.  Jacobus  v.  St.  Paul  &  Chicago  R'y  Co. 
(Supreme  Court  of  Minnesota),  reported  in  the  Legal  Intelligencer 
of  August  28,  1874,  was  also  a  case  of  injury  to  a  passenger  who 
was  rioing  in  the  baggage  car,  contrary  to  tne  rule  of  the  company. 
The  court  said  there  was  a  conflict  of  evidence  as  to  whether  the 
plaintiff  had  been  notified  of  the  rule,  but  that,  inasmuch  as  he  was 
shown  to  have  been  there  with  the  knowledge  and  assent  of  the 
conductor,  it  made  no  difference.  The  learned  judge  who  delivered 
the  opinion  relied  upon  Railroad  Co.  v.  Chenewith,  and  the  line  of 
cases  I  have  just  discussed.  Whatever  there  is  of  confusion  upon 
this  question  arises  from  the  misapplication  of  the  rule  in  Railroad 
Co.  V.  Chenewith  and  its  cognate  cases.  The  difference  between  a 
rule  for  the  convenience  of  the  company  and  one  for  the  safety  of 
the  passenger  has  been  entirely  lost  sight  of.  In  the  former,  the 
company  would  be  liable,  unless  the  violation  was  the  cause  of  the 
acciaent  producing  the  injury.  In  the  latter,  it  is  suflScient  to  re- 
lieve the  companv  that  the  injury  was  received  in  consequence  of 
the  violation  of  the  rule,  and  this,  notwithstanding  the  fact  that  the 
n^ligence  of  the  company's  servants  was  the  cause  of  the  accident. 
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^e  do  not  regard  Jacobns  v.  The  Railroad  Co.  as  entitled  to  weight 
;as  authority.  The  reasoning  of  the  court  is  not  satisfactoir,  and 
the  authorities  cited  do  not  sustain  the  position  assumed  by  the 
learned  judge  who  delivered  the  opinion. 

I  am  not  aware  that  it  has  been  decided  in  any  well-considered 
case  that  a  passenger  may,  as  a  matter  of  right,  ride  in  the  baggage 
car  at  the  nsk  of  the  company.  In  a  few  cases  it  has  been  neld 
that  the  assent  of  the  conductor  is  sufficient  to  charge  the  latter 
with  the  consequences  of  his  act ;  that  it  amounts  to  a  waiver  of 
the  rule  forbidding  passengere  to  ride  in  the  baggage  car.  But  how 
can  a  conductor  waive  a  rule  which  by  its  very  terms  he  is  com- 
manded to  enforce  ?  He  may  neglect  to  enforce  it,  and  when  the 
rule  is  a  mere  police  arrangement  of  the  company,  such  nerfect 
may  perhaps  amount  to  a  waiver  as  between  the  passenger  and  the 
company.  But  where  the  rule  is  for  the  protection  of  human  life, 
the  case  is  very  different.  We  are  not  disposed  to  encourage  con- 
ductors or  other  railroad  officials  in  violating  reasonable  rules, 
which  are  essential  to  the  protection  of  the  travelling  public.  If 
it  is  once  understood  that  a  man  who  rides  in  a  baggage  car,  in 
violation  of  the  rules,  does  so  at  his  own  risk,  we  shall  have  fewer 
accidents  of  this  description. 

On  the  other  side,  we  have  the  case  of  Robertson  v.  The  Erie 
Railroad  Co.,  22  Barbour,  91,  in  which  it  was  held  that  where  one 
rode  upon  the  engine  in  violation  of  the  known  rules  of  the  com- 
pany, and  was  there  injured,  he  could  not  recover,  notwithstanding 
ne  was  there  with  the  assent  of  the  engineer ;  and  our  own  case  ot 
Pittsburg  &  Connellsville  R.  R.  Co.  v,  McClurg,  6  P.  F.  S.,  294,  in 
which  it  was  held  that  where  a  traveller  "  puts  his  elbow  or  his 
arm  out  of  a  car  window  voluntarily,  without  any  qualifying  cir- 
cumstances impelling  him  to  do  it,  it  is  negligence  in  se;  and  where 
that  is  the  state  of  the  evidence,  it  is  the  duty  of  the  court  to  de- 
clare the  act  negligence  in  law." 

The  plaintiffs  must  be  held  to  a  knowledge  by  Langdon,  the  de- 
ceased, of  the  rule  in  question.  Aside  from  the  fact  that  it  was 
conspicuously  posted  in  the  baggage  car,  it  is  not  disputed  that  the 
deceased  was  an  employee  of  the  defendant  company.  That  he  was 
temporarily  out  of  work,  as  was  alleged,  by  reason  of  the  burning 
of  the  depot,  is  not  material.  Whilst  all  his  rights  as  a  passenger 
are  conceded,  his  position  was  such  that  he  nmst  have  been  famil- 
iar with  a  rule  that  is  generally  known  to  every  intelligent  man 
who  travels  bv  rail. 

We  need  not  pureue  the  subject  further.  We  regard  the  weight 
of  authority  as  with  the  principle  indicated,  and  it  is  sustained  by 
the  sounder  reason.  Under  the  facts  of  this  case  the  defendant^ 
first,  second,  sixth  and  seventh  points  should  have  been  affirmed 
without  qualification. 

It  was  also  error  to  decline  the  defendant's  eighth  point.     (See 
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fifth  aBsignroent.)    The  second  section  of  the  Act  of  4th  of  April, 
1868,  Painph.  Laws,  58,  limits  the  amount  to  be  recovered  in  ac- 
tions against  railroad  companies  and  common  carriers  for  negli- 
gence to  $3000  in  case  of  personal  injuries,  and  $5000  in  case  of 
death.    In  Cleveland  &  Pittsburg  R.  li.  Co.  v.  Rowan,  16  P.  F. 
S.,  393,  the  constitutionality  of  the  Act  was  atUrmed,  so  far  as  it 
limits  the  liability  in  case  of  death,  and  it  was  held  that  ^'  damages 
for  death  are  exclusively  statutory,  and  are  capable  of  restriction 
and  limitation  by  the  Legislature.     This  principle  was  recognized 
by  the  later  case  of  Pennsylvania  R.  R.  Co.  v.  Keller,  17  P.  F.  S., 
300.    The  Act  of  1868  has  never  been  repealed  by  the  Legislature. 
It  was  contended,  however,  that  it  had  been  repiealed  by  Section 
21  of  Article  3  of  the  Constitution,  which  is  as  follows :     "  No 
Act  of  the  General  Assembly  shall  limit  the  amount  to  be  recovered 
for  injuries  resulting  in  deatli  or  for  injuries  to  pei'son  or  property; 
and  in  case  of  death  from  such  injuries,  the  right  of  action  shall 
Burvive,  and  the  General  Assembly  shall  prescribe  for  whose  benefit 
such  actions  shall  be  prosecuted.    No  Act  shall  prescribe  any  limi- 
tations of  time  within  which  suits  may  be  brought  against  corpora- 
tioDs  for  injuries  to  persons  or  property,  or  for  other  causes  diflEer- 
CDt  from  those  fixed  by  general  laws,  regulating  actions  against 
natural  persons,  and  such  Acts  now  existing  are  avoided.*'     The 
first  portion  of  this  section  ends  with  a  period,  and  is  complete  in 
itself.    It  has  no  reference  to  corporations  as  distinguished  from 
natural  persons,  and  imposes  a  restriction  upon  the  power  of  the 
Legislature  to  limit  the  amount  to  be  recovered  in  cases  of  injuries 
or  death.     It  speaks  for  the  future  only,  and  avoids  no  existing 
Acts.    The  second  part  of  the  section  prohibits  any  limitations  oi 
time  within  which  actions  for  such  causes  shall  be  broui^^ht  against 
corporations,  other  than  those  fixed  by  general  laws,  and  avoids  all 
8uch  existing  Acts.     That  is  to  say,  it  avoids  all  existing  laws  im- 
posing limitations  upon  the  time  of  bringing  suit,  other  than  those 
in  harmony  with  general  laws.     This  is  the  plain  reading  of  the 
section.     The  Act  of  1868  is  not  "  such  "  an  Act.     It  relates  not 
to  the  time  of  bringing  suit,  but  to  the  ti  mount  to  be  recovered. 
Aside  from  this,  the  fourth  section  of  the  Act  of  1808  provides 
that  "upon  the  acceptance  of  the  provisions  hereof  by  any  carrier 
or  corporation,  the  same  shall  become  a  part  of  its  Act  of  Incorpo- 
ration."    It  was  in  evidence  in  the  court  below  that  the  defendant 
company  had   fonnerly  accepted  the  provisions  of  the  Act.     So 
that,  at  the  time  of  the  adoption  of  the  Constitution,  tlie  provisions 
of  said  Act,  limiting  the  amount  to  be  recovered  in  case  of  death 
to  $5000,  was  a  part  of  the  charter  of  the  company.     The  effect  of 
the  Constitution  upon  charters  existing  at  the  time  of  its  passage 
was  before  this  court  in  Hays  v.  The  Commonwealth,  1  Norris, 
518.    It  was  there  held  that  Section  4  of  Article  XYI.  of  the  new 
Constitution,  which  provides  that  "  in  all  elections  for  directors  or 
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mana^rs  of  a  corporation,  each  member  or  shareholder  may  cast 
the  whole  number  of  his  votes  for  one  candidate,  or  distribute  them 
upon  two  or  more  candidates,  as  he  may  prefer,"  does  not  apply  to 
a  corporation  that  existed  prior  to  the  adoption  of  the  Constitution, 
and  has  not  since  accepted  the  benefits  of  any  legislation  under  it, 
and  whose  charter  contained  the  provision  "that  at  all  general 
meetings  or  elections  by  the  stockholders  each  share  of  stock  shall 
entitle  the  holder  thereof  to  one  vote."  It  was  there  said :  "  Char- 
ters of  private  corporations  are  left  exactly  as  the  new  Constitution 
found  them,  and  so  they  must  remain  until  the  companies  holding 
them  shall  enter  into  a  new  contract  with  the  State,  by  accepting 
the  benefit  of  some  future  legislation."  The  judgment  ot  this 
court  is  so  well  vindicated  in  the  clear  and  well-considered  opinion 
of  our  brother  Gordon  that  we  may  well  be  excused  any  further 
discussion  of  this  question.  It  is  conclusive  of  this  branch  of  the 
present  contention. 

For  the  reasons  given,  we  are  of  opinion  that  the  defendant's 
eighth  point  should  also  have  been  affirmed. 

Judgment  reversed. 

See  Kentucky  R.  R.  Co.  v,  Thomas,  ante.  As  to  implied  assent  of  the  con- 
ductor, see  O'Donnell  v.  Allegheny,  etc.,  R.  R.  Co.,  59  Pa.  St.,  239;  Watson 
V.  Northern  Ry.  Co.,  24  Upper  Canada,  Q.  B.,  98;  Carroll «.  N.  Y.  etc.,  R  R. 
Co.,  1  Duer,  571 ;  Jacobus  «.  St.  Paul,  etc.,  R.  R.  Co.,  20  Minn.,  125  ;  Phila- 
delphia, etc.,  R.R.  Co.  V,  Derby,  14  How.,  468;  Washburn  v.  Nashville,  etc., 
R  R.  Co.,  8  Head,  688;  Compare  Hickey  v,  Boston,  etc.,  R.R.  Co.,  14  Allen, 
429. 

As  to  immunity  fro^  liability  where  the  company  post  printed  directions 
f orpassengers.  Hi^^s v,  Hannibal,  etc.,  R R., Co.,  36  Mo.,  410 ;  Colegrove 
«.  Harlem,  etc^  R  K.  Co.,  20  N.  T.,  492;  Clark  «.  Eighth  Ave.  R  R.  Co.,  32 
Barb.,  657.     • 
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Michigan   Central  R.  R.  Co. 
Smithson. 

(Advance  Cote,  Michigan  Jieporti.) 

When  a  person  enters  into  the  serrioe  of  a  railroad  company,  he  aasumes  the 
risks  and  dangers  incident  thereto,  and  cannot  demand  oompenaatioa  from 
his  employer  for  any  accidental  injury. 

But  an  employer  must  not  submit  his  servants  to  risks  by  his  own  negligence^ 
and  is  responsible  for  injuries  if  he  shall  do  so. 

It  is  negligence  if  an  employer  send  his  servant  into  dangerous  places,  or  pot 
him  to  dangerous  tasks,  of  the  risks  of  which  the  servant  is  ignorant^ 
unless  notice  is  given  to  put  the  servant  on  his  guard. 

But  no  employer  is  bound  at  his  peril  to  make  use  only  of  the  best  imple- 
ments, the  best  machinery,  ana  the  best  methods.  If  servants  with  lull 
knowledge  of  the  employer's  way  of  conducting  his  business  engage  and 
co-operate  in  it,  they  voluntarily  assume  the  risks. 

A  rdlrotid  company  received  and  transported  over  its  road  cars,  the  coupling 
apparatus  of  which  differed  considerably  from  that  on  its  own  cars.  The 
difference  made  the  coupling  more  dangerous.  Its  brakemen  were  fre- 
quently adled  upon  to  make  up  trains  with  them.  Meld  not  to  be  legal 
negligence  to  receive  and  transport  such  cars. 

^orwas  It  legal  negligence  in  receiving  such  cars  for  transportation  to  fail 
to  notify  the  brakemen  of  the  difference;  tliis  being  appsu^nt  to  any  one 
who  should  attempt  to  perform  the  coupling. 

Bailroad  companies  in  Michigan  are  obliged  to  receive  for  transportation  cars 
of  the  proper  gauge  which  are  offered  to  them  by  other  companies,  not- 
withstanding differences  in  coupling  apparatus.  Not  only  do  the  neces- 
sities of  commerce  and  their  own  interest  require  this,  but  it  is  required 
by  statute;  and  it  would  be  a  flagrant  breach  of  corporate  duty  to  reiuse. 

Filed  January  12,  1881, 

Error  to  Superior  Court  of  Detroit. 

Henry  Russell  and  G.  Y.  N.  Lothrop,  for  plaintiff  in  error. 

GriflSn  &  Dickinson,  for  defendant  in  error. 

CooLEY,  J.  Smithson  sued  the  railroad  company  to  recover 
damages  for  injuries  alleged  to  have  been  caused  by  the  company's 
negligence.  Ite  was  a  switchman  in  the  employ  of  the  company, 
and  had  been  for  about  a  month,  when  in  an  attempt  to  couple 
two  freight  cars  his  hand  was  caught  between  them  and  he  was 
seriously  hurt.  lie  had  been  a  switchman  and  brakeman  for 
several  j'ears  on  the  Grand  Trunk  Railway  of  Canada  before  en- 
tering the  service  of  defendant.  The  cars  he  was  coupling  were 
cars  Delonging  to,  and  received  from,  the  New  York,  Lake  Erie 
&  Western  Kailway.  At  the  ends  were  what  are  known  among 
railroad  men  as  "  double  dead-woods."  A  car  of  this  construction 
has  a  horizontal  timber  at  the  end  with  projecting  blocks  bolted 
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to  each  end  of  the  timber,  and  the  draw-bar  for  coupling  extends 
but  little  beyond  the  faces  of  these  blocks.  In  couphng  me  blocke 
come  together  and  receive  the  blow  of  the  cars.  The  coupling-pin 
is  dropped  between  the  blocks  from  above.  Distinguished  from 
the  car  with  double  dead-woods  is  that  known  as  the  single  dead- 
wood,  which  dispenses  with  the  projecting  blocks,  and  leaves  the 
draw-bar  to  receive  the  concussion  when  the  cars  are  coupled. 
The  cars  of  the  defendant  are  single  dead-woods,  and  so,  perhaps, 
are  four-fifths  of  all  the  cars  which  pass  over  its  road.  Several 
long  lines,  however,  use  the  double  dead-woods  exclusively,  and 
among  these  are  the  Pennsylvania  Kailroad  Company's  lines,  those 
of  the  Delaware,  Lackawanna  &  Western,  and  the  Pittsburgh, 
Fort  Wayne  &  Chicago.  The  New  York,  Lake  Erie  &  Western 
Railroad  Company  has  adopted  the  double  dead-woods,  but  has 
some  cars  not  of  that  style. 

The  gravamen  of  the  plaintiff's  complaint  is  that  he  was  em- 
ployed by  the  defendant  m  making  up  trains  and  coupling  cars ; 
that  the  existence  and  use  of  double  dead-woods  was  unusual  and 
in  the  highest  degree  dangerous  to  the  life  and  limbs  of  persons  so 
employed,  as  the  defendant  well  knew,  and  that  on  the  ninth  day 
of  March,  1879,  the  plaintiff,  in  and  about  the  ordinary  course  of 
his  said  employment,  "and  when  the  plaintiff  did  use  due  care, 
was  coupling  certain  cars,  which  said  cars  by  the  carelessnesa,  neg- 
ligence and  default  of  the  defendant,  had  been  introduced  and 
used  upon  the  said  railroad  by  the  defendant,  then  having  and 
bearing  such  unusual  attachments  called  dead-woods,  so  as  afore- 
said placed  and  being,  which  the  defendant  well  knew,  but  of 
whicn  the  plaintiff  was  wholly  ignorant,  without  using  reasonable 
and  ordinary  means  and  appliances  for  the  protection  of  its  em- 
ployees, and  especially  the  plaintiff,  in  coupling  the  same,  was 
caught  between  the  dead-woods  so  placed  and  being  upon  said 
cars,  and  being  so  held,  the  said  cars  were  driven  and  run  against 
the  plaintiff,  and  a  portion  of  his  hand  was  destroyed,"  etc. 

Tiie  coupling  of  cars  on  the  road  of  defendant  appears  to  be 
done  with  the  hand  alone,  without  the  assistance  of  aii^  mechani- 
cal implement.  There  is  some  evidence  that  what  is  called  a 
"  stick  "  is  sometimes  made  use  of  in  coupling  the  double  dead- 
woods,  but  the  evidence  is  very  slight,  and  scarcely  intelligible, 
and  it  does  not  appear  that  the  use  of  such  an  implement  is  gen- 
eral anywhere.  The  plaintiff  gave  evidence  that  tended  to  snow 
that  the  coupling  of  the  double  dead-woods  belonging  to  the  New 
York,  Lake  Erie  &  Western  Railway  Company  is  always  danger- 
ous ;  one  witness  going  so  far  as  to  testify  that  the  man  attempt- 
ing it  is  more  apt  to  be  caught  than  to  escape  with  safety.  It 
was  also  shown  that  the  construction  of  these  cars  differed  from 
double  dead-woods  in  general ;  the  blocks  being  higher  and  nearer 
together ;  and  there  was  considerable  evidence  that  this  difference 
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increased  the  danger.  On  the  other  hand  it  was  shown  that  the 
New  York,  Lake  Erie  &  Western  Railway  Company  deliberately 
adopted  this  particular  form  "  as  the  result  of  some  20  years'  expe- 
rience," and  that  many  of  the  cars  of  that  company  are  passing 
over  the  road  of  defendant  constantly.  Four  hundred  ana 
seventy-six  passed  over  in  the  first  ten  days  of  defendant's  service, 
but  how  many  of  these  were  double  dead-woods,  or  how  many  it 
was  necessary  to  couple,  did  not  appear.  The  case  was  submitted 
to  a  jury  who  returned  a  verdict  tor  the  plainti£E,  assessing  his 
damages  at  $5,000.  It  is  claimed  in  this  court  that  there  was 
nothing  to  submit  to  the  jury. 

Nobody  disputes  that  when  a  person  enters  the  service  of  a 
railroad  company  he  assumes  the  risks  and  dangers  incident 
thereto,  and  cannot  demand  compensation  from  his  enoployer  for 
any  accidental  injury.  In  Davis  v.  Detroit,  etc.,  R.  Co.,  20 
Mich.  105 ;  Quincv  Mining  Co.  v.  Kitts,  42  Mich.  34,  and  other 
cases,  we  have  said  all  that  can  be  needful  on  this  subject,  and 
shall  not  repeat  it  here.  Nobody  disputes  either  that  the  em> 
plover  is  charged  with  the  duty  of  care  to  those  in  his  service, 
and  must  not  subject  them  to  risks  by  his  own  negligence.  This, 
is  amply  explained  in  Chicago,  etc.,  TR.  Co.  v.  Bayfield,  37  Mich. 
205 ;  and  in  Swoboda  v.  Ward,  40  Mich.  420,  it  was  held  in 
an  opinion  by  Mr.  Justice  Marston  that  when  the  servant  is  to  be 
sent  into  dangerous  places  or  put  to  dangerous  tasks,  of  the  risks 
of  which  he  is  ignorant,  due  care  on  the  part  of  the  master  re- 
quires that  he  shall  give  the  servant  notice  and  put  him  on  his 
guard.  We  abide  by  all  these  decisions,  and  new  cases  must  be 
governed  by  them  as  the  facts  may  require. 

If  the  only  question  before  us  were  whether  it  was  prudent  and 
safe  to  introduce  and  use  the  cars  with  the  coupling  arrangement 
now  complained  of,  we  should  perhaps  be  compelled,  upon  the 
evidence  before  us,  to  decide  that  it  was  not.  The  preponderance 
of  evidence  that  they  are  more  dangerous  than  the  smgle  dead- 
woods  is  very  decided,  and  makes  us  regret  that  we  are  without 
explanation  as  to  what  it  was  in  the  twenty  years'  experience  of 
the  New  York,  Lake  Erie  &  Western  Eiailroad  Company  that 
led  the  company  to  adopt  this  style  of  car.  It  is  not  likely  that 
the  consideration  of  safety  escaped  attention,  because  it  should 
have  great  if  not  controlling  weight;  but  it  must  be  admitted 
that  the  evidence  presented  m  this  record  tends  to  establish  the 
fact  that  all  double  dead-woods  are  more  dangerous  to  the  man 
called  upon  to  couple  them  than  are  the  single  dead-woods,  and 
that  the  form  adopted  by  the  New  York,  Lake  Erie  &  Western 
is  most  dangerous  of  all.  There  is,  nevertheless,  some  evidence 
the  other  way. 

But  if  it  be  conceded  the  double  dead-woods  are  so  dangerous, 
the  concession  does  not  dispose  of  this  case.    This  is  a  question 
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of  negligence.  The  charge  is  that  defendant  has  been  guilty  of  a 
breach  of  duty,  to  one  of  its  servants,  in  pennitting  the  care  of  the 
New  York,  Lake  Erie  &  Western  Railroad  to  come  upon  its  own 
road,  and  to  be  handled  and  coupled  by  its  switchmen,  without 
warning  them  of  the  peculiar  construction,  and  without  furnishing 
them  with  appliances  to  make  the  coupling  safe.  There  is  no 
dispute  regarding  the  main  facts  bearing  upon  this  question.  The 
company  owning  these  care  has  many  thousand  of  them  in  use, 
and  probably  several  hundred  are  coupled  together  every  day. 
No  doubt  accidents  sometimes  occur,  for  the  act  of  coupling  care 
of  any  pattern  is  always  hazardous ;  but  the  evidence  of  persons 
having  actual  knowledge  does  not  show  that  they  are  more  fre- 
quent on  that  road  than  on  othere.  Wlien  a  witness  testifies 
from  mere  inspection,  as  one  does,  that  the  chances  of  injury  are 
greater  than  the  chances  of  escape,  we  have  a  right,  and  indeed 
are  compelled,  to  receive  his  opmion  with  many  allowances,  and 
to  suspect  that  he  has  either  misspoken  or  used  words  without 
fully  apprehending  their  meaning.  If  this  opinion  even  distantly 
approached  the  truth,  a  single  day's  destruction  of  life  and  limb 
from  the  use  of  these  cars  would  startle  the  country,  and  be  surely 
followed  by  desertion  of  laborera,  and  quite  as  surely  by  pro- 
hibitory legislation. 

Any  form  of  care  a  railroad  company  may  select  for  use  must 
be  one  that  with  care  can  be  coupled  safely,  or  the  company  could 
not  afford  to  operate  its  road  by  means  of  them.  With  the  need- 
less exposure  of  its  men  to  danger  by  the  use  of  unsuitable  care, 
the  company  would  inevitably  subject  itself  to  public  odium  and 
disfavor;  casualties  to  property  would  be  increased,  and  if  it 
could  succeed  in  manning  its  road  with  laborere,  it  nmst  pay 
them  wages  increased  by  the  risks  of  danger.  These  are  potent 
facts,  and  they  iustify  an  inference,  when  a  particular  form  of 
car  is  deliberately  chosen  and  adhered  to,  that  it  is  believed  by 
those  who  make  use  of  it  to  be  as  safe  as  any  other.  It  is  no 
doubt  true  that  a  company  may  make  serious  mistakes  in  such  a 
case.  It  is  quite  possible  for  a  company  to  adhere  unreasonably 
to  something  which  has  been  thoroughly  demonstrated  to  be 
dangerous ;  and  the  mere  fact  that  it  does  so  cannot  be  conclusive 
in  its  favor  of  the  want  of  negligence.  But  on  the  other  hand 
no  railroad  company  and  no  manufacturing  or  business  establish- 
ment of  any  kind  is  bound  at  its  peril  to  make  use  only  of  the 
best  implements,  and  the  best  macninery  and  the  safest  methods. 
The  state  does  not  require  it,  and  could  not  require  it,  without 
keeping  such  minute  and  constant  supervision  oi  private  affairs, 
and  interfering  with  such  frequency  as  in  all  cases  would  be  irri- 
tating and  damaging,  and  in  many  cases  would  become  intoler- 
able. In  the  main  the  state  must  leave  every  man  to  manage  his 
own  business  in  his  own  way.     If  his  way  is  not  the  best,  but 
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nevertheless  others,  with  a  full  knowledge  of  what  his  way  is, 
see  fit  to  co-operate  with  him  in  it,  the  state  cannot  interfere  to 
prevent,  nor  punish  him  in  damages  when  the  risks  his  servants 
voluntarily  assume  are  followed  by  iniuriee.  Ilulett,  etc.,  t\  8t. 
Louis,  etc!,  R.  Co.,  67  Mo.  240 ;  Lovejoy  v.  Boston,  etc,  R.  Co., 
125  Mass.  79. 

But  it  is  said  that  even  if  it  be  not  n^ligenoe  in  another  com- 
pany to  use  these  cars,  it  is  negligence  in  defendant  to  receive 
them  among  other  cars,  and  to  send  its  switchmen  to  make 
up  trains  with  them  without  giving  notice  of  the  difference. 
Tlie  desirability  of  notice  is  manifest,  but  how  it  is  to  be  given  is 
not  so  plain.  It  appears  that  the  company  inspects  every  car 
offered  to  it  by  another  for  transportation,  and  marks  for  rejec- 
tion aU  that  are  considered  unsafe  and  sets  them  aside  ;  and  it  is 
said  that  the  company  should  mark  in  the  saiiie  or  some  similar 
way  all  cars  whicn  do  not  couple  like  its  own,  and  then  brakemen 
would  be  put  upon  their  guard.  As  coupling  is  required  to  be 
done  at  all  hours  of  the  day  and  night,  at  all  points  on  defendant's 
line,  and  often  under  circumstances  of  great  haste,  the  ^larking 
would  need  to  be  something  the  switchman  would  instantly  per- 
ceive without  groping  about  for  it,  and  in  respect  to  which  there 
could  be  no  confusion  and  no  mistake.  The  best  marking  might, 
perhaps,  be  a  placard  of  some  sort  at  the  end  of  each  car,  where 
It  would  readily  attract  the  attention  of  the  coupler ;  and  as  there 
are  several  dinerent  kinds  of  car,  so  there  would  need  to  be  as 
many  different  placards.  The  differences  in  these  would  be  con- 
fusing and  likely  to  lead  to  mistakes. 

But  we  have  had  produced  for  our  inspection  on  the  argument 
a  model  of  the  double  dead-woods  which  caused  the  injury,  and 
it  seems  impossible  to  give  to  the  coupler  any  better  or  more  ef- 
fectual notincation  of  their  presence,  and  of  the  difference  from 
those  belonging  to  the  defendant,  than  their  very  form  necessarily 
gives  of  itself.    The  difference  is  very  marked  and  striking,  and  it  is 

auite  impossible  to  couple  the  double  dead-woods,  or  to  approach 
iem  for  the  purpose  with  any  degree  of  attention,  without  ob- 
serving it.  Tnis  IS  so  whether  the  coupling  is  done  in  tlie  day- 
time or  night-time ;  for,  in  the  night,  every  switchman  has  his 
lantern  with  him,  or  should  have  it  on  all  occasions.  If,  there- 
fore, a  switchman  were  to  declare  that  he  had  attempted  to  couple 
the  double  dead-woods,  without  noticing  how  they  differed  from 
the  cars  of  defendant,  the  conclusion  would  be  inevitable  that  he 
had  gone  heedlessly  in  the  performance  of  a  duty  requiring  great 
care,  and  that  he  had  not  allowed  his  eyes  to  inform  him  what 
was  before  him. 

Moreover,  the  business  of  the  road  was,  of  itself,  a  notification 
that  many  differences,  requiring  attention  in  coupling,  were  to  be 
encountered  by  switchmen  and  brakemen.     The  Michigan  Cen- 
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tral  is  a  great  common  way  for  the  cars  of  all  the  railroad  com- 
j^anies  of  the  country,  and  every  man  in  employ  of  the  de- 
fendant, if  he  has  ordinary  intelligence,  is  perfectly  cognizant  of 
the  fact.  He  knows,  too,  that  the  cars  of  the  several  railmad  and 
transpoitation  companies  differ,  and  that,  at  one  time  or  another, 
all  these  differences  may  appear  in  the  cars  he  may  be  called  npon 
to  couple  or  uncouple.  Every  train  is  likely  to  have  several  kinds, 
and  he  cannot  assume,  as  he  passes  from  one  to  another,  that  the 
two  will  be  alike ;  much  less  that  the  whole  train  will  be.  To 
notify  him,  specially,  of  the  differences,  would  not  only  be 
troublesome  and  expensive,  and  oftentimes,  as  above  explained, 
confusing,  but  it  would  be  a  work  of  supererogation  ;  for  any 
man  capable,  intelligently,  of  performing  the  duty,  would  be  no 
wiser  after  the  notice  tnan  before ;  and  a  man  who  would  not 
heed  the  information  the  verv  nature  and  course  of  the  business 
would  impart  to  him,  would  be  protected  by  no  notice.  The 
best  notice  is  that  which  a  man  must  of  necessity  see,  and  which 
cannot  confuse  or  mislead  him ;  he  needs  no  printed  placard  to 
announce  a  precipice  when  he  stands  before  it. 

It  is  said  the  defendant  should  have  reduced  the  danger  to  a 
minimum  by  furnishing  each  man  with  what  is  known  as  a 
"stick"  to  assist  him  m  coupling.  Our  information  on  this 
subject  is  too  meagre  to  enable  us  to  detennine  what  force 
there  might  be  to  this  position  if  the  facts  were  fully  shown. 
We  do  not  know  that  any  implement  of  the  kind  is  in  use  by  any 
company,  or  that  the  men  would  be  willing  to  use  it,  and  keep  it 
by  tnem  ready  for  use  at  all  times,  if  required  to  do  so.  JSo 
jury,  with  the  little  information  on  the  subject  which  this  record 
gives,  could  draw  an  inference  of  negligence  from  the  failure  to 
adopt  this  implement. 

The  primary  fact  that  must  rule  this  controversy  is,  that  the 
Michigan  Central  Railroad  Company  is  compelled  to  receive  and 
transport  over  its  road  all  the  varieties  of  freight  cars  which  are 
offered  to  it  for  the  purpose,  and  which  are  upon  wheels  adapted 
to  its  gauge.  It  is  compelled  to  do  so — -Jirsty  because  the  ne- 
cessities of  commerce  demand  it.  It  cannot  and  would  not  be 
tolerated,  that  cars  loaded  at  New  York  for  San  Francisco,  or  at 
Boston  for  Chicago,  should  have  their  freight  transferred  from 
one  car  to  another  whenever  they  passed  upon  another  road. 
Time  would  be  lost,  expense  increased,  injuries  to  freight  made 
more  numerous,  and  no  corresponding  advantage  accrue  to  any 
one.  It  is  compelled  to  do  so — second^  by  its  own  interest.  To 
attempt  to  stop  every  car  offered  to  it  at  its  termini^  that  the 
freight  might  be  transferred  to  its  own  vehicles,  would  be  to  drive 
away  from  its  line  a  large  portion  of  its  trafiSc,  and  compel  it  to 
rely  upon  a  local  business,  for  which  it  must  increase  its  charges 
*  «aaKe  up,  if  possible,  for  what  it  would  lose.     But,  tiiird^  the 
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statute  itself  requires  it.  It  is  provided  by  General  Laws,  1873, 
page  99,  that  "  every  corporation  owning  a  road  in  use,  sliall,  at 
reasonable  times,  and  for  a  reasonable  compensation,  draw  over 
the  same  the  merchandise  and  cars  of  any  other  corf>oration.'^ 
The  necessities  of  conunerce  require  this,  with  such  imperative 
force,  that  there  could  scarcely  be  a  more  flagrant  breach  of  cor- 
porate duty,  than  would  be  a*  refusal  to  obey  this  law ;  and  the 
interference  of  the  state  to  punish  the  refusal  could  hardly  fail  to 
be  speedy  and  effectual. 

It  does  not  follow  that  laborers  must  sacrifice  life  or  limb  in 
order  to  meet  this  great  public  necessity.  It  is  certain  that  there 
must  be  brakemen  and  switchmen,  and  that  these  must  be  called 
upon  to  perform  the  somewhat  hazardous  act  of  coupling  cars, 
and  of  niakin^  up  trains  of  cars  of  different  constructions.  But 
the  act  is  oangerous— ;/fr^  because  inevitable  accidents  will 
sometimes  occur ;  and,  second^  because  even  in  the  most  exposed 

g>Bitions  men  will  sometimes  be  wanting  in  ordinary  pruaence. 
ut  when  accident  or  ne^li^ence  intervenes,  any  business  is  dan- 
fi:erous.  The  difference  in  danger  is  only  one  of  deerree.  There 
^  more  risks  in  operating  T^iU  by  sLm  than  l?y  water,  bnt 
this  does  not  prove  the  use  of  the  steam-engine  to  be  ne£:li^nce 
in  the  mill^wner.  The  same  remark  may  be  made  of  ai^rent 
cars.  One  constmction  of  car  may  render  necessaiy  a  higher  de- 
gree of  care  in  coupling  than  another  calls  for ;  but  there  is  no 
ground  whatever  for  imputing  to  this  defendant,  or  to  any  other 
railroad  company,  legal  negligence  for  that  which  was  a  necessity 
of  its  business,  and  which  aU  pereons  in  its  employ  must  be  pre- 
sumed to  have  known  was  a  necessity.  Indianapolis,  etc.,  K. 
Co.  V.  Flanigan,  77  111.  365 ;  Toledo,  etc.,  R.  Co.  v.  Black,  88 
111.  112;  Baldwin  v.  Chicago,  etc.,  R.  Co.,  50  Iowa,  680. 

The  judgment  must  be  reversed  with  costs,  and  a  new  trial 
ordered. 

(The  other  justices  concurred.) 

See  Clark  v.  Boston  and  Albany  R  R.  Co.  infra. 
A.  railwBT  company  is  not  bound  to  discard  cars  of  an  old  style  because  the 
coupling  of  them  with  cars  of  a  new  pattern  is  attended  with  increased  dan- 
ger. Ft.  Wayne,  etc.,  R.R.  Co. 9.  Qildersleeve,  83  Mich.,  133;  Indianapolis, 
etc.,  R  R.  Co.  V,  Flanigan,  77  111.,  865;  Toledo,  etc.,  R  R.  Co.  v.  Ashoury, 
84  m.,  429;  Toledo,  etc.,  R  R  Co.  v.  Black,  88  III.,  112;  but  if  the  coupling 
of  a  particular  car  should  be  too  short,  the  company  is  liable,  Toledo,  etc., 
R  R  Co.  «.  Fredericks,  71  111.,  294;  Crutchfleld  «.  Richmond,  etc.,  R  R 
Co.,  78  N.  C,  300;  or  defective,  Le  Claire  v.  First  Division,  etc.,  R.  R  Co., 
20  Minn.,  9;  or  a  portion  of  the  car  adjacent  to  the  coupling  out  of  order, 
Wedgewood  v.  Chicago,  etc.,  R  R  Co.,  41  Wis.,  478;  8.  C,  44  Wis.,  44. 
An  employee  who  attempts  to  couple  cars  while  in  motion  cannot  recover. 
Mnldowneyv.  111.  Central  R.  R.,  89  Iowa,  176;  Williams  t^.  Iowa  Central  R. 
R  Co.,  48  Iowa,  896;  Marsh  «.  South  Carolina  R.  R  Co.,  56  Georgia,  274 
(see  contra.  Snow  «.  Housatonic  R.  R  Co.,  8  Allen,  441).  Where  it  is  the 
aaty  of  the  brakeman  to  take  damaged  cars  to  the  shop  to  be  repaired,  and 
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he  is  injured  while  coupling  such  cars,  he  cannot  recover  damages  for  nerii- 
gence  on  the  part  of  the  company  for  using  such  cars.  Chicago,  etc.,  R.  JEt. 
Co. «.  Ward-  61  BL,  130. 

A  railroad  company  is  obliged  to  use  only  ordinary  care  to  prevent  injuries 
to  its- employees.  Locke  v.  Sioux  City,  etc.,  R.  R.  Co.,  46  Iowa,  109;  S.  C, 
16  Am.  R.  R.,  138;  Fuller  v,  Jewett.  infra. 

A  railroad  company  is  not  obliged,  under  all  circumstances,  to  adopt  the 
safest  known  appliances.  Ft.W.  R.  R.  «>.  Gildersleeve,  83  Mich.,  183;  Stacks. 
Patterson,  6  Phila.,  225;  Western,  etc.,  R.  R  Co.,  «.  Bishop,  60  Ga.,  465; 
Wonder  t^.  Bait.,  etc.,  R  R  Co.,  82  Md.,  411;  Piper  «.  N.  Y.,  etc.,  R  R 
Co.,  1  Thomp.  and  Cook  (N.  Y.),  290;  Salters  v,  Delaware  &  H.  Canal  Co., 
8  Hun.  (N.  X.),  888;  but  a  company  must  not  use  cars  of  dangerous  construc- 
tion, St.  Louis,  etc.,  «.  Yalirius,  56  Ind.,  511;  Smith  «.  N.  Y.,  etc.,  R  R 
Co.,  19  N.  Y.,  127;  Hegeman  ©.  Western  R.  R  Co.,  13  N.  Y.,  9;  see  also, 
as  regards  the  duty  of  the  company  to  use  improvements,  etc.,  Taylor  «. 
Railway,  48  N.  H.,  816;  Fuller  «.  Talbot,  28  111.,  857;  Costellov.  Syracuse, 
etc.,  R  R  Co.,  65  Barb.  (N.  Y.),  92;  Smith  v.  New  York,  etc.,  R  R  Co., 
19  N.  Y.,  127;  Ford  v.  London,  etc.,  R  R.  Co.,  2  Foster  and  Finlason  (Eng- 
lish), 730;  Meier©.  Railroad  Co.,  64  Pa.  St.,  280;  Stein  wegt^.  Erie  R.  R 
Co.,  43  N.  Y.,  123;  Caldwell  c.  N.  J.  Steamboat  Co.,  47  N.  Y.,  282. 

An  employee  is  bound  to  know  that  cars  from  other  roads  are  being  hauled 
over  the  road  whose  employee  he  is,  and  he  must  know  those  cars  may  be 
differently  constructed.  Baldwin  v.  Chicago,  etc.,  R  R.  Co.,  50  Iowa,  680; 
Toledo,  etc.,  R  R.  Co.  «.  Asbury,  84  III.,  434 ;  Wonder  v.  Baltimore,  etc.,  R 
R  Co.,  82  Md.,  411;  Warner  tJ.  Erie  R  R  Co.,  89  N.  Y.,  471. 

An  employee  who  undertakes  the  performance    of  hazardous  duties  as- 
sumes such  risks  as  are  incident  to  their  discharge  from  causes  open  and 
obvious,  the  dangerous  character  of  which  causes  he  has  had  opportunity  to 
ascertain.     Dillon  «.  Union  Pacific  R.  R   Co.,  8  Dill.  C.  C,  819;  Assop  o. 
Yates,  2  Hurlstone  and  Norman  (Eng.),  768;  Skipp  v.  Eastern,  etc.,  R.  R 
Co.,  9  Exch.  (Eag,),  223;    Woodley  t>.  Metropolitan   R  R  Co.,  3  Excb. 
(Eng.),  384;  Fifield  «.  R  R  Co.,  42  N.  H.,   241;  Ladd  «.  New  Bedford  R 
R  Co.,  119  Mass.,  412;  Owen«.  R  R  Co.,  1  Lansing  (N.  Y.),  108;  Robin- 
son t).  Houston,  etc.,  R  R.  Co.,  46  Tex.,  540;  Haskins  v.  New  York,  etc, 
R  R  Co..  56  N.  Y.,  608;  S.  C,  65  Barb.  (N.  Y.),  129;  Wright «.  New  York, 
etc.,  R  R  Co.,  25  N.  Y.,  562;  Laning  «.  New  York  Cen.  R  R  Co.,  49  N. 
Y.,  521;  Gibson  «.  Erie  R  R.  Co.,  63  N.  Y.,  449;  Frazier  f>.  Pennsylvania 
R  R  Co.,  88  Pa.  St.,  104;  Patterson  v.  R  R  Co.,  76  Pa.  St.,  888;  Western, 
etc.,  R.  R  Co.  V.  Bishop,  50  Ga.,  465;  Johnson  f>.  Western,  etc.,  R  R  Co., 
55  Ga.,  133;  Georgia  R.  R.  Co.  «.  Kenney,  58  Ga.,  485;  Cmtchficld  tJ.  Rich- 
mond &  Danville  R.  R.  Co.,  78  N.  Car.,  800;  Dorsey  «.  Phillips  &  Colby 
Construction  Co.,  15  Am.  R.  R,  148,  and  cases  cited  in  note;  East  Tennes- 
see, Virginia  &  Georgia  R  R,  ib.,   174;    Wonder  «.  R,  R,  82  Md.,  410; 
Greenleaf  tJ.  III.  Cen.  R.  R,  29  Iowa,  14;  Muldowney  ©.  R.  R.  Co.,  89  Iowa, 
615;  Fort  Wayne,  etc.,  R  R  t>,  Gildersleeve,  88  Mich.,  133;  St.  Louis,  eta, 
R  R  Co.  V,  Britz,  72  III.,  2.>6;   Camp  Point  M.  Co.  t».  Ballon,  71  111.,  417; 
Toledo,  etc.,  R  R,  «.  Eddy,  72  III.,  138;  Toledo,  etc.,  R.  R  Co.  «.  Asbury, 
84  III.,  429;  Chicago,  etc.,  u.  Ward,  61  111.,  130;  Indianapolis,  etc.,  R  R 
Co.®.  Flanigan,  77  III.,  865;  Le  Claire©.  R  R  Co.,  20  Min.,  9;  Dale  f>.  St. 
Louis,  etc.,  R  R  Co.  63  Mo.,  455;  Sullivan  v.  Louisville  B.  Co.,  9  Buah 
(Ky.),  81;  Vicksburg,  etc.,  R  R  Co.  t».  Wilkins,  47  Miss.,  404;  Howd  «. 
R  R  Co.,  50  Miss.,  178;  Baldwin  v.  Chicago,  etc.,  R  R  Co.,  50  Iowa,  680; 
Warner  «.  Erie  R  R.  Co.,  89  N.  Y.,  471 ;  Toledo,  etc.,  R  R  Co.  «.  Black,  88 
HI.,  113;  Pennsylvania  R  R  Co.  v.  Lynch,  90  111.,  834;   Clark  v,  Chicago, 
etc.,  R  R  Co.,  92  111.,  44;  Lovejoy  «.  Boston,  etc.,  R  R  Co.,  125  Mass.,  79; 
Cagney  o.  Hannibal,  etc.,  R.  R  Co.,  69  Mo.,  416;  Hulett  «.  St.  Louis,  etc., 
R  R  Co.,  67  Mo.,  240;  Smith  v.  St.  Louis,  etc.,  R  R.  Co.,  60  Mo.,  240.    See 
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also  Clarke  «.  Holmes.  6  Hurlstone  and  Norman  (Eng.),  849;  Britton  «.  Gmt 
Western,  etc.,  Law  UeporU  (Eng.),  7  Ezch.,  180. 

See  Clark  v.  Boston,  etc.,  R.  R.  Co.,  infra;  Foeter  «.  Chicago,  etc.,  R  B. 
Co.,  84  III..  164;  S.  C,  16  Am.  R  R.,  452;  Perry  «.  Marsh,  25  Ala.,  659; 
Osborne  v.  Knox,  etc.,  R.  R  Co.,  68  Me.,  49;  Hulett  «.  St.  Louis,  etc.,  R 
R.  Co.,  67  Mo.,  289;  Hegeman  v.  Western,  etc.,  R  R  Co.,  18  N.  Y.,  9; 
Smith  V.  N.  Y.  &  H.  R.  R  Co.,  19  N.  Y.,  127;  Costello  •.  Syracuse,  etc.,  R 
R.  Co.,  65  Barb.,  92;  Roll  «.  Northern  Central  R  R  Co.,  15  Hun.  (N.  Y.), 
496;  Weeks  e.  Southern  Pacific  R  R  Co.,  52  Cal.,  602;  Fuller  «.  Jewett, 
infra. 

As  to  the  rule  in  Kentucky  requiring  the  use  of  the  latest  and  best  im- 
proTements,  see  Kentucky,  etc.,  R  R  Co.  v.  Thomas,  infra. 


Emily  J.  Fuller,  Administratrix,  etc.,  Respondent, 

V. 

Hugh  J.  Jewett,  Receiver,  etc.,  Appellant. 

(80  New  Tori  BtporU,  46.) 

An  act  or  duty  which  a  master  is  bound  to  perform  for  the  safety  and  pro- 
tection of  his  servant  cannot  be  delegated  so  as  to  exonerate  him  from 
liability  for  an  injury  to  the  servant  caused  by  an  omission  to  perform  it, 
or  by  its  negligent  performance ;  and  this,  whether  the  misfeasance  or 
nonfeasance  is.  that  of  a  superior  or  inferior  officer,  agent  or  servant,  to 
whom  the  doing  of  the  act  or  the  performance  of  the  outy  has  been  com- 
mitted. The  act  or  omission  is  that  of  the  master  also,  irrespective  of 
the  question  whether  it  was  or  was  not  practicable  for  the  mHster  to  act 

Senonally,  or  whether  he  did  or  did  not  do  all  that  he  personally  could 
o  to  secure  the  safety  of  the  servant. 

The  duty  of  maintaining  machinery  in  proper  repair  for  the  protection  of 
employees  operating  it  devolves  upon  the  master,  and  he  is  liable  for 
injuries  resulting  from  a  failure  to  perform  it. 

Aocordingly,  held^  where  an  engineer  upon  a  railroad  locomotive  was  killed 
by  an  explosion  of  a  boiler  which  had  been  for  some  time  out  of  repair, 
and  had  oeen  frequently  reported  and  sent  to  the  repair  shop  for  repairs, 
that  defendant  who  was  operating  the  road  was  not  excused  from  lia- 
bility by  the  facts  that  there  was  no  negligence  on  his  part  in  the 
employment  of  a  superintendent  of  repairs,  or  in  omitting  to  make 
proper  regulations  that  the  master  mechanic  having  charge  gave  proper 
instructions  for  the  thorough  examination  and  repair  of  the  engine,  and 
that  the  neglifrence  causing  the  accident  was  that  of  the  mechanics 
directed  to  make  the  repairs. 

(Argued  January  22,  1880;  decided  February  8,  1880.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  a  judgment  in 
favor  of  plaintifE,  entered  npon  a  verdict. 

This  action  was  brought  against  the  defendant  as  receiver,  etc., 
of  the  Erie  Railway,  to  recover  damages  for  the  death  of  Jefferson 
Fuller,  plaintifPs  intestate,  alleged  to  have  been  cansed  by  defend- 
ant's n^ligence. 

The  &ct8  appear  sufficiently  in  the  opinion. 
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C.  F.  Brown  and  L.  E.  Carr,  for  appellant.     The  dnty  which 
the  master  owes  to  his  servant,  to  keep  in  his  employment  compe- 
tent  servants  only,  and  to  furnish  snitable  and  reasonably  safe 
machinery  and  appliances,  is  not  an  absolute  one.     The  master  is 
simply  bonnd  to  exercise  dne  care  to  that  end.     (Wood's  Law  of 
Master  and  Servant,  696 ;  Hacket  v,  Middlesex  Manfg.  Co.,  101 
Mass.,  101;  Ryan  v.  Fowler,  24  N.  Y.,  410;  Wright  v.  N.  Y.  C. 
E.  R.  Co.,  25  id.,  562 ;  Warner  v.  Erie  R.  R.  Co.,  39  id.,  468 ; 
Faulkner  v,  Erie  Ridlway  Co.,  49  Barb.,  324 ;   Malone  v,  Hatha- 
wav,  64  N.  Y.,  5 ;  see  note  to  this  case,  21  Am.  Reo.,  579 ;  Tinney 
V.  k  &  A.  R.  R.  Co.,  62   Barb.,   218;  McMillan  v.  S.  &  W. 
R.  R.  Co.,  20  id.,  449 ;   Davis  v.  Detroit.,  etc.,  R.  R.  Co.,  4  Am. 
Rep.,  364;   Rose  v.  B.  &  A.  R.  R.  Co.,  58  X.  Y.,  217;   Chap- 
man V.  Erie  R.  R.  Co.,  55  id.,  579 ;  Laning  v.  N.  Y.  C.  R.  R.  Co., 
49  id.,  521 ;  FHke  v.  B.  &  A.  R.  R.  Co.,  53  id.,  550 ;  C.  C.  & 
I.  C.  R.  R.  Co.  V.  Troesch,  18  Am.  Rep.,  579 ;  Wonder  v.  B.  & 
O.  R.  R.  Co.,  3  id.,  143 ;   McMillan  v.  Saratoga  &  Washington 
R.  R.  Co.,  20  Barb.,  452 ;   Keegan  v.  Western  R.  R.  Co.,  4  Seld., 
175  ;  Story  on  Agency,  |  45,  d  and  e ;  Parsons  on  Contracts,  528 ; 
Leonard  v,  Collins,  70  N.  Y.,  90;   Allen  v.  New  Gas.  Co.,  17 
Eng^  Rep.  [Moak's  notes],  420-424 ;  Ilofnagle  v.  N.  Y.  C.  &  H. 
R.  K.  R.  Co.,  55  N.  Y.,  608.)     The  burden  is  upon  the  plaintiflf 
to  establiBh  negligence  of  the  master  and  his  own  care.     The  pre- 
sumption is  that  the  master  discharged  his  duty,  and  this  pre- 
sumption must  be  fairly  overcome  by  proof  of  his  personal  fault 
or  negligence.     (McMillan  v.  S.  &  W.  R.  R.  Co.,  20  Barb.,  449 ; 
Rose  V.  B.  &  A.  R.  R.  Co.,  58  N.  Y.,  217;  Wright  v.  N.  Y. 
C.  R.  R.  Co.,  25  id.,  562 ;   Malone  v,  Hathaway,  64  id.,  5,  and  21 
Am.  Rep.,  573,  notes  580,  5S1 ;   De  Graff  v.  N.  Y.  C.  &  H.  R 
R.  R.  Co.,  19  Alb.  Law  J.,  134 ;   Davis  v,  Detroit  R.  R.  Co.,  4 
Am.  Rep.,  364.)     This  presumption  is  not  overcome  and  negli- 
gence inferred  from  the  existence  of  a  defect  in  the  machine, 
although  a  servant  may  be  inrnred  in  consequence  of  that  defect. 
(De  Graff  v.  N.  Y.  C.  &  II.  R.  R.  R.  Co.,  19  Alb.  Law  J.,  134; 
Wood's  Master  and  Servant,  §§  358, 419 ;  Terry  v,  N.  Y.  C.  R.  R., 
22  Barb.,  574 ;   Curran  v,  Warren  Chem.  and  Manfg.  Co.,  36  N. 
Y.,  153 ;  Mobile,  etc.,  R.  R.  Co.  v.  Thomas,  42  Ala.,  672 ;   Baulec 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  59  N.  Y.,  356 ;  Hard  v,  Vt.  & 
Canada  R.  R.  Co.,  32  Vt.  472.)     There  is  no  proof  of  any  negli- 
gent act  on  the  part  of  the  general  agent  or  master  mechanic  which 
can  be  imputed  to  the  dciendant.     (Rose  v.  B.  &  A.  R.  R.  Co., 
58  N.  Y.,  221 ;  Warner  v,  Erie,  39  id.,  475  ;  Columbus,  etc,  R.  R. 
Co.  V.  Arnold,  31  Ind.,  174 ;  Laning  v,  K  Y.  C.  R.  R.  Co.,  49  N. 
Y.,  521,  527 ;  Allen  v.  New  Gas  Co.,  17  Eng.  Rep.  [Moak's  notes], 
420.)     A  master  is  not  liable  to  his  servant  for  an  injury  sustained 
through  the  neglect   of  another  servant.     (Coon  v,  Syracuse  & 
Utica  R.  R.,  6  N.  Y.,  492 ;   Shennan  v.  Rochester  &   Syracuse 
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R  R.  Co.,  17  id.,  153 ;  Laning  v.  K  Y.  C.  R  R  Co.,  49  id.,  621 ; 
Malone  v,  Hathaway,  64  id.,  5.)  If  the  servant  sustaining  an 
injury  through  defects  in  the  maciiinery  furnished  by  his  employer 
has  the  same  knowledge  or  means  of  knowledge  of  the  uefects 
referred  to  as  his  employer,  he  cannot  maintain  an  action  for  the 
injury,  but  will  be  held  to  have  voluntarily  assumed  all  the  risks 
of  the  employment  incurred  by  the  defective  machinery  used  in 
the  work,  (rriestly  v.  Fowler,  3  M.  &  W.,  1 ;  Keegan  i\  Western 
R  R  Co.,  4  Seld.,  175;  Wriglit  v.  N.  Y.  C.  R  R  Co.,  25  N.  Y., 
562 ;  Laning  v.  N.  Y.  C.  R.  R  Co  ,  49  id.,  521  ;  Mehan  v,  Syracuse 
&  Binghamton  R.  R.  Co.,  Ct.  of  App.  [4  Wei^kly  DigcrttJ,  Na 
25,  p.  588.^  Defendant  was  bound  to  exercise  only  ordinary  care. 
In  examimng  machinery  it  was  only  bound  to  use  such  means  and 
tests  as  were  usual  and  ordinary.  (De  GraflE  v.  N.  Y.  C.  &  •  H. 
R  R  R  Co.,  19  Alb.  Law  J.,  134 ;  Wonder  v.  B.  &  O.  R  R 
Co.,  3  Am.  Rep.,  143;  Warner  i;.  Erie  Railway  Co.,  39  N.  Y., 
468,  475.^ 

Samuel  Hand,  for  respondent.  A  railroad  company  owes  to  its 
employees  the  duty  of  furnishing,  maintaining,  and  keeping  its 
operative  machinery  in  good  repair,  so  as  to  protect  them  against 
danger.  (Flike  t).  Boston  &  Albany  R  R  Co.,  53  N.  Y.,  549; 
Lanang  t?.  N.  Y.  C.  R  R  Co.,  49  id.,  521 ;  Wright  v.  N.  Y.  C.  R. 
R  Co.,  25  id.,  565 ;  Connelly  v,  Pollian,  41  Barb.,  369;  41  N.  Y., 
619 ;  5  M.  H.  &  G.,  352 ;  8  Allen,  441 ;  Plank  v,  N.  Y.  C.  R.  R.  Co., 
60  N.  Y.,  607 ;  Mehan  v.  The  Syracuse,  Binghamton  &  N.  Y.  R 
Co.,  73  id.,  585 ;  Booth  v.  Boston  &  Albany  R  R  Co.,  73  id., 
38 ;  Stevenson  v.  Jewett,  16  Hun.,  210 ;  Malone  v,  Hathaway,  64 
N.  Y.,  5 ;  Hawley  v.  The  Northern  Central  Railway,  17  Hun.,  115  ; 
Keegan  v.  The  Western  R.  R  Co.,  8  X.  Y.,  175  ;  Gage  v.  D.  L.  and 
W.  R  R  Co.,  14  Hun.,  446.)  It  cannot  be  affirmed,  as  matter  of  law, 
that  an  engineer  while  running  an  engine  has  the  same  opportunity 
as  the  principal,  or  whatever  subordinate  may  represent  him,  wliose 
dutj  it  is  to  keep  the  engine  in  repair,  to  ascertain  and  know  of  de- 
fects. (Meelun  v,  S.  B.  &  N.  Y.  R  R  Co.,  73  N.  Y.,  585.)  This 
case  is  within  the  rule  established  in  this  State  upon  the  question  of 
defective  machinery  and  contributory  negligence.  (Median  v.  S. 
B.  &  N.  Y.  R  R  Co.,  73  N.  Y.,  585 ;  Booth  v.  Bo«ton  &  Al- 
bany R  R  Co.,  73  id.,  38;  Stevenson  v.  Jewett,  16  Hun.,  210; 
Keegan  t\  Western  R  R  Co.,  8  N.  Y.,  175.)  The  evidence  of 
the  plaintiffs  witnesses,  and  the  magnitude  of  the  defects,  with  the 
absence  of  any  proof  whatever  from  the  defendant  that  the  cor- 
roded sheets  could  not  be  detected,  justified  the  jury  in  finding 
that  a  proper  examination  of  the  boiler  bv  competent  men  had  not 
heen  had.  (Wolfhiel  v.  The  Sixth  Av.  R.  R.  Co.,  88  N.  Y.,  49.) 
The  negligence  of  an  agent  of  a  corporation,  ])os.^esNin£:  the  power 
and  authority  that  Van  Vechten  did,  is  imputal)le  to  the  principal, 
and  any  fault  upon  the  part  of  such  general  agent  is  the  fault  of 
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his  principal.  (Malone  v.  Hathaway,  64  N.  Y.,  9,  11 ;  Flike  v.  B. 
&  A.  B.  11.  Co.,  supra;  Laning  v.  N.  Y.  C.  Co.,  id.;  Meehan  v, 
S.  B.  &  N.  Y.  E.  Co.,  id. ;  Booth  v.  B.  &  A.  E.  E.  Co.,  id. ;  Cor- 
coran V.  Holbrook,  59  N.  Y.,  517 ;  Wright  v.  N.  Y.  C.  E.  E.  Co., 
supra;  Frazier?;.  Penn.  E.  Co.,  38  Penn.  St.,  104;  Coombs  v.  New 
Bedford  Cordage  Co.,  102  Mass.,  572 ;  Stevenson  v.  Jewett,  supra; 
Eyan  v.  Fowler,  24  N.  Y.,  410.) 

Andkews,  J. — Tlie  plaintiff's  intestate,  an  engineer  on  the  Erie 
Eailway,  was  killed  on  tlie  23d  of  July,  1875,  by  the  explosion  of 
the  boiler  of  a  locomotive  engine,  belonging  to  the  company,  which 
the  intestate  was  running  as  engineer,  at  the  time  of  the  accident. 
The  engine  was  examined  after  the  explosion,  and  it  was  found 
•that  a  number  of  stay-bolts  in  the  left  leg  of  the  boiler  were  broken, 
and  others  were  corroded  by  rust,  and  the  outer  sheet  of  the  boiler 
through  which  the  stay-bolts  passed  was  eaten  away  by  rust  to  the 
extent  of  from  one  third  to  one  half  its  original  thickness. 

The  evidence  authorized  the  inference  that  the  explosion  was 
caused  by  the  weakness  of  the  boiler,  resulting  from  the  defective 
stay-bolts  and  the  condition  of  the  outer  sheet.  It  did  not  definitely 
appear  how  long  the  defective  condition  of  the  boiler  had  existedL 
The  ends  of  some  of  the  broken  stay-bolts,  at  the  point  where  they 
were  broken,  were  scaled  over  with  rust,  and  experts  testified  that 
it  would  require  some  time  for  rust  to  eat  away  the  iron  to  the  ex- 
tent disclosed  by  the  examination.  The  engine  was  built  in  1865, 
and  had  been  in  use  on  the  railway  from  that  time.  In  October, 
1874,  it  was  taken  to  the  shops  of  the  company  for  general  repairs, 
and  Van  Vechten,  the  master  mechanic  in  cha^e  of  the  shops, 
gave  directions  for  its  thorough  overhauling.  The  repairs  were 
made  by  mechanics  in  the  employment  of  tlie  company,  and  in 
January,  1875,  the  repairs  having  been  completed,  the  engine  was 
again  placed  upon  the  road.  But  after  this,  the  engine  was  fre- 
quently reported  by  Fuller,  the  engineer,  to  be  out  of  order,  and 
in  each  month  subsequent  to  January,  1875,  to  the  time  of  the  ex- 
plosion, except  in  June,  repairs  were  made  thereon.  In  April,  the 
engineer  reported  that  the  stay-bolts  in  the  right  leg  of  the  boiler 
were  broken,  which  report  on  examination  was  found  to  be  true, 
and  the  broken  stay-bolts  were  replaced  by  new  ones.  When 
the  general  repairs  were  made  in  October,  1874,  the  mechanics  who 
had  chai^  of  the  I'epairs  examined  the  boiler  to  ascertain  whether 
any  of  the  stay-bolts  were  defective,  but  they  found  none.  This 
examination  however  was  substantially  confined  to  an  inspection  of 
the  outer  sheets  of  the  boiler,  to  discover  any  indication  of  weak- 
ness, and  to  hammering  on  some  of  the  bolts  to  ascertain  whether 
they  were  broken.  But  they  made  no  examination  of  the  mterior 
of  the  legs  of  the  boiler  by  the  use  of  lights,  as  was  practicable  and 
usual  in  case  of  general  repairs,  as  some  of  the  witnesses  testified. 

It  is  quite  clear  upon  the  evidence,  that  the  boiler  was  in  a  daa- 
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^rons  condition  at  and  prior  to  the  time  of  the  explosion.  The 
jury  were  authorized  to  lind  that  the  defects  existed  to  a  gieater 
or  less  extent  at  the  time  the  engine  was  taken  to  the  sho])8  in 
October,  1874,  and  that  the  mechanics  to  whom  Van  Vechten  liad 
committed  the  duty  of  making  the  necessary  repairs,  neffligently 
omitted  the  use  of  usual  and  proper  means  to  ascertain  tlie  exist- 
ence of  the  defects,  and  that  if  such  me4ins  had  been  used,  the 
weakened  and  unsafe  condition  of  the  boiler  would  liave  bien  dis- 
covered. There  was  no  negh'gence  on  the  part  of  Van  Vechten, 
the  master  mechanic  in  charge  of  the  shojis.  He  gave  prui>er  in- 
structions for  the  thorough  examination  and  repair  of  the  engine 
and  boiler.  It  was*  impracticable  for  him  to  miiKC  personal  exam- 
ination of  all  the  engines  which  came  to  the  shops  for  repaii's.  The 
subordinates  to  whom  he  committed  that  duty  in  this  ea:?e  were 
competent  from  their  cliaracter  and  experience  to  perform  it.  Nor 
was  there  any  negligence  on  the  part  of  the  company  in  the  em- 
ployment of  Van  Vechten  as  general  superintendent  of  rei)airs,  or 
m  omitting  to  niake  suitable  regulations  for  tlie  conduct  of  this 
business.  Van  Vechten  was  a  man  fully  qualified  for  his  position. 
The  immediate  negligence  in  this  case  was  that  of  the  nieehanics 
to  whom  the  doing  of  the  repairs  was  committed,  in  omitting  the 
duty  of  thorough  inspection  and  examination  as  directed  by  Van 
Vechten. 

Upon  this  state  of  facts,  the  question  arises  as  to  the  liability  of 
the  defendant.  It  is  claimed  that  the  negligence  of  the  mechanics 
was  the  negligence  of  co-employees  with  the  intestate,  in  the  ser- 
vice of  the  company,  for  which  the  defendant,  the  common  employer, 
is  not  responsible. 

We  are  of  opinion  that  the  cases  of  Flike  v.  Boston  tt  Albany 
Bailroad  Company  (53  N.  Y.,  549),  Booth  v.  Same  (73  id.,  38}, 
and  Meehan  v.  Syracuse,  Bing.  &  New  York  Railroad  Company 
(73  id.,  585),  are  decisive  against  this  contention.  We  understand 
the  principle  of  these  cases  to  be,  that  acts  which  the  master,  as 
such,  is  bound  to  perform  for  the  safety  and  protection  of  his  em- 
ployees, cannot  be  delegated  so  as  to  exonerate  the  former  from 
liability  to  a  servant,  who  is  injured  by  the  omission  to  perf*  rm  the 
act  or  duty,  or  by  its  negligent  performance,  whether  the  non- 
feasance or  misfeasance  is  that  of  a  superior  officer,  agent,  or  ser- 
vant, of  a  subordinate  or  inferior  agent  or  servant  to  whom  the 
doing  of  the  act  or  the  performance  of  the  duty  has  been  com- 
mitted. In  either  case  in  respect  to  such  act  or  duty,  the  servant 
who  undertakes,  or  omits  to  perform  it,  is  the  representative  of  the 
master,  and  not  a  mere  co-servant  with  the  one  who  sustains  the 
injury.  The  act  or  omission  is  the  act  or  omission  of  the  master 
irrespective  of  the  grade  of  the  servant  whose  negligence  caused 
the  injury,  or  of  the  fact  whether  it  was  or  was  not  practicable  for 
the  master  to  act  personally,  or  whether  he  did  or  aid  not  do  all 
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that  he  personally  could  do  by  selecting  competent  servants,  or 
otherwise  to  secure  tlie  safety  of  hiQ  employees. 

It  is  sometimes  diflScult  to  determine  wnat  is  the  master's  duty, 
within  the  rule.  But  when  it  is  ascertained  that  the  negligence  by 
which  an  employee  is  injured  relates  to  this  duty,  then  there  is  no 
middle  ground,  and  the  case  cannot  be  determined  upon  any  dis- 
tinction founded  upon  the  particular  grade,  oflSce,  or  function  of  the 
negligent  servant  or  agent.  In  the  Flike  case,  it  was  probably  im- 
practicable for  Rockefeller  to  be  present  at  the  starting  of  each  train, 
and  to  see  personally  that  when  it  left  the  yard  it  had  its  full  equip- 
ment of  men.  He  appointed  suflBicient  brakemen  to  go  with  tne 
train  which  parted  and  caused  the  injury,  and  one  of  them  neglected 
to  go.  The  negligence  of  the  company  consisted  in  not  seeing  to 
it  tnat  the  train  wtis  sufficiently  manned  when  it  started,  and  it  did 
not  excuse  itself  by  showing  tliat  it  had  promulgated  proper  rules 
and  appointed  a  head  conductor  of  this  business,  or  that  the  train 
would  nave  been  fully  manned  if  Loftus,  the  brakeman,  had  per- 
fonned  his  duty.  In  this  case  the  neglect  to  maintain  the  engine 
in  proper  repair  was  the  neglect  of  a  duty  devolving  upon  the 
master.  The  duty  of  maintaining  machineiy  in  repair  for  the  pro- 
tection and  safety  of  employees  is  the  same  in  kind  as  the  duty  of 
furnishing  a  safe  and  proper  machine  in  the  first  instance.  (Ford 
V.  Fitchburg  R.  R.  Co.,  110  Mass.,  240.) 

But  the  duty  of  the  master  to  furnish  suitable  and  safe  machinery, 
and  to  keep  the  same  in  repair,  is  relative  and  not  absolute.  He  is 
only  bouna  by  himself  ana  his  agents  to  exercise  due  care  to  that 
end,  ,  In  tliis  case  the  jury  have  found  upon  sufficient  evidence 
that  there  was  negligence  in  respect  to  the  inspection  and  repair  of 
the  boiler,  and  we  think  the  judgment  must  be  affirmed. 

The  case  of  Malone  v.  Hathaway  (64  N.  Y.,  5)  contains  a  valu- 
able discussion  of  the  law  of  master  and  servant,  and  of  the  rules 
regulating  the  liability  of  the  former  for  an  injury  to  an  employee 
by  the  negligence  of  a  co-servant.  That  case  was  not  intended,  as 
the  opinion  states,  to  interfere  with  the  principle  established  in  the 
Flike  case. 

We  have  examined  the  exceptions  to  evidence,  and  do  not  find 
any  which  call  for  a  reversal  oi  the  judgment. 

All  concur  except  Folgkb,  J.,  not  voting. 

Judgment  affirmed. 

See  Michigan  Central  R.  R.  Co.  v.  Smithson,  infra. 

A  railroad  company  is  bound  to  see  that  its  engines  are  perfect  and  properly 
constructed,  according  to  the  present  improvements  in  the  art.  Nashville, 
etc.,  R.  R  Co.  V.  Elliott,  1  Cold.  (Tenn.),  611;  St.  Louis,  etc.,  R.  R  Co.  c. 
Valirious,  56  Ind.,  511;  Flike  ©.  Boston,  etc.,  R  R  Co.,  53  N.  Y.,  649. 

Where  an  engine  is  known  to  be  unsafe,  and  the  master  mechanic  neglects 
to  repair  it,  the  company  is  liable.  Chicago,  etc.,  R.  R.  Co.  v.  Shannon,  43 
111.,  838;  Keegan  v.  Western  R  R  Co.,  8  N.  Y.,  175;  Columbus,  etc.,  R  R 
Co.  V.  Arnold,  31  Ind.,  174;   Gibson  tJ.  Pacific  R  R  Co.,  46  Mo.,  168;  Mad 
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Biver,  etc.,  R  R  Co.  v.  B«rb«r,  5  Ohio  St.,  541.  Notice  of  defect  to  the 
employee  in  charge  of  repairs  is  notice  to  the  company.  Patterson  e.  Pitts- 
burg, etc.,  R  R.  Co.,  76  Pa.  St,  889;  Brabbitts  v.  Chicago,  etc.,  R  R  Co.,  88 
Wis.,  289;  Chica«[o,  etc.,  R  R  Co.  e.  Shannon,  48  IlL,  888.  Compare  Hard 
t,  Vermont,  etc.,  R  R  Co.,  82  Vt.,  472. 

Bee  Wright  e.  N.  Y.,  etc.,  R  R  Co.,  25  N.  Y.,  562;  Laaing  v.  N.  Y.  Central 
RRCo.^  49N.f.,  521;  Slater  e.  Jewett»  4  Am.  ft  Bng.  RR  Cas. 


James  Stbattoit 

The  Centbal  City  Hobse  Railway  CoMPAmr. 

Filed  at  Ottowa,  May  18,  1880. 

(95  lUinoiM  BeporU,  25.) 

1.  iHSTRUcnoN — when  Mhauld  accurately  staU  the  law.     In  an  action  on  the 

case  to  recover  damages  for  a  personal  injury  alleged  to  have  been  caused 
by  negligence  of  the  defendant,  in  which  the  question  of  contributory 
negligence  arises,  and  where  the  eyidenoe  is  very  conflicting,  it  is  im- 
portant that  the  jury  should  be  accurately  instructed. 

2.  Same — as  to  degree  of  eoidenee  required.    It  is  error  to  instruct  the  jury 

that  it  is  necessary  for  the  plaintiff  to  prove  a  material  fact,  or  that  it 
should  be  made  to  appear  from  the  evidence  ''to  the  satisfaction  of  the 
jury.*'  The  law  does  not  demand  that  every  material  allegation  shall  be 
established  to  the  satisfaction  of  the  jury,  and  it  is  error  to  so  instruct. 
The  jury  in  a  civil  case  are  to  decide  facts  upon  the  weight  or  prepon- 
derance of  the  evidence,  even  though  the  proof  doee  not  show  such  facts 
to  their  satisfaction. 

8.  Saioe — etating  eaeeeptioru  to  general  rule.  It  is  not  required  that  all  the  law 
on  the  subject  of  negligence  shall  be  embodied  in  one  instruction,  nor  is 
it  necessary  in  all  cases,  where  the  ecneral  rule  of  law  is  stated,  to  state 
all  the  exceptions  to  it.  Where  the  further  explanation  showing  the 
exception  to  the  rule  is  given  to  the  jury  in  another  part  of  the  charge, 
an  omission  to  insert  the  exception  in  each  statement  of  the  general  ruU 
will  not  be  regarded  as  vicious  or  erroneous. 

4.  Kkgligence — contributory.  The  general  rule  of  law  is,  that  where  the 
plaintiff  was  himself  guilty  of  negligence  which  contributed  to  the  injury 
alleged  to  have  been  caused  by  the  defendant,  he  cannot  recover.  In  this 
state,  however,  the  rule  is  not  without  its  exceptions,  and  when  the  injury 
is  the  result  of  gross  negligence  in  the  defendant,  the  plaintiff  may  main^ 
tain  his  action,  although  his  own  negligence  contributed  to  the  injury, 
if  his  own  negligence  was  but  slight. 

6.  &AME—4n^ruetton  at  to  plaintiff^ e  care.  Id  an  action  to  recover  for  an 
injury  caused  by  negligence  of  the  defendant,  an  instruction  on  the  part 
of  the  defendant  that  the  plaintiff  cannot  recover  unless  the  proof  shows 
that  by  the  exercise  of  proper  care  he  could  have  averted  tlie  injury,  is 
erroneous,  as  it  submits  a  question  of  law  to  the  jury  as  to  what  is  proper 
care,  and  does  not  confine  them  to  the  fact  whether  the  plaintiff  used 
ordinary  care,  which  is  all  the  law  requires. 

6.  Same — wkat  i$  groet.  To  instruct  the  jury  that  if  the  plaintiff  failed  to 
exercise  ordinary  care,  he  was  guilty  of  gross  negligence,  and  that  if  he 
was  injured  for  the  want  of  ordinary  care,  no  action  will  lie  unless  the 
defendant  wilfully  inflicted  the  injury,  presents  unsound  propositions  of 
law.    To  say  that  every  failure  to  attain  the  standard  of  ordinary  care 
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constitutes  gross  negligence  is  palpably  an  error,  and  one  well  calculated 
to  mislead  a  jury. 

7.  Same — ^Ught  want  of  proper  ^are  tOiU  not  precent  a  recovery.    It  cannot  b« 

properly  said  in  an  instruction  that  where  a  person  is  Injured  for  want 
of  ordinary  care  on  his  part,  no  action  will  lie  unless  the  injury  was 
wilfully  inflicted  by  the  defendant,  or  that  if  it  were  reasonably  possible 
for  the  plaintiff,  under  all  the  oircumstances,  to  have  prevented  the 
injury  by  the  exercise  of  proper  precaution,  and  if  such  care  would  have 
averted  the  injury,  in  such  case  he  was  guilty  of  gross  negligence  and 
cannot  recover,  unless  the  defendant  wilfully  inflicted  the  injury.  Aside 
from  the  deceptive  and  misleading  character  of  the  use  of  the  phrase 
** reasonably  possible,"  and  the  erroneous  substitute  of  "proper  pre- 
caution" for  "ordinary  care,"  it  is  palpably  erroneous  to  say  that  wnen 
the  plaintiff  fails,  in  any  degree,  to  use  the  full  measure  of  care  required 
of  him,  he  cannot  recover  unless  the  injury  was  inflicted  wilfully. 

8.  Same — use  of  word  wilfully  in  instruction.    In  an  action  on  the  case  against 

a  horse  railway  company  to  recover  for  a  personal  injury  received  by  the 

Slaintiff,  by  being  thrown  from  his  wa^on  in  attempting  to  cross  the 
efendant's  track  in  the  street,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  in  permitting  its  rails  to  remain  too  high 
above  the  level  of  the  street,  an  instruction  that,  in  a  certain  event,  the 
plaintiff  could  not  recover  unless  the  injury  was  inflicted  wilfully  by  the 
defendant,  was  held  calculated  to  mislead  from  the  use  of  the  word 
"wilfully."  It  would  in  such  connection  doubtless  be  understood  to 
mean  that  unless  the  injury  was  intentionally  inflicted  by  the  defendant, 
or,  in  other  words,  unless  the  defendant  allowed  its  track  to  rise  above 
the  surface  of  the  ^ound  at  the  place  of  the  injury  for  the  purpose  of 
injuring  the  plaintifl:,  or  at  least  for  the  purpose  of  throwing  people, 
who  might  chance  to  attempt  to  cross  at  that  place,  out  of  their  wagons 
and  wounding  them. 

9.  Law  and  fact.    What  is  proper  care  to  be  exercised  by  a  plaintiff  suine 

for  an  injury  caused  by  neghgence  is  a  question  of  law,  but  whether  such 
care,  which  is  ordinary  care,  has  in  fact  been  exercised  in  the  conduct  of 
a  party  in  a  given  case,  is  a  question  of  fact  which  may  be  properly  sab- 
mitted  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Peoria  County. 

This  was  an  action  on  the  case,  brought  by  appellant  against 
appellee,  to  recover  damages  for  an  injury  to  tne  person.  The 
declaration  alleged  that  the  defendant  negligently  and  unlawfully 
BO  constructed  its  track  upon  Adams  Street,  in  tne  city  of  Peoria, 
that  its  rail  and  superstructure  were  so  raised  above  the  surface  of 
said  road  as  to  obstruct  and  render  dangerous  the  passage  of  vehi- 
cles and  public  travel  across  and  upon  the  same ;  and  negligently 
and  unlawfully  permitted  its  tracks  so  to  remain  and  be  run  and 
operated  above  the  surface  of  said  street,  whereby  public  travel 
was  rendered  dangerous  and  obstructed ;  and  that  plaintiff,  whilst 
travelling  along  said  street  in  a  wagon,  which  he  was  drivine, 
attempted,  in  the  exercise  of  due  care,  to  cross  the  said  railroad, 
and  by  reason  of  the  elevation  of  said  track,  through  the  negligence 
of  said  railroad  company,  he  was  thrown  out  oi  his  wagon,  and 
sustained  great  and  permanent  injuiy. 

Some  01  the  evidence  tended  to  show  that  the  track  in  question 
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was  from  three  to  six  inches  above  the  level  of  the  street,  and  that 
plaintiff  attempted  to  cross  it  with  a  team  and  wagon,  at  an  angle 
of  about  forty-live  degrees,  at  a  time  when  the  weather  was  stormy 
and  it  was  snowing;  and  that  while  so  attempting  to  cross,  and 
while  exercising  ordinary  care,  he  was  thrown  froDi  his  wagon  by 
reason  of  its  jolting  in  consequence  of  the  elevation  of  the  track, 
and  severely  and  permanently  injured. 

Other  evidence  tended  to  show  that  the  track  was  about  level 
with  the  street,  and  in  good  condition ;  and  that  the  injury  of 
plaintiff  was  the  result  of  his  own  careless  and  reckless  driving. 

There  was  a  trial  by  a  jnir,  and  a  verdict  and  judgment  in  favor 
of  defendant,  from  which  plaintiff  took  this  appeaL  The  assign- 
ments of  error  question  tne  rulings  of  the  Court  below  in  the 
admission  and  exclusion  of  evidence,  the  giving  and  refusing  of 
instructions,  and  in  overruling  the  motion  for  a  new  trial. 

Tlie  5th,  11th,  12th,  and  27th  instructions  given  for  defendant* 
were  as  follows : 

"  5th.  Yon  are  also  instructed,  that  in  order  to  recover  in  this 
case  it  is  necessary  for  the  plaintiff  to  prove,  or  it  should  appear 
from  the  evidence,  that  he  was  not  guilty  of  such  negligence  in 
driving  and  handling  his  team,  at  the  time  of  the  injury,  as  would 
or  did  contribute  materially  to  cause  the  injury  complained  of; 
and  such  proof  should  be  made  by  the  plaintiff,  or  should  appear 
from  the  evidence  to  the  satisfaction  of  the  jury,  or  you  should 
find  for  the  defendant.  That  is  to  say,  the  plaintiff,  in  order  to 
recover,  should  show  not  only  the  negligence  of  the  defendant,  as 
charged,  but  also  that  he  himself  was  not  guilty  of  such  gross  care- 
Jessne>ss  or  negligence  as  may  have  brought  the  blame  upon  himself, 
or  without  which  the  injury  would  not  have  occurred.  In  other 
words,  he  cannot  recover  unless  he  has  shown,  or  utiless  it  appears 
by  the  evidence,  that  by  the  exerci?^e  of  proper  care  and  pnidence, 
under  all  the  circumstances,  he  could  not  have  averted  the  injury." 

'•11th.  It  is  an  essential  element  to  the  right  of  action,  in  all 
sndi  cases  as  this,  that  the  plaintiff  or  party  injured  must  himself 
exercise  ordinary  care,  such  as  a  reasonably  prudent  person  will 
always  adopt  for  the  security  of  his  person  or  property.  In  ease 
he  fails  to  do  so  he  is  guilty  of  grovss  negligence,  and  cannot  recover. 
The  law  is,  that  whei'e  a  pei*son  is  injureci  for  the  want  of  ordinary 
care,  no  action  will  lie,  unless  the  injury  is  wilfully  inflicted  by 
the  defendant.  This  is  the  rule  of  law  where  sucli  caution  on  the 
part  of  plaintiff  would  prevent  the  injury  complained  of." 

"  12ta.  If  the  plaintiff,  by  the  exercise  of  ordinary  care  and  rea- 
sonable prudence,  could  have  prevented  the  injury,  but  did  not  do 
so,  then  ne  was  guilty  of  gross  negligence." 

"  27th.  If  it  was  reasonably  possible  for  plaintiff,  under  all  the 
circurastances,  to  have  prevented  the  injury  to  himself  by  the  ex- 
ercise of  proper  precaution  at  the  time  oi  the  injury,  as  mentioned 
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in  the  instmctioDS  herein,  and  if  snch  care  on  the  part  of  plaintiff 
would  have  averted  the  injury  complained  of,  but  he  failed  to 
exercise  such  care  and  was  injured,  then  in  such  case  he  was  guilty 
of  gross  negligence  and  cannot  recover,  unless  he  has  shown  by  a 
preponderance  of  all  the  evidence  that  the  defendant  wilfully 
inflicted  the  injury  upon  him." 

Messrs.  Hopkins  &  Merron,  for  the  appellant : 

The  appellee's  fifth  instruction  is  clearly  erroneous.  It  an- 
nounces the  rule  that  appellant  could  not  recover  unless  it  appeared 
by  the  evidence  that  he  had  been  guilty  of  no  negligence  which 
contributed  materially  to  the  injury.  This  is  a  violation  of  the 
rule  of  comparative  negligence.  The  principal  cases  in  which  this 
subject  has  been  considered  by  this  court  are  these:  Galena  & 
Chicago  Union  R.  R.  Co.  v.  Jacobs,  20  111.,  478;  Chicago  & 
Alton  R.  R.  Co.  v.  Ho^rth,  38  id.,  370;  Chicago,  Burlington 
&  Quincy  R.  R.  Co.  v.  Triplett,  38  id.,  482 ;  Same  v,  Payne,  49 
id.,  499;  Same  v.  Same,  59  id.,  534;  Chicago  &  Alton  R.  R. 
Co.  V.  Pondrom,  51  id.,  333 ;  Chicago  &  North  Western  R.  R. 
Co.  V.  Haens,  54  id.,  528 ;  Chicago,  Burlington  &  Quincy  R.  R. 
Co.  V.  Dunne,  61  id.,  385 ;  Indianapolis  &  St.  Louis  R.  R  Co. 
V.  Stables,  62  id.,  313 ;  Toledo,  Peoria  &  Warsaw  Ry.  Co.  v. 
Spencer,  ^6  id.,  528 ;  Illinois  Central  R.  R.  Co.  v.  MoflEett,  67  id., 
431 ;  Same  v.  Benton,  69  id.,  174 ;  Same  v.  Crain,  71  id.,  177 ; 
Toledo,  Peoria  &  Warsaw  R.  R.  Co.  v,  McGinnis,  71  id.,  346 ; 
Illinois  Central  R.  R.  Co.  v.  Hammer,  72  id.,  347 ;  Chicago,  Bur- 
lington &  Quincy  R.  R.  Co.  v.  Patton,  74  id.,  91;  Toledo, 
Peoria  &  Warsaw  R.  R.  Co.  v.  O'Conner,  77  id.,  391 ;  St.  Louis, 
Vandalia  &  Terre  Haute  R.  R.  Co.  v.  Dunne,  78  id.,  197 ;  Ke- 
wanee  v,  Depew,  80  id.,  119 ;  Sterling  Bridge  Co,  v.  Pearl,  80  id., 
251 ;  Rockford,  Rock  Island  &  St.  Louis  R.  R.  Co.  v.  Delaney, 
82  id,,  198. 

Appellee's  eleventh  instruction  states  that  "  it  is  an  essential  ele- 
ment to  the  right  of  action"  that  appellant  should  show  that  he  was 
in  the  exercise  of  ordinary  care.  Tliis,  we  claim,  is  error.  That 
which  is  essential  to  a  recoverv  is  that  without  which  there  can  be 
no  recovery.  This  instruction  is  also  a  violation  of  the  rule  of 
comparative  negligence,  and  takes  that  question  from  the  jury. 
Appellant  might  recover,  though  he  failed  in  some  respects  to 
exercise  ordinary  care,  if  his  neglect  in  doing  so,  when  compared 
with  appellee's  negligence,  bore  the  relation  of  slight  to  gross. 

Appellee's  twenty-seventh  instruction  lays  down  a  rule  of  dili- 
gence both  untenable  and  entirely  impracticable.  It  announces 
tnat  if  it  was  "  reasonably  possible"  for  appellant  to  have  avoided 
the  accident,  he  could  not  recover.  What  is  meant  by  a  reasonable 
possibility,  and  where  does  it  end  ?  The  bounds  of  possibility  are 
indefinitely  vast,  and  the  bounds  of  reason  are  so  great  that  they 
have  never  yet  been  reached. 
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Messrs.  Cratty  Bros.  &  Ulrich,  for  the  appellee  : 

It  is  claimed  that  our  fifth  instruction  undertakes  to  decide  a 
question  of  fact  and  decides  it  wrouff.  Counsel  are  evidently  cour 
sidering  the  first  part  of  the  instruction,  which  does  not  justify  the 
criticism  made,  but  the  entire  instruction,  consisting  of  three  clauses, 
should  be  considered  together.  They  are  inseparably  connected, 
and  no  jury  could  understand  them  in  any  other  manner,  and  when 
considered  as  a  whole  it  states  the  law  correctly. 

We  insist  the  law  is  very  accurately  laid  down  in  the  eleventh 
instruction  complained  of.  Want  of  ordinary  care,  under  the  cir- 
cumstances, is  gross  neghgence,  and  where  there  is  gross  negligence 
there  can  be  no  recovery,  unless  the  injury  has  l)ecn  wilfuUy  in- 
flicted. The  principle  of  the  eleventh  is  followed  and  reasserted 
in  the  twelfth,  to  which  latter  no  exception  is  taken.  The  eleventh 
instruction  is  sustained  in  the  case  of  Chicago,  Burlington  & 
Quincy  R.  R  Co.  v.  Lee,  68  111.,  576. 

What  is  meant  by  the  words  "  reasonably  possible"  in  the  twenty- 
seventh  instruction  is  fully  and  carefully  stated  by  the  words  fol- 
lowing. It  is  well  guard^  by  apt  language  and  could  not  mislead 
or  cause  error. 

As  sustaining  the  theory  of  the  defence  and  the  foregoing,  we 
cite  a  few  authorities :  Chici^o  &  Alton  R.  R.  Co.  v.  Gretziier, 
46  HL,  74;  Chicago  &  North  Western  Ry.  Co.  v,  Sweenev,  52 
id.,  325 ;  Illinois  Central  R.  R.  Co.  v.  Hall,  72  id.,  222 ;  Same  v. 
Hammer,  72  id.,  347 ;  Grand  Tower  M.  &  T.  Co.  v,  Hawkins, 
72  id.,  386 ;  Illinois  Central  R.  R,  Co.  v.  Goddard,  72  id.,  567 ; 
Same  v.  Benton,  79  id.,  174 ;  Village  of  Kewanee  r.  Dejiew,  80 
id.,  119 ;  Toledo,  Wabash  &  Western  Ry.  Co.  v.  Mopler,  76  id., 
278;  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Van  Patten, 
64  id.,  510 ;  Same  v.  Lee,  68  id.,  576 ;  St.  Louis,  Alton  &  Terre 
Haute  R.  R.  Co.  v.  Manly,  58  id.,  300;  Lovenguth  v.  City  of 
Bloomington,  71  id.,  238 ;  City  of  Centralia  v,  Krouse,  64  id.,  19  ; 
Buckingham  et  al.  v.  Fisher,  70  id.,  124 ;  City  of  Aurora  r.  Pulfer, 
66  id.,  270 ;  Illinois  Central  R.  R  Co.  v.  Lutz,  84  id.,  598 ;  Toledo, 
Wabash  &  Western  R.  R  Co.  v.  Grable,  87  id.,  441. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 
The  evidence  introduced  upon  the  trial  of  this  case  in  the  court 
below  was  extremely  conflicting — so  much  so  that  it  became 
important  the  jury  should  be  accurately  instmcted.  Nimierous 
objections  are  made  to  instructions  given  by  the  court  below,  but 
it  will  be  unnecessary  to  notice  all  of  them,  and  we  shall  consider 
only  the  fifth,  eleventh,  twelfth,  and  twenty-seventh  instructions 
given  on  behalf  of  appellee. 

The  fifth  instruction  given  at  the  request  of  appellee  was  faulty 
in  telling  the  jury  not  only  that  "  in  this  case  it  is  necessary  for  the 
plaintiff  to  prove  (or  it  should  appear  from  the  evidence)  that" 
plaintiff  **wa8  not  guilty  of  such  negligence       ....      as 
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would  or  did  contribute  materially  to  the  injury/'  but  also  that  this 
should  be  made  to  appear  "  to  the  satisfaction  of  the  juryP  This 
language  is  too  strong.  Juries  are  required  in  civil  cases  to  decide 
facts  upon  the  weight  or  preponderance  of  the  evidence,  and  this, 
too,  where  the  proof  does  not  show  the  fact  in  question  to  the  satis- 
faction of  the  jury.  In  such  cases  the  jury  may  find  any  given  fact 
in  a  given  way,  upon  their  judgment  as  to  the  weight  or  prepon- 
derance of  the  evidence,  though  they  may  have  reasonable  doubts 
as  to  the  real  trutli.  The  law  in  sucn  cases  does  not  demand  that 
every  material  allegation  be  established  to  the  satisfaction  of  the 
jury,  and  it  was  error  to  tell  the  jury  so  in  the  instruction. 

Appellant  insists  that  the  instruction  is  bad  because  it  takes  no 
note  of  cases  where  the  negligence  of  defendant  is  gross,  and  does 
not  limit  the  rule  as  to  contributory  negligence  to  cases  where  de- 
fendant's negligence  is  not  gross. 

The  general  nile  of  law  is  that  where  the  plaintiff  was  himself 

fuilty  of  negligence,  which  contributed  to  the  injury  alleged  to 
ave  been  caused  by  defendant,  he  cannot  recover.  In  this  state 
it  has  long  been  held  that  that  rule  is  not  without  its  exceptions ; 
and  that  in  exceptional  cases,  where  the  injury  is  the  result  of  gross 
negligence  in  defendant,  plaintiff  may  maintain  his  action,  although 
his  own  negligence  contributed  to  the  injury,  if  his  own  negligence 
was  but  slight. 

It  is  not  required  that  all  the  law  on  the  subject  of  negligence 
should  be  embodied  in  one  instruction ;  nor  is  it  always  necessary 
in  all  cases,  where  the  general  rule  of  law  is  stated,  that  all  excep- 
tions to  the  rule  should  be  stated.  Where  the  further  explanation, 
showing  the  exception  to  the  rule,  is  given  to  the  jury  in  another 
part  of  the  charge,  an  omission  to  insert  the  exception  in  each  state- 
ment of  the  general  rule  will  not  be  regarded  as  vicious  or  erroneous. 
In  this  case,  however,  we  fail  to  find  an  accurate  explanation  of  the 
rule  in  case  of  gross  negligence  in  defendant. 

In  another  part  of  this  mstruction  the  jury  are  told  plaintiff  can- 
not recover  unless  the  proof  shows  that  by  the  exercise  of  proper 
care  he  could  not  have  averted  the  injurj'.  This  is  not  a  satisiao- 
tory  statement  of  the  law.  The  law  prescribes  the  degree  of  care 
required  in  eveiy  class  of  cases — in  other  words,  what  is  proper 
care  is  determined  by  the  law,  and  is  to  be  declared  by  the  court ; 
whether  such  care  has  in  fact  been  exercised  in  the  conduct  of  a 
party  in  a  given  case,  is  a  question  of  fact,  which  may  properly  be 
submitted  to  a  jury.  The  law,  in  this  case,  made  it  the  duty  of 
plaintiff  to  exercise  ordinary  care. 

This  instruction  leaves  the  jury  to  determine  the  question  of 
law  as  to  what  is  proper  care,  or  as  to  what  degree  of  care  the  law 
requires  in  such  case,  and  they  are  not  confined  to  the  question 
whether  the  plaintiff  used  ordinary  care. 
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By  the  eleventh  and  twelfth  instructions  given  at  the  request  of 
the  defendant,  the  jury  are  told  that  if  plaintiff  failed  to  exercise 
ordinaiT  care,  he  was  guilty  of  gross  negligence ;  and,  also,  in  the 
eleventh  it  is  said  that  where  the  plaintiff  is  injured,  for  want  of 
ordinary  care,  no  action  will  lie  unless  defendant  wilfully  inflicted 
the  injury.  These  propositions  are  unsound.  Negligence  is  a 
failure  to' exercise  the  care  required  by  law.  In  cases  where  the 
law  requires  the  exercise  of  ordinary  care,  and  requires  no  more, 
the  slightest  failure  in  that  regard  is  negligence,  it  is  plain  tliat 
in  such  case  a  party  may  exercise  some  care,  and  yet  not  so  much 
care  as  men  ot  ordinary  prudence  would  usually  use  under  such 
circumstances,  and  hence  would  be  somewhat  at  fault ;  and  it  is 
plain  that  the  care,  so  exercised,  may  vary  in  degree,  ranging 
through  every  point,  from  the  least  possible  care  which  can  be  re- 
garded at  all  as  care,  up  to  the  point  where  the  care  so  exercised 
falls  short  of  the  standard  of  ordinary  care  in  the  least  possible 
degree.  To  say,  then,  that  every  failure  to  attain  the  standard  of 
ordinary  care  constitutes  gross  negligence,  is  palpably  an  error, 
and  one  well  calculated  to  mislead  a  jury. 

Nor  can  it  properly  be  said,  as  is  stated  in  the  eleventh  instruc- 
tion, that,  "  where  a  person  is  injured  for  want  of  ordinary  care,  no 
action  will  lie,  unless  the  injury  is  wilfully  inflicted  by  the  defend- 
ant," or,  as  is  said  in  instruction  number  27,  that  if  it  were  reason- 
ably possible  for  plaintiff,  under  all  the  circumstances,  to  have  pre- 
vented the  injury  by  the  exercise  of  proper  precaution,  and  if  such 
care  would  have  averted  the  injury,  in  such  case  he  was  gniltv  of 
gross  negligence,  and  cannot  recover,  unless  the  defendant  wilfully 
inflicted  the  injury. 

Aside  from  the  deceptive  and  misleading  character  of  the  use  of 
the  phrase  "reasonably  possible,"  and  the  erroneous  substitution 
of  "  proper  precaution"  for  "  ordinary  care,"  it  is  a  palpable  error 
to  say  that  where  plaintiff  fails  in  any  degree  to  use  the  full  nieiis- 
ure  of  care  required  of  him,  he  cannot  recover,  unless  the  injury 
was  inflicted  "wilfully"  by  the  defendant.  A  jury,  in  such  con- 
nectioTK  wcnld  doubtless  understand  the  word  "wilfully"  to  mean 
the  ^ame  as  the  word  "  intentionally,"  and  would  undei-stand  that  if 
pkintiif  failed  in  any  degree  whatever  to  use  care  up  to  the  standard 
of  **  ordinary  care,"  then,  no  matter  how  far  defendant  may  have 
fallen  short  of  ordinary  care  in  the  matter,  or  how  grossly  destitute 
of  care  the  conduct  of  defendant  may  have  been,  still  in  such  case 
no  recovery  can  be  had,  unless  the  injurv  was  intentionally  inflicted 
bv  defendant,  or,  in  other  words,  unless  this  railroad  company 
allowed  its  track  to  rise  above  the  surface  of  the  ground  at  this 
place  for  the  purpose  of  injuring  this  plaintiff,  or  at  least  for  the 
purpose  ot  throwing  people,  who  might  cliance  to  attempt  to  cross 
at  that  point,  out  of  their  wagons  and  wounding  them.    The  prop- 
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ofiition,  when  analyzed,  is  simply  absurd.  The  oonrt  below  gave 
too  many  instructions — so  many  that  the  chai'ge,  for  this  reason 
alone,  was  calculated  to  confuse  rather  than  to  enlighten. 

It  is  not  for  us,  or  the  court  below  on  the  trial,  to  express  any 
opinion  upon  the  weight  of  the  evidence  in  this  ease,  or  on  the 
question  of  whether  tlie  plaintiffs  conduct  was  in  fact  free  from 
negligence,  or,  if  negligent,  whether  his  negligence  was  of  great  or 
slight  degree ;  nor  to  say  whether  defendant  was  guilty  of  a  want 
of  care  at  all  or  not ;  nor,  if  guilty  of  any  want  of  care,  whether 
its  shortcomings  in  that  regard  were  great  or  small,  gross  or  slight. 

For  the  errors  indicated  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  another  trial. 

Judgment  reversed. 

See  Wasmer  v.  Delaware,  Lackawanna  &  Western  R.  R  Co.,  post. 


Cathabine  Washeb,  as  Administratrix,  etc.,  Respondent, 

V. 

The  Delaware,  Lackawanna  &  Western  Eailboad  CJompant, 

Appellant. 

(80  New  York  BejxyrU,  21d.) 

He  who  knowingly  maintains  a  nuisaDce  is  as  responsible  therefor  as  he  who 
created  it. 

Defendant  was  operating  as  lessee  the  road  of  another  railrond  corporation, 
which  was  built  under  the  act  of  1850  (chap.  140,  Laws  of  1850).  The 
road  was  laid  through  a  street  in  the  city  of  U.,  which  was  not  restored 
to  its  former  state  as  required  by  said  act  (§  28,  sub.  5),  the  rails  being 
left  projecting  about  four  and  one  half  inches  above  the  surface  of  the 
street,  without  any  planking  or  filling  bciv>('en  them.  M.,  plaintiff^ s 
intestate,  was  peddhng  kindling  wood  in  ^aid  street  with  a  horse  and 
wagon,  which  he  left  near  the  sidewalk  while  he  stepped  across  the  walk, 
about  six  feet  from  the  wagon,  to  8(»1icit  a  purchase.  An  approaching 
train  frightened  the  horse,  which  ran  diagonal ly  across  the  railroad  track. 
The  hind  wheel  of  the  wa^on  caught  upon  and  slid  along  the  further 
rail.  About  the  time  the  horse  started,  the  attention  of  M.  was  called  to 
the  approaching  train,  then  between  200  and  300  feet  distant.  He  at 
once  ran  to  catch  his  horse;  he  crossed  the  track,  seized  hold  of  the 
harness  of  the  horse,  when  the  engine  struck  the  hind  wheel  of  the 
wagon,  and  M.  was  throw  upon  the  track  and  killed.  The  rails  in  use 
at  the  time  of  the  accident  were  laid  by  defendant.  An  ordinance  of 
the  city  prohibited  defendant  from  running  its  trains  through  the  city 
at  a  rate  exceeding  eight  miles  an  hour;  the  train  was  running  about 
twelve  miles  an  hour.    In  an  action  to  recover  damages,  hM^  tnat  the 

'  evidence  justified  a  finding  of  negligence  on  the  part  of  defendant,  and 
of  the  absence  of  contributory  negligence  on  the  part  of  M. ;  that  in  the 
absence  of  proof  that  the  horse  was  vicious,  unsafe  or  unmanageable,  it 
was  not  negligence  per  se  for  M.  to  leave  his  horse  unfastened  when  he 
was  near  enough  so  that  he  might  reasonably  expect  to  control  him,  in 
an  emergency,  by  his  voice,  or  to  reach  him  bncfore  he  could  escape; 
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also,  that  it  coald  not  be  Mid,  as  matter  of  law,  that  he  Tiolatcd  an 
ordinaDce  of  the  city  which  forbade  any  person  leaving  a  horse  in  the 
street  unless  securely  tied.  Also  held^  that  defendant  could  not  escape 
liability  for  the  condition  of  the  road  because  it  was  lessee. 
It  seems  that  even  if  M.  was  chargeable  with  negligence  in  leaving  his  horse 
in  the  street,  this  could  not  defeat  the  action,  as  such  neglige uce  whs 
not  in  any  proper  sense  tlie  immediate  or  proximate  cause  of  the  accident. 
Gray  e.  Second  Ave.  R.  R  Co.  (65  N.  i.,  561),  distinguished. 

(Argued  February  3,  1880;  decided  February  24,  1880.) 

Appeal  from  the  judgment  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  fonrtl)  judicial  department,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence causing  the  death  of  Mathias  Wasmer,  plaiutifi's  intestate. 

The  facts  are  substantially  stated  in  the  opinion. 

John  D.  Reman  for  appellant.  The  respondent  should  have 
been  nonsuited,  because  she  failed  to  show  that  the  negligence  of 
appellant  was  the  sole  and  proximate  cause  of  the  death.  (Rvan 
V,  N.  T.  C,  35  N.  T.,  40 ;  Griffin  v.  N.  T.  C,  40  id.,  34.)  the 
runaway  horse  and  wagon  was  the  proximate  cause  of  the  accident. 
No  negligence  on  the  part  of  appellant  caused  the  runaway.  It 
was  attributable  to  Wasmer,  whether  negligent  or  not.  (Wilson  v. 
Sus.  Turn.  Co.,  21  Barb.,  68,  80,  81 ;  Cosgrove,  admx.,  v.  N.  Y.  C, 
13  Hun.,  329 ;  Titus  v.  Worthbridge,  97  Mass.,  258 ;  Fogg  v,  Na- 
hant,  98  id.,  578.J  Under  the  circumstances  of  this  case,  the  ai>- 
pellant  would  only  be  liable  for  wantonly  and  maliciously  injiiring 
Wasmer  or  his  property  (Ton.  R  R.  Co,  v.  Munger,  5  i)enio, 
267 ;  Ton.  R  R  Co.  v.  Munger,  4  Comst.,  349,  359.)  Negligence, 
or  failure  to  exercise  care,  is  not  synonymous  with  a  wanton,  ma- 
licious act.  (Gardner  v.  Heartt,  3  Denio,  236, 237 ;  Ton.  R.  R.  Co. 
V.  Munger,  5  Denio,  267 ;  Deyo  v,  N.  Y.  C,  34  N.  Y.,  11.)  If  an 
action  for  negligence  can  be  maintained  in  such  a  case,  it  can  only 
be  for  neglect  to  use  the  means  at  hand  in  trying  to  stop  the  train. 
(Owen  V.  H.  R  R  R  Co.,  35  K  Y.,  516.)  the  plaintiffs  intestate 
was  guilty  of  contributory  negligence,  both  under  the  ordinance 
and  at  common  law.  (Utter  v.  N.  Y.  and  Har.  R  R  Co.,  2  Keyes ; 
Gray  v.  Second  Ave.  R.  R.,  53  N.  Y.,  561 ;  Morris  v.  Kohler,  4f  id., 
42;  Devillo  v.  The  Southern  Pacific  Railroad  Co.,  12  Amer.  Rail- 
way, 180 ;  Salter  v.  U.  and  B.  R  R  R  Co.,  75  N.  Y.,  273.)  Was- 
mer  was  guilty  of  contributory  negligence  in  rushing  after  his 
horse.  TBelton  v.  Baxter,  54  N.  i .,  235 ;  Ecker  v.  The  Long  Island 
R  R  Co.,  43  id.,  506;  Devillo  v.  The  South.  P.  R.  R  Co.,  12  Am. 
Railway  Cases,  180.)  This  case  is  plainly  distinguishable  from  that 
daas  of  cases  in  which  the  property  of  the  injured  person  was  placed 
in  a  position  of  danger,  without  fault  on  his  part.  (Bernhardt  v. 
Ben.  &  C.  R  R,  23  How.,  166,  169;  Dexter  v.  Stai-in,  73  N.  Y., 


124  WASMER  V.  DEL.,  LACK.  &  WESTERN  R.  R.  CO. 

601.)  Neither  does  it  come  within  the  principle  of  those  cases 
which  hold  that  a  party  who  places  another  in  peril  cannot  com- 
plain of  his  faihire  to  exercise  the  best  of  judgment.  (Voak  v. 
North  Central  R.  II.,  75  N*.  Y.,  320;  Austin  v.  New  Jersey  Steam- 
boat Co.,  43d  id.,  75.) 

S.  M.  Lindsley,  for  respondent.  When  a  railroad  company  has 
its  tracks  in  a  city  street,  it  is  bound  to  maintain  the  tracks  and  the 
street  contiguous  thereto  in  a  good  and  safe  condition.  (Conroy  v. 
The  Twenty-third  St.  R  R.  Co.,  52  How.,  49;  2  R.  S.  [6th  ed.],  533, 
§  391,  sub.  5;  Cott  v,  Lewiston  R.  R.  Co.,  36  N.  Y.,  214,  217; 
Fletcher  v.  Auburn,  etc.,  R.  R.  Co.,  25  Wend.,  464;  Worster  v. 
Fort^-second  St.  R.  R.  Co.,  50  N.  Y.,  203.)  The  defendant  was 
negligent  in  maintaining  the  rails  of  its  road  in  a  city  street  so  much 
above  the  level  of  tlie  highway  that  a  wa^on  could  not  conveniently 

?ass  over  them.  (Shearman  &  Redfield  on  Neg.  [3d  ed.],  §  446 ; 
Oliver  V.  N.  E.  R.  R.,  9  Moak's  English  Rep.,  350 ;  MilwauKee,  etc., 
R.  R.  V.  Hunter,  11  Wis.,  160.)  The  jury  was  justified  in  finding 
the  defendant  guilty  of  negligence  in  running  the  train  at  an  im- 
pi-oper  rate  of  speed.  (Massoth  v,  Del.  &  Hud.  Canal  Co.,  64  N- 
Y.,  524 ;  Correl  v.  The  B.  C,  etc.,  R.  R.  Co.,  38  Iowa,  120;  18  Am. 
R.,  22.)  Had  the  intestate  been  guilty  of  contributory  negligence, 
the  defendant,  by  the  exercise  of  ordinary  care,  could  have  pre- 
vented the  accident,  and  would  still  have  been  liable.  (Davis  v, 
Man,  10  M.  &  W,,  546 ;  Kenyon  u  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  5 
Hun.,  479  ;  Green  v,  Erie  Railway  Co.,  11  id.,  333 ;  Steele  ?j.  Burk- 
hardt,  104  Mass.,  59 ;  Radley  v,  London  &  N.  W.  R.  R.  Co.,  App. 
Cas.,  754;  18  Moak's  Eng.  K.,  37.)  The  question  of  contributory 
negligence,  even  under  the  ruling  of  the  court,  was  for  the  jury, 
and  they  were  autliorized  in  finding  the  plaintiffs  intestate  free 
therefrom.  (Massoth  v,  D.  &  H.  C.  Co.,  64  N.  Y.,  524;  Steele  v. 
Burkhardt,  104  Mass.,  59  ;  Southworth  v.  Old  Colony,  etc.,  R.  R. 
Co.,  105  id.,  342 ;  Jetter  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  2  Keyes, 
160, 161 ;  Correl  v.  B.  C.  R.  &  M.  R.  R.  Co.,  38  Iowa,  120 ;  18  Am. 
R.  R,  22,  27 ;  Terry  v.  Jewett,  Rec'r,  etc.,  20  Alb.  L.  Jour.,  393 ; 
Weekly  Dig.,  137;  Schrinfeldt 'y.  Norris,  115  Mass.,  17;  Bernhardt 
V.  The  Rensselaer,  etc.,  R.  R.Co.,  23  How.,  166  ;  Rexler  v,  Starin,  73 
N.  Y.,  601 ;  Voak  v.  Northern  Central  R.  R.  Co.,  75  id.,  320 ;  Mentz 
V.  Second  Avenue  R.  R.  Co.,  3  Abb.  Ct.  App.  Dec,  274;  Macauley 
V.  Mayor,  etc.,  of  N.  Y.,  67  N.  Y.,  602.) 

Earl,  J. — This  is  an  action  to  recover  damages  for  the  death  of 
the  plaintiffs  intestate,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  facts,  as  we  must  assume  they  were 
found  by  the  jury,  are  these :  The  intestate,  a  man  about  sixty- 
seven  years  of  age,  was,  on  the  day  of  his  death,  in  Schuyler  street, 
TJtica,  engaged  in  peddling  kindling  wood,  with  a  horee  and  wagon, 
going  northerly.     The  defendant's  railroad  track  wajs  laid  through 
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the  centre  of  that  street,  upon  its  surface,  the  top  of  tlie  iron  rails 
being  about  four  and  one  naif  inches  alx)ve  sucii  surface.  There 
was  no  planking  or  filling  between  the  rails  to  facilitate  the  passage 
of  vehicles  across  the  track.  The  intestate  left  his  horne  and  wagon 
on  the  easterly  side  of  the  track,  near  the  edge  of  the  sidewalk,  and 
stepped  across  the  walk,  about  six  feet  from  the  hind  end  of  the 
wagon,  to  solicit  a  person  to  purcluu^e  some  of  his  wood,  and  while 
there  the  train  came  in  sight  from  the  north  and  frightened  his 
horse,  which  turned  and  started  across  the  railroad  track  in  a 
south-westerly  direction,  and  crossed  over  both  rails  to  the  westerly 
side  of  the  track,  and  drew  the  wagon  over  the  easterly  rail  and 
three  wheels  over  the  westerly  rail,  the  left  hind  wheel  sliding  along 
the  rail  as  the  horse  drew  in  a  south-westerly  direction.  About  the 
time  the  horse  started  the  attention  of  the  intestate  was  called  to 
the  approaching  train,  which  was  then  between  two  and  three  hun- 
dred feet  distant,  and  he  at  once  started  to  catch  his  horse.  He  ran 
across  the  track  and  seized  hold  of  the  horse's  harness,  the  horse's 
head  then  being  from  six  to  eight  feet  from  the  westerly  rail,  and 
while  he  was  there,  l)etween  the  westerly  rail  and  the  horse,  the 
engine  struck  the  slidine;  hind  wheel  and  drove  the  fore  wheel 
against  the  intestate,  and  ne  was  thrown  upon  the  track  in  front  of 
the  engine  and  killed. 

It  is  claimed  on  behalf  of  the  defendant  that  the  evidence  failed 
to  show  any  negligence  on  its  part,  and  did  show  negligence  on  the 
part  of  the  intestate. 

As  to  the  negligence  of  the  defendant :  The  defendant  was  the 
lessee  of  the  Utica,  Chenango  &  Susquehanna  Valley  Itailroad 
Company,  which  built  this  railroad  under  the  general  railroad  act 
of  1850.  By  that  act  authority  was  given  to  build  railroads  in 
streets ;  but  the  streets  were  to  be  restored  to  their  fonner  state, 
or  to  such  state  as  not  unnecessai-ilv  to  impair  their  usefulness. 
Schuyler  street  was  not  restored  to  its  former  state,  and  it  was  at 
least  a  question  of  fact  for  the  jury  whether  its  usefulness  was  not 
unnecessarily  impaired.  It  is  very  probable  that  tliis  accident 
would  not  have  occurred  if  there  had  been  some  filling  on  the  side 
of  the  rails,  so  that  the  wheels  of  the  wagon  could  readily  have 
passed  over  them.  The  defendant  cannot  escape  liability  for  this 
condition  of  the  railroad  because  it  was  simply  the  lessee  of  the 
road.  It  had  the  possession,  the  use  and  the  control  of  the  road, 
and  could  not  keep  and  maintain  the  rails  in  such  way  in  the  street 
as  to  be  dangerous  to  travelers  thereon,  and  yet  escape  responsi- 
bility. He  who  knowingly  maintains  a  nuisance  is  just  as  respon- 
sible as  he  who  created  it.  (Moshier  v.  The  Utica  &  Schenectady 
R.  R.  Co,  8  Barb.,  427;  Brown  v.  The  Cayuga  &  Susquehanna 
R.  R.  Co.,  12  N.  Y.,  486.)  Besides,  it  appears  that  the  rails  in  use 
at  the  time  of  this  accident  were  such  as  were  placed  there  by  the 
defendant.    Thus  there  is  one  ground  of  negligence.     There  is 
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another.  There  was  a  city  ordmance  which  allowed  the  defendant 
to  run  its  trains  within  the  city  of  Utica,  not  to  exceed  eight  miles 
an  honr,  and  there  was  evidence  that  the  train  on  this  occajsion  was 
running  at  the  rate  of  twelve  miles  per  hour ;  and  this  evidence 
was  competent  as  bearing  upon  the  question  of  defendant's  negli- 
gence.    (Massoth  V.  Del.  &  Hud.  Canal  Co.,  64  N.  Y.,  524.) 

As  to  the  negligence  of  the  intestate :  He  was  lawfully  in  the 
street,  engaged  in  a  lawful  business.  There  is  no  absohite  rule  of 
law  that  requires  one  who  has  a  horse  in  a  street  to  tie  hiiri,  or  to 
hold  him  by  the  reins.  It  would  doubtless  be  cai*eles8  to  leave 
a  horse  in  a  street  wholly  unattended  without  tying  him  to  some- 
thing. But  it  is  common  for  persons  doing  business  in  streets  with 
horses,  to  leave  them  standing  in  their  immediate  presence  while 
they  attend  to  the  business,  and  it  is  not  unlawful  for  them  to  do 
so.  It  is  commonly  safe  so  to  do,  and  accidents  are  rarely  occa- 
sioned thereby.  There  was  no  proof  that  this  horse  was  vicious, 
unsafe  or  unmanageable.  He  was  left  about  twelve  feet  from  the 
easterly  rail  of  the  railroad  track.  It  was  not  shown  that  the 
intestate  knew  that  a  train  was  at  that  time  to  be  expected.  He 
was  near  his  horse,  and  miffht  expect,  in  an  emergency,  to  control 
him  by  his  voice,  or  to  reach  him  before  he  could  escape.  Whether 
he  acted  pnideiitly  under  such  circumstances,  in  leavmg  his  horse 
there,  was  a  matter  to  be  determined  by  the  jury  upon  the  evi- 
dence. (Southworth  v.  Old  Colony  &  Newport  Railway  Co., 
105  Mass.,  342.)  It  cannot  be  said,  as  matter  of  law,  that  he  vio- 
lated the  city  ordinance  which  forbade  any  person  leaving  a  horse 
in  any  street  unless  securely  tied.  The  jury  could  have  found  and 
we  may  assume  that  they  did  lind  that  tliis  horse  was  not  left  in  the 
street,  within  the  meaning  of  this  ordinance,  while  he  was  in  the 
immediate  presence  of  his  owner.  It  cannot  be  supposed  that  it 
was  intended  by  this  ordinance  to  require  all  venders  or  peddlers 
of  commodities  in  the  streets  of  the  city  to  tie  their  horses  or  have 
some  one  hold  them  while  they  are  momentarily  engaged  in  deliv- 
ering their  commodities  to  persons  in  the  streets  or  at  doors  of 
the  houses  along  the  streets ;  nor  can  it  be  supposed  that  it  was 
intended  to*  inflict  a  penalty  ui>on  every  pei*son  w'lio  should  fail  to 
tie  or  hold  his  horses  in  the  street  while  standing  near  them.  The 
ordinance  was  manifestly  intended  to  reach  the  cases  of  persons 
who  might  leave  their  horses  in  the  streets  not  tied,  and  go  away 
from  them  out  of  sight,  or  to  such  a  distance  as  to  lose  that  control 
which  persons  may  usually  exercise  over  horses  when  near  them. 
It  only  remains,  then,  to  be  considered  whether  the  intestate  was  in 
fault  lor  trying  to  catch  his  horse.  The  horse  and  wagon  had  some 
value,  and  we  may  assume,  from  the  humble  occupation  in  which 
the  intestate  was  engaged,  that  they  were  of  great  value  to  him. 
He  had  the  right  and  was  under  some  sort  of  duty  to  rescue  them 
from  danger  if  he  could.     He  therefore  had  business  in  the  place 
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where  he  was  when  he  was  killed.  It  cannot  be  said  that  he  went 
there  for  no  purpose,  and  tliat  he  unnecessarily  placed  himself  in 
danger.  The  whole  transaction  took  but  a  moment.  He  saw  the 
train  coming.  The  impulse  to  save  his  property  was  a  natural  one. 
He  had  no  time  for  renection.*  He  saw  how  distant  the  train  was, 
and  supposing  that  he  could  rescue  his  horse,  started.  He  got 
across  tlie  track,  and  would  have  been  safe,  but  for  the  sliding  of 
the  wagon  wheel  in  consequence  of  the  elevated  rail.  It  is  easy 
enough  &ow  to  see  that  his  effort  was  a  hazardous  and  unsafe  one. 
But  can  we  say,  as  matter  of  law,  that  he,  situated  just  as  he  was, 
with  no  time  for  cool  reflection,  failed  in  that  care  which  men  of 
ordinary  prudence  would  exercise  under  the  same  circumstances  ? 
We  think  not. 

But  even  if  the  intestate  were  chargeable  with  carelessness  in 
leaving  his  horse  in  the  street,  so  that  he  could  not  have  recovered 
for  the  loss  of  Ids  horse  if  he  had  been  killed,  and  so  that  he  would 
have  been  liable  for  any  damage  done  by  his  horse,  yet  the  case 
would  not  have  been  different.  Such  carelessness  would  not  have 
been,  in  any  proper  sense,  the  immediate  or  proximate  cause  of  the 
accident.  He  would  not,  therefore,  have  forfeited  his  horse,  or  have 
been  absolved  from  the  moral  duty  to  secure  him  from  danger. 
The  question  would  then  have  been,  as  it  is  now,  whether,  under 
all  the  circumstances,  he  exercised  ordinary  prudence  in  his  efforts 
to  catch  his  horse. 

The  case  of  Gray  v.  The  Second  Avenue  R.  R.  Co.  (65  X.  Y., 
561) — much  relied  on  by  the  learned  counsel  for  the  defendant — 
is  not  in  conflict  with  any  of  the  views  above  expressed.  It  is 
clearly  distinguishable  from  this  case,  as  can  be  seen  by  an  exami- 
nation of  the  opinion  at  large,  on  tile  with  the  clerk  oi  this  court. 

This  case  was,  therefore,  a  projx^r  one  for  the  jury ;  and  their 
determination,  under  a  charge  not  complained  of,  concludes  us. 

The  judgment  should  be  affinned,  with  costs. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 

See  8tratton  v.  Central,  etc.,  R.  R.  Co.,  ante;  Clark  v.  Boston,  etc.,  R.  R., 
infra. 

The  maintenance  of  railroad  tracks  in  a  public  street  at  an  improper  and 
dangerous  height  is  a  nuisance.  Brown  «.  Cayuga,  etc.,  R.  R.  Co.,  12  N.  Y., 
486;  Milwaukee,  etc.,  R.  R.  v.  Hunter,  11  Wis.,  160;  Oliver  v.  North  Ejust- 
em  R.  K  Co.,  Law  Reports  (Eng.),  9  Q.  B.,  40»;  8.  C,  9  Moak^s  English  Re- 
ports, 350. 

A  milrofld  company  is  bound  to  construct  its  tracks  through  a  public  street 
in  a  safe  and  proper  manner,  and  to  keep  them  in  repair.  Carpetiti^r  r.  Cen- 
tral, etc,  R.  R.  Co.,  4  Daly  (N.  Y.),  550;  Lowrcv  t.  Brooklyn,  etc.,  R.  R. 
Co.,  4  Abb.  N.  C.  (N.  Y.),  32;  Oakland  R.  R.  CI).  r.  Fieldinjr,  48  Pa.  St., 
320;  WoTster  t.  Forty-second  St.  R.  R.  Co.,  50 N.  Y.,  203;  Rockwell  r.  Third 
Ave.  R.  R.  Co.,  64  Barb.  (N.  Y.),  438;  Fash  tJ.  Third  Ave.  R.  R.  Co.,  1  Dalv 
(N.  Y.),  148. 

It  is  the  duty  of  railroad  companies  occupying  public  streets  with  their 
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tracks  to  restore  the  same  to  their  former  state,  or  to  such  a  btute  that  the 
public  may  enjoy  them  the  same  as  before  the  tracks  were  laid.  Fletcher  v. 
Auburn,  etc.,  R.  R.  Co.,  25  Wend.,  464;  Worster  ©.  Forty-second  Street  R. 
R.  Co.,  50  N.  Y.,  205;  Cott  v.  Lewiston,  etc.,  R.  R.  Co.,  36  N.  Y.,  217;  Fash 
V.  R.  R.,  1  Daly  (N.  Y.),  148;  Mazetti  e.  R.  R.,  3  E.  D.  Smith  (N.  Y.),  98; 
Lowrey  t.  Brooklyn,  etc.,  R.  R.,  4  Abb.  N.  C.  (N.  Y.),  82;  Troy  r.  Troy,  etc, 
R.  R.  Co.,  49  N.  Y.,  657;  Oakland  R.  R.  Co.  v.  Fielding,  48  Pa.  St.,  820. 

The  company  is  guilty  of  negligence  if  it  runs  its  trains  ut  a  higher  rate  of 
speed  than  is  prescribed  by  statute  or  local  ordinance.  Ma«tsoth  f>.  Delaware 
and  Hudson  Canal  Co.,  64  N.  Y.,  524;  Jetter  «.  R.  R.,  2  Abb.  Ct.  of  App.  (N. 
Y.),  458;  Beisit'gel  v.  R.  R.,  14  Abb.  N.  S.  (N.  Y.),  29;  Chicago,  etc.,  R.  R. 
«  Becker,  84  111.,  483;  Earle  v.  Kansas,  etc.,  R.  R.,  65  Mo.,  476;  St.  Louis, 
etc.,  R.  R.  Co.  V.  Dunn,  78  111.,  197;  Rock  Island,  etc.,  R.  R.  Co.  v.  Reidy, 
66  111.,  44;  Toledo,  etc.,  R.  R.  Co.  v.  Deacon,  63  111.,  91 ;  Baltimore  and  Ohio 
R.  R.  Co.  «.  State,  29  Md.,  252;  Dodge  v.  R.  R.,  84  Iowa,  276;  Correl  t>,  R 
R.,  38  Iowa,  120. 

A  person  may  not  act  with  the  best  judgment  after  peril  is  upon  him,  yet 
if  he  does  the  best  he  can  be  does  all  the  law  requiies  of  him.  Yoak  v. 
Northern  Central  R.  R.  Co.,  75  N.  Y.,  820;  Sohultz  «.  Chicago,  etc.,  R.  R 
Co.,  44  Wis.,  638;  Toledo,  etc.,  R.  R.  Co.  e.  O'Connor,  77  111.,  391;  Indian- 
apolis, etc.,  R.  R.  Co.  v.  Carr,  35  Ind.,  510. 

A  person  has  a  right  to  assume  that  a  railroad  company  will  run  its  trains 
in  a  lawful  manner,  and  to  act  accordingly.  Correl  «.  B.  C.  R.  &  M.  R.  R. 
Co.,  88  Iowa.  120;  S.  C,  18  Amer.  R.  R.,  22;  Terry  «.  Jewett,  20  Albany 
Law  Jour.,  393;  Schrinfeldt  «>.  Norris,  115  Mass.,  17. 

See  Pennsylvania  R.  R.  Co.  v.  Sinclair,  62  Ind.,  301;  St.  Louis,  etc.,  R.  R. 
Co.  V.  Mathias,  50  Ind.,  65;  Latty  c.  R.  R.,  88  Iowa,  260;  Brown  «.  R.  R.,  32 
N.  Y.,  597;  Jetter  v.  R.  R.,  2  Keves  (N.  Y.),  154;  Southworth  t>.  R.  R,,  105 
Mass.,  342;  Herrick  v.  Sullivan,  120  Mass.,  576;  Devillot:.  R.  R.,50Cal.,  388; 
Pacific,  etc.,  R.  R.  Co.  v.  Houts,  12  Kans.,  828;  Reeves  v.  R.  R.,  30  Pa.  St, 
454;  Plaster  «.  R.  R.,  85  Iowa,  449;  McEonkey  «.  R.  R.,  40  Iowa,  205. 


Pf-nn8ylvania  Kailboad  Co. 

V. 
FoRTNEY  et  al. 
(90  Penmyhania  EeporU^  824.) 

1.  In  an  action  on  the  case,  to  recover  damages  for  the  death  of  one  alleged 

to  have  been  killed  by  the  negligence  of  a  railroad  company,  if  the 
undoubted  evidence  clearly  shows  any  fact  which  proves  the  deceased 
was  guilty  of  concurring  negligence,  the  court  should  say  there  can  be 
no  recovery  ;  but  if  the  fact  relied  on  to  establish  negligence  is  doubt- 
ful, the  case  should  be  submitted  to  the  jury. 

2.  While  it  is  true,  as  a  general   rule,  that  a  party  cannot  be  permitted  to 

impeach  the  veracity  of  his  own  witness,  yet  he  may  disprove  the  facts 
to  which  his  witness  has  testified . 

May  20th,  1879.  Before  Sharswood,  C.  J.,  Mercitr,  Gordon. 
and  Trunkey,  JJ.  Paxon,  Woodward,  and  Sterrett,  JJ.,  ab- 
sent. 

Error  to  the  Court  of  Common  Pleas  of  Dauphin  County :  Of 
May  Term,  1879,  No.  156. 
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Case  by  the  widow  and  children  of  David  Fortney  a^nst  the 
Pennsylvania  Railroad  Company,  to  recover  damages  for  the  death 
of  saicf  David  Fortney,  alle^^  to  have  been  caused  by  the  negli- 
gence of  defendant. 

The  facts  are  substantially  set  forth  in  the  opinion  of  tliis  court. 
In  the  court  below,  after  the  plaintiffs  had  submitted  all  their  evi- 
dence, the  defendant  moved  for  a  compulsory  nonsuit,  on  the 
ground  of  negligence  by  the  deceased,  as  shown  by  the  plaintiffs' 
own  witnesses.     The  court  (Pearson,  P.  J.)  overruled  the  motion. 

The  defendant  presented  the  following  points,  to  which  are 
appended  the  answers  of  the  court : 

1.  It  "was  the  plain  duty  of  David  Fortnoy  to  stop,  look  and 
listen,  before  undertaking  to  pass  over  or  on  the  rail  road- track; 
and  the  rule  requiring  him  to  do  so  is  an  unl)ending  one;  and  the 
train  not  being  on  schedule  time  was  no  excuse  for  hi^  failure  to 
do  so ;  and  there  being  no  dispute  about  the  facts,  the  verdict 
must  be  for  the  defendant. 

Ans.  '*  We  do  no  tanswer  that  as  requested.  We  say  this  :  It 
is  the  bounden  duty  of  a  person  crossing  the  railroad  to  stop,  look 
and  listen.  Did  the  deceased  stop  ?  That  he  did  is  proved  by  that 
boy.  He  stopped  there  on  the  margin  of  the  road.  Did  he  look! 
Did  he  listen  i  are  questions  of  fact.  That  he  stopped  is  sworn 
to.  Did  he  look  ?  If  he  did,  could  he  have  seen  i  wiiich  is  a 
question  for  the  jury.  If  you  are  satisfied  that  he  didn't  take  the 
pains  and  trouble,  when  it  was  his  duty  to  look,  and  could  have 
seen,  then  he  is  not  entitled  to  recover;  for  he  ought  not  to  have 
gone  on  the  track  if  he  could  have  seen  the  train  by  lookinir." 

2.  The  plaintiff  having  affirmatively  shown  that  the  deceased 
could  have  seen  the  approaching  train  for  at  least  three  hundred 
feet  from  a  point  outside  of  all  the  tracks,  it  was  his  plain  duty 
to  have  stopped  there,  and  looked  and  listened  ;  and  liis  ntir'ect  to 
do  BO  was  such  negligence  on  his  part  as  precludes  a  recovery. 

Ans.  "  If  the  jury  find  the  facts  assumed,  then  the  law  is  as 
stated.  It  was  his  duty  to  stop  and  look  and  listen.  If  he  did 
not  stop  and  look  and  listen,  he  was  guilty  of  contributory  negli- 
gence. It  he  stopped  and  looked  and  listened,  and  had  no  reason 
to  suppose  that  the  train  would  come  at  all,  and  inadvei-tently 
stepped  across  the  track,  then  it  would  be  different.  But  it  was 
his  duty  to  look  as  well  as  stop ;  and  if  he  could  look  and  see,  it 
was  his  duty  to  do  both. 

3.  The  duty  of  stopping  and  looking  and  listening  is  quite  as 
imperative  where  an  approaching  train  cannot  be  seen  or  heard  as 
where  it  can.  The  fact  of  collision  shows  the  necessity  for  a  com- 
pliance with  the  rule ;  and,  therefore,  in  eveiy  case  of  collision 
where  the  measure  of  duty  is  defined,  a  failure  to  perform  it  ii 
negligence  in  law,  and  must  be  so  declared  by  the  court. 

Ans.  ^^  This  point  is  properly  taken.    It  is  the  duty  of  a  person 


130  PEira^SYLVANIA  R.  R.   CO.  V.  FORTNEY. 

to  stop,  look  and  listen,  and  it  was  the  duty  of  the  deceased, 
whether  he  thought  the  train  was  due  or  not,  to  take  all  these 
necessary  precautions." 

4.  It  18  greater  negligence  to  stop  on  the  track  of  a  railroad  than 
a  mere  omission  to  stop,  look  and  listen ;  and  the  plaintiffs  having 
proved  that  the  deceased  did  so  stop  for  a  period  of  about  fifteen 
minutes  at  the  time  he  was  killed,  he  was  clearly  guilty  of  con- 
tributory negligence,  and  the  court  is  requested  to  give  binding 
instructions  to  tne  jury  that  the  verdict  must  be  for  the  defendant. 

Ans.  "That  would  be  so  if  he  stopped  on  the  track  on  which 
the  cars  ran,  but  if  on  the  siding  or  between  the  tracks,  it  would 
not  be  dangerous  per  se ;  but  when  he  stepped  forward  the  col- 
lision doubtless  took  place.  While  he  stood  back  on  the  other 
track,  it  could  not  take  place.  Whilst  he  stood  between  the  tracks 
it  could  not,  unless  the  cars  were  close  enough  to  reach  him  ;  and 
it  was  testified  that  the  cars  were  a  little  wider  than  the  bumper. 
If  he  stood  that  far  forward,  then  he  would  be  guilty  of  clear 
negligence ;  but  if  he  was  standing  back  on  the  other  track,  I  do 
not  think  it  was  negligence  of  itself,  and  would  depend  then  on 
the  circumstances  of  the  case." 

5.  The  defendant  has  the  right  to  a  clear  track,  and  to  run  its 
trains  as  far  apart  or  as  close  together  as  it  chooses  ;  for  its  use  of 
its  own  road  is  its  right,  of  wnich  the  public  are  bound  to  take 
notice ;  and  whether  the  trains  are  on  schedule  time  or  not,  does 
not  alter  tlie  duty  of  a  traveler  on  a  public  highway. 

Ans.  "  The  law  is  as  stated.  They  have  the  right  to  run  their 
trains  as  close  together  as  they  please.  They  do  it  at  their  own 
risk  and  peril ;  for  if  by  running  their  trains  too  close  together 
collisions  take  place,  they  would  be  responsible  to  the  passengers, 
and  be  liable  for  heavy  losses.  But  they  have  the  right  to  a  clear 
track  except  at  crossings ;  and  at  crossings  probably  others  have 
the  same  rights  as  the  railroad  company.  Both  are  to  be  careful. 
Both  have  a  right  to  the  crossing,  ^oth  must  be  equally  careful, 
though  persons  crossing,  having  the  power  to  stop  more  easily  than 
a  heavy  train,  must  stop,  look  and  listen,  as  we  have  already  said 
to  you  several  times." 

7.  No  neglect  of  duty  on  the  part  of  a  railroad  company  will 
excuse  any  pereon  approaching  on  a  highway,  or  crossing  of  the 
track  of  such  company,  from  using  the  senses  of  sight  and  hear- 
ing; and  as  the  plaintiflFs  have  shown  that  had  David  Fortney 
exercised  such  senses  he  would  have  seen  the  approaching  train, 
there  can  be  no  recovery  in  this  case. 

Ans.  "  We  have  said  several  times  over  that  the  law  is  that  it 
was  his  duty  to  stop,  look  and  listen.  We  say  that  the  duty  is  as 
stated,  but  whether  perfonned  or  not,  is  for  the  jury.  It  is  for 
the  jury  whether  he  performed  his  duty  in  stopping  and  looking 
and  listening.    There  is  no  doubt  that  he  stopped,  according  to  the 
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evidence ;  but  if  he  had  stopped  and  looked  and  listened  with  care, 
he  might  probably  have  heard  it.  That  is  for  the  jnry.  If  the 
deceased  had  no  reason  to  suppose  that  the  train  was  running 
at  that  time,  he  might  not  look.  If  it  habitually  varied  in  time 
through  the  winter,  and  deceased  knew  it,  the  necesdityof  looking 
and  listening  was  as  important  as  in  any  other  case.  He  was  just 
^  much  bound  to  look  aud  listen,  if  he  knew  of  its  being  out  of 
time,  as  at  any  other  time.  The  trains  varying  in  time,  and  he 
knowing  it,  there  would  be  no  excuse  for  not  looking.  If  the 
deceased  thought  he  could  get  acrobs  ahead  of  the  train,  after  look- 
ing at  it,  and  missed,  he  must  take  the  consequences.  If  a  roan 
sees  a  train  coming,  and  thinks  he  can  step  across  before  it  can 
reach  him,  and  is  mistaken  in  that,  it  is  his  own  fault." 

Tlie  verdict  was  for  plaintiffs  for  $400,  when  defendant  took 
this  writ,  and  assigned  for  error  the  refusal  of  the  nonsuit  and 
the  answers  to  the  above  points. 

Hall  &  Jordan,  for  plaintiff  in  error. — The  plaintiff's  evidence 
showed  a  clear  case  of  contributory  negligence,  and  the  court 
should  have  directed  a  verdict  for  the  company, 

J.  M.  Wiestling,  for  defendants  in  error. — It  would  have  been 
error  for  the  court  not  to  have  submitted  the  case  to  the  jury, 
because, 

1.  That  in  doing  so  they  would  necessarily  have  decided  that 
Jefferson  Antrim's  testimony  was  unworthy  of  credit,  a  question 
exclusively  for  the  jury. 

2.  That  if  Antnm's  testimony  was  to  be  relied  upon,  there 
could  be  no  pretence  that  deceased  was  guilty  of  contributory 
negligence,  as  the  presumption  of  law  in  his  favor  would  establish 
the  contrary,  and  hence  the  court  could  not  have  held  otherwise. 

3.  That  even  with  Antrim's  testimony  out  of  the  case,  it  was 
the  province  of  the  jury  to  say,  under  all  the  circumstances, 
whether  the  man  seen  by  Rife  was  in  a  place  of  danger  and  guilty 
of  contributory  negligence. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  October 
6th,  1879. 

Tills  case  presents  substantially  one  question  only :  that  is, 
whether  the  court  erred  in  submitting  the  evidence  to  tne  jury  ? 

If  the  undoubted  evidence  clearly  sliowed  any  fact  which  proved 
David  Fortney  guilty  of  concurring  negligence,  the  court  should 
have  said  there  coula  be  no  recovery.  Pennsylvania  Railroad  Co. 
V,  Ogier,  11  Casey,  60;  Catawissa  ^Railroad  Co.  v.  Armstrong,  2 
P.  F.  Smith,  282;  Pittsburg  &  ConnellsviUe  Railroad  Co.  v, 
McClurg,  6  id.,  294;  McKee  v.  Bid  well,  24  id.,  218.  If,  however, 
the  fact  relied  on  to  establish  negligence  was  doubtful,  the  case 
was  properly  submitted  to  the  jury.  What,  then,  is  the  evidence 
relied  on  to  convict  the  court  of  error  ? 
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It  18  shown  that  four  tracks  of  the  railroad  of  the  plaintiff  in 
error  cross  Wood  street,  in  the  borough  of  Middletown,  the 
two  central  ones  being  main  tracks,  and  the  two  outside  only 
sidings.  Fortney  lived  south  of  the  railroad,  and  was  employed 
in  a  furniture  manufactory,  situate  north  of  the  railroad.  Just 
before  daylight  he  started  irom  his  house  and  walked  along  Wood 
street,  towards  the  place  of  his  employment.  At  this  crossing  he 
waa  struck  and  killed  by  the  express  train,  passing  easterly  on  the 
main  south  track.  No  witness  saw  it  strike  nim,  but  his  body  was 
soon  afterwards  found,  lying  between  this  main  track  and  the 
siding,  about  two  hundred  yards  east  of  the  crossing.  It  had  evi- 
dently  been  carried  there  by  the  moving  train. 

The  counsel  for  tlie  plaintiff  in  error  claims  that  the  concurring 
negligence  of  Fortney  is  clearly  established  by  the  evidence  of 
Harry  Rife,  a  witness  on  the  part  of  the  defendants  in  error.  An 
examination  of  his  evidence  shows  he  testified  substantially  that  on 
the  morning  of  the  accident  he  stood  near  this  crossing,  and  on  the 
north  side  of  the  tracks,  and  by  the  headlight  of  the  locomotive  of 
the  approaching  westerly  bound  freight  train  he  saw  a  man  stand- 
ing still,  between  the  south  main  track  and  the  siding,  at  this 
crossing ;  he  did  not  recognize  the  man,  and  was  unable  to  describe 
his  clothes  ;  he  first  saw  tlie  man  when  the  locomotive  was  about 
thirty-five  yards  east ;  that  he  noticed  everything  particularly,  and 
thought  the  man  was  in  a  dangerous  place  and  would  be  killed ; 
that  the  man  continued  standing  there  until  the  headlight  inter- 
vened between  him  and  the  witness. 

In  reply  to  the  question,  how  long  he  saw  him  standing  there, 
witness  answered,  ''  I  could  not  tell  how  long ;  about  fifteen 
minutes  or  so  ;"  that  when  the  rear  of  the  freight  train  got  about 
five  yards  west  of  Wood  street,  the  engine  of  the  express  train 
going  east  reached  the  street.  Soon  after  this  last  train  passed  he 
saw  the  body  of  Fortnev  lying  where  we  have  stated.  From  the 
order  of  events,  and  the  place  where  the  body  was  found,  he 
appears  to  have  no  doubt  that  Fortney  was  the  man  he  s^w  stand- 
ing between  the  tracks.  If  Fortney  remained  standing  there  for 
fifteen  minutes,  or  one  fourth  that  time,  before  the  freight  train 
passed,  and  continued  there  so  close  to  the  main  track  as  to  be 
struck  by  the  express  train,  we  have  no  hesitation  in  saying  that 
he  was  guilty  of  concurring  negligence.  It  appears  the  bumping- 
board,  to  which  the  cow-catcher  is  attached,  projects  two  and  a  half 
feet  over  the  rail,  and  the  cars  about  the  same  distance.  Fortney 
was  familiar  with  this  crossing,  and  at  one  time  had  been  in  the 
employ  of  the  railway  company  as  a  switch-tender  near  by.  Is  this 
position  of  Fortney  between  the  tracks,  for  the  length  of  time 
stated  by  Rife,  proved  with  sufficient  certainty  to  be  beyond 
reasonable  controversy  i  Rife  testifies  he  does  not  know  how  long 
a  time  the  freight  train  occupied  in  passing  over  the  thirty-five  or 


PENNSYLVANIA  S.  B.  00.   V.   FOBTNET.  183 

fifty  yards  after  he  first  saw  the  headlight.  No  witness  testifies 
to  the  time.  Antrim  swears  he  supposes  it  was  mnninj^  about 
four  or  five  miles  an  hour.  If  he  be  correct,  it  is  maniiest  that 
Kife  must  be  mistaken  as  to  the  interval  of  time  which  passed 
between  his  first  seeing  the  headlight  and  its  crossing  the  street. 
The  evidence  of  T.  Jetferaon  Antrim  proceeds  to  throw  more  doubt 
on  the  accuracy  of  Rife's  evidence.  Antrim  was  also  a  witness  in 
behalf  of  the  defendant  in  error.  He  testifies  that  he  was  a  tele- 
graph operator,  in  tlie  employ  of  the  couipany,  at  Uighspire ;  on 
the  morning  in  question,  he  walked  down  W  ood  street  to  the  cross- 
ing, for  the  purpose  of  taking  the  freight  train  west  to  Highspire ; 
that  on  his  way  he  passed  Fortuey,  wiio  was  also  walking,  towards 
the  railroad ;  that  he,  Antrim,  and  the  freight  train  reached  the 
crossing  about  the  same  time,  or  the  train  was  there  when  he 
reacheu  the  railroad,  that  is,  the  engine  was  at  Wood  street ; 
he  walked  to  the  crossing,  turned  to  the  west,  and  stepped  on  the 
engine  west  of  Wood  street,  and  went  up  on  that  train.  If 
Antrim  be  correct  when  he  says  he  walked  past  Fortney  about  a 
square  from  the  railroad,  just  before  the  engine  of  the  freight  train 
reached  the  crossing,  it  is  clear  that  the  latter  was  not  then  stand* 
ing  between  the  main  track  and  the  siding.  It  would  clearly  be 
error  for  the  court  to  have  assumed,  under  this  conflict  of  evidence, 
that  Rife  was  undoubtedly  correct.  It  was  urged,  however,  inas- 
much as  Rife  was  a  witness  of  the  defendant  in  error,  that  his 
statement  of  the  length  of  time  Fortney  stood  between  the  tracks 
cannot  be  controverted  by  the  party  calling  him. 

It  is  true,  as  a  general  rule,  a  party  cannot  be  permitted  to  im- 
peach the  veracity  of  his  own  witness,  yet  he  may  disprove  the 
facts  to  which  his  witness  has  testified.  Therefore,  no  rule  nor 
policy  of  law  forbade  the  defendants  in  error  proving  that  Rife 
was  mistaken  as  to  the  len^h  of  time  Fortney  stood  in  that  dan- 
gerous position.  If  Antrim  be  correct,  the  jury  may  well  have 
found  that  Fortney  reached  the  place  where  he  was  struck,  either 
while  the  freight  train  was  at  the  crossing,  or  at  the  instant  of 
its  moving  therefrom.  If  so,  in  view  of  the  fact  that  the  express 
train  was  behind  time — and  there  was  some  evidence  that  it  was 
moving  at  unusual  speed — we  cannot  say,  as  a  matter  of  law, 
Fortney  was  guilty  of  negligence  in  attempting  to  cross  the  tracks. 
Whether,  under  all  the  evidence,  he  was  guilty  of  concurring 
negligence,  was  well  and  clearly  submitted  to  tne  jury  by  tha 
learned  judge. 

Jadgment  afi^med. 

Bee  succeedug  case  and  note. 
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Philip  Clark 

V. 

Boston  &  Albany  Railboad  Company. 

(128  Mass,  BepartSy  1.) 

Suffolk,  NoY.  14, 1878;  Noy.  11,  1879.     Colt,  J.,  did  not  sit.     Mobton,  J., 

absent. 

In  an  action  a^nst  a  railroad  corporation  for  personal  injuries  sustained  by 
the  plaintiff  by  being  struck  oy  a  train  of  cars  at  a  place  where  the  rail- 
road crossed  a  highway  at  grade,  the  plaintiff's  evidence  showed  that  he 
was  employed  by  a  corporation  other  than  the  defendant  to  watch  the 
track  and  give  notice  when  any  cars  or  locomotive  engines  of  either  cor- 
poration were  about  to  pass  over  the  highway ;  that  he  saw  the  smoke  of 
the  locomotive  engine  when  it  first  came  in  sight,  went  to  the  crossing 
and  gave  the  usual  signal ;  that  after  the  locomotive  engine  passed  he 
look^  up  and  down  the  track,  and  saw  nothing,  and  started  to  recross 
the  track,  and  was  struck  by  the  train  of  cars,  which  was  making  a  flying 
switch,  and  which  came  upon  him  from  behind ;  that  the  usual  signal  for 
cars  making  a  flying  switch  was  not  given,  but  one  was  given  indicating 
that  only  a  locomotive  engine  or  a  train  of  cars,  was  coming,  and  there 
was  no  brakeman  on  the  cars ;  that  a  person  could  see  up  the  track  from 
where  he  stood  nearly  seven  hundred  feet ;  that  he  could  not  tell  whether 
any  smoke  prevented  his  seeing  the  cars  coming,  but  if  it  did  he  should 
have  waited  until  it  passed  away.  Hdd,  that  the  action  could  not  be 
maintained. 

Tort  for  personal  injuries  occasioned  to  the  plaintiff  by  being 
struck  by  a  car,  run  and  managed  by  the  defendant  over  the  tracl 
of  the  Eastern  Railroad  Company,  at  or  near  the  place  where  said 
track  crosses  Saratoga  street  at  grade  in  Boston.  Trial  in  this 
court,  before  Morton,  J.,  who  allowed  a  bill  of  exceptions  in  sub- 
stance as  follows : 

The  plaintiff  was  a  flagman,  employed  and  paid  by  the  Eastern 
Railroad  Company,  upon  an  understanding  between  that  company 
and  the  defenaant  that  the  former  should  provide  such  flagman, 
and  his  duty  was  to  watch  the  track  and  give  notice  when  any  cars 
or  locomotives,  whether  of  said  company  or  of  the  defendant,  were 
about  to  cross  the  street.  There  was  a  small  building  called  a  flag- 
house,  situated  near  the  side  of  Saratoga  street,  south  of  the  same, 
and  east  of  the  railroad,  with  a  door  fronting  on  the  railroad,  and 
windows  on  each  side.  The  accident  occurred  about  ten  or  eleven 
o'clock  in  the  forenoon  of  a  cold  day  in  December.  The  train  in 
question  consisted  of  a  locomotive  and  three  oil  cars,  the  latter 
being  plain,  uncovered  platform-cars  without  sides,  each  having  on 
it  a  tank  about  three  to  four  feet  high,  cylinder-shaped,  and  appear- 
ing somewhat  like  a  steam-boiler.     The  cars  approached  from  the 
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north,  from  the  direction  of  Bevere,  and,  as  the  plaintiff  walked 
from  Saratoga  street  to  die  flag-hooae,  thej  came  behind  him,  partly 
towards  his  left  side,  and  strack  him,  causing  the  injuries  com- 
plained of. 

Patrick  Rowe  testified  as  follows :  ^^  I  was  about  thirty  feet  off 
from  where  the  plaintiff  was  standing,  on  the  same  side  with  him. 
The  first  thing  I  heard  was  the  engine  coming,  and  I  pulled  up  niy 
horse  about  thirty  feet  off.  I  saw  the  plaintiff  flagging  the  engine 
past.  I  heard  the  whistle  and  saw  the  engine  pass.  The  plaintiff 
looked  down  the  track,  and  up  afterwards,  and  rolled  up  his  flag, 
and  walked  across  the  track,  kind  of  slanting,  towards  the  flag- 
house.  I  started  up  my  horse  about  ten  or  fifteen  feet,  and  then  I 
saw  the  oil  cars,  and  pulled  up  again,  because  I  saw  the  cars  coming. 
The  plaintiff  was  then  crossing  the  track.  I  did  not  hear  any  noi8e 
of  the  train  of  oil  cars  until  I  saw  them,  and  did  not  see  any  brako- 
man.  I  cannot  exactly  tell  how  long  it  was  before  the  oil  cars 
came  along  after  the  engine  passed — ^a  second  or  so.  I  think  it 
might  be  between  a  minute  or  two.     I  saw  the  cars  strike  the 

Slamtiff  on  the  right  shoulder,  and  turn  him  round  and  knock  him 
own ;  he  had  one  foot  between  the  tracks  and  the  other  over.  I 
think  there  was  difl&cuUy  in  his  seeing  the  cars,  because  there  was  a 
great  deal  of  smoke  flying.  I  could  not  see  them  until  the  smoke 
went  away.  It  might  be  a  minute  or  two  after  I  saw  the  cars 
coming  before  the  plaintiff  was  hit.  He  was  walking  across  the 
track,  kind  of  sideways.  The  cars  were  coming  behind  him.  I 
don't  know  as  he  could  have  seen  them  very  well  if  he  had  turned 
round.*' 

Richard  Welsh  testified  as  follows:  "I  am  employed  by  the 
Eastern  Railroad  Company  as  flagman  at  another  crossing,  about 
eight  hundred  feet  away  from  the  plaintiff  at  the  time  ne  was 
struck.  I  saw  the  locomotive  and  oil  cars  go  by  me.  Cannot  state 
whether  there  was  any  brakeman  on  the  oil  train  or  not.  There  is 
a  switch  there,  and  the  engine  comes  down  one  way  and  the  man 
throws  the  switch  to  let  the  cars  go  the  other.  I  was  watching  for 
this  train  to  come  down  there,  ana  knew  they  were  going  to  make 
a  flying  switch.  I  saw  the  man  at  the  switch  to  switch  m  the  oil 
tanks.  I  saw  the  switch  thrown  and  the  engine  pass,  and  saw  the 
cars  coming  on  the  other  track.  They  passed  me.  When  I  saw 
the  engine  I  did  not  see  the  cars  behind  it.  I  knew  it  was  going 
to  make  a  flying  switch  at  the  time.  I  was  looking  out  for  my  own 
crossing  at  the  time,  without  thinking  an  accident  would  happen. 
I  knew  the  cars  were  coming  behind  the  engine.  The  switcn  is 
about  three  hundred  feet  from  Sarato^  street.  Did  not  see  the 
cars  when  I  saw  the  engine  coming.  I  knew  they  were  coming." 
The  witness,  in  answer  to  the  question  whether  there  was  any  sig- 
nal.  for  a  flying  switch,  and,  ii  so,  what  it  was,  answered :  "  Wefi, 
that  is  only  a  signal  the  men  have  among  themselves.     He  will 
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whistle  for  the  switch ;  he  will  make  one  whistle  for  a  locomotive 
or  train,  and  two  whistles  for  a  flying  switch,  and  the  switchman 
understands  that  and  will  go  by  it.  I  know  it  as  well  as  the 
switchman.  All  flagmen  and  everybody  knows  when  a  flying 
switch  is  coming.  I  did  not  hear  the  signal  that  day.  Whether 
it  was  given  or  not  I  do  not  know.  I  do  not  recollect  hearing  any 
signal  ffiven  for  the  switch  that  day;  whether  it  was  given  or  not  I 
do  not  Know." 

Frank  E.  Pray  testified  that  a  person  standing  upon  the  west  or 
northwest  side  of  the  track,  near  tne  track  where  it  crosses  Saratov 
street,  could  see  up  the  track  nearly  seven  hundred  feet,  towar< 
Revere ;  that  it  was  nearly  a  straight  Une. 

Harriet  Kirkwood  testified  that  she  could  see  the  crossing  at 
Saratoga  street  quite  plainly  from  her  house ;  that  she  saw  the  acci- 
dent ;  that  she  heard  one  whistle,  and  saw  the  engine  pass ;  that  the 
cars  came  along  a  minute  and  a  half  or  two  minutes  after  the  engine ; 
that,  after  the  engine  passed,  she  saw  the  plaintiff  roll  up  his  flag 
and  walk  leisurely  across  the  track ;  that  there  was  no  braKeman  on 
the  cars  that  she  could  see ;  that  she  did  not  see  the  plaintiff  when 
he  was  struck,  as  the  cars  hid  him  from  her  sight,  but  saw  that  he 
must  be  struck ;  that  she  had  not  the  slightest  difiiculty  in  seeing 
the  cars  from  where  she  was ;  that  there  was  no  difficulty  in  the 
plaintiff's  seeing  them  for  a  certain  distance,  and  she  supposed  he 
could  see  them  for  as  great  a  distance  as  she  could ;  and  that  there 
was  nothing  to  obstruct  her  view  of  the  cars,  and  she  did  not  see 
any  smoke. 

The  plaintiff  testified  that  he  had  been  flagman  at  that  crossing 
about  twelve  months ;  that  the  first  he  saw  of  the  train  was  the 
smoke  of  the  engine,  and  he  went  out  to  the  crossing  and  flagged 
it  until  she  went  by ;  that  he  heard  one  whistle ;  that  locomotives 
frequently  passed  there  without  cars;  that,  after  the  locomotive 
had  parsed,  he  looked  up  and  do\^Ti  the  track,  but  saw  nothing  and 
expected  nothing,  and  started  to  go  to  the  flag-house,  when  he  was 
struck  by  the  train  of  cars ;  that  he  had  never  seen  a  flying  switch 
made  coming  that  way  during  all  the  time  he  had  been  there ;  that 
he  could  not  swear  whether  there  was  any  smoke  or  steam  that  day 
to  interfere  with  his  seeing  or  not,  but  that,  if  there  was,  he  should 
have  waited  until  it  passed  away ;  that  he  waited  about  the  usual 
time. 

Upon  this  evidence,  the  judge  ruled  that  the  jury  would  not  be 

J'ustitied  in  finding  for  the  plaintiff ;  and  directea  a  verdict  for  the 
lefendant.     The  plaintiff  alleged  exceptions. 

S.  B.  Allen,  for  the  plaintiff,  cited  French  v,  Taunton  Rranch 
Railroad,  1U>  Mass.,  537. 

G.  S.  Hale,  for  the  defendant. 

Endicott,  J. — The  ruling  of  the  presiding  judge  must  be  sw^ 
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tained.  The  plaintiff  undertook  to  perform  a  duty,  which  he  failed 
to  perform,  and,  while  thus  neglecting  his  duty,  he  received  the 
alleged  injury. 

Ab  flagman,  he  was  employed  to  give  notice  in  the  usual  manner, 
by  standing  on  the  crossing  with  mis  flag,  when  any  cars  or  engines, 
whether  of  the  Eastern  Kailroad  Company  or  of  the  defendant, 
were  about  to  cross  the  street.  From  the  flag-house  near  the  cross- 
ing he  could  see  up  the  track  seven  hundr^  feet.  On  this  occar 
sion  he  saw  the  smoke  of  the  engine  when  it  first  came  in  sight, 
and  at  once  went  to  the  crossing  with  his  flag.  After  the  engine 
had  pajBsed  he  says  that  he  looked  but  saw  nothing,  and  waiKed 
across  the  track  towards  the  flag-house.  While  so  doing  he  was 
struck  by  the  train  of  cars,  wliich  had  been  detached  from  the 
engine,  and  was  following  it  over  the  crossing.  He  simply  fiiiled 
to  see  what  it  was  his  duty  to  see,  and  failed  to  give  the  notice  he 
was  there  to  give. 

One  of  the  witnesses,  who  testifled  in  his  behalf,  was  at  the  cross- 
ing in  a  carriage  when  the  engine  passed.  lie  saw  the  plaintiff 
fold  up  his  flag  and  walk  towards  the  flag-house.  The  witness 
thereupon  started  his  horse  to  cross  the  track,  but,  seeing  the  cars 
coming,  at  once  stopped,  and  saw  them  strike  the  plaintiff  on  the 
shoulder  while  crossing  the  track  directly  in  front  of  him.  This 
witness  also  testified  that  he  thought  there  was  a  difliculty  in  tlie 
plaintiff's  seeing  the  cars,  as  there  was  a  great  deal  of  smoke  flying. 
But  the  plaintiff  stated  that,  if  the  smoke  or  steam  from  the  engine 
had  interfered  with  his  seeing,  he  should  have  waited  until  it  passed 
away. 

Judgment  on  the  verdict. 

To  justify  the  withdrawal  of  a  case  from  the  jury,  the  facts  of  the  case 
should  not  only  be  undisputed,  but  the  conclusioDs  to  be  drawn  from  these 
facts  indisputable.  McLain  v.  Van  Zandt,  7  Jones  &  S.  (N.  Y.),  347.  Whether 
the  facts  be  disputed  or  undisputed,  if  different  minds  may  honestly  draw 
different  conclusions  from  them,  the  case  should  properly  be  left  to  the  jury. 
Railroad  v.  Stout,  17  Wall.,  657;  Irelaod  v.  O.  H.  &  8.  Plank  Road  Co.,  13  N. 
Y.,  533;  Kellogg  v,  N.  Y.  C.  R.  R  Co.,  24  How.  (N.  Y.),  177;  McGrath  p. 
HudsoD,  etc.,RR.  Co.,  32  Barb.  (N.Y.),  144;  Gaynor  t?.  Old  Colony,  etc.,  R, 
R.  Co..  100  Mass  ,  212:  State  v.  R.  R„  52  N.  H.,  529;  Beers  r.  Housatonic 
R.  R.  Co.,  19  Conn.,  566;  Vinton  v.  Schwab,  32  Vt.,  612;  Pa.,  etc.,  Co.  v. 
Bentley,  66  Pa.  St.,  30;  Stoddard  v.  St.  Louis,  etc.,  R.  R.  Co.,  65  Mo.,  514; 
Potter  V.  Chicago,  etc.,  R.R.Co.,  46  Iowa,  399;  Cumberland,  etc..  Iron  Co.  v. 
Scally,  27  Md.,  589. 

Where  there  are  doubtful  or  qualifying  circumstances,  the  question  of 
negligence  must  be  left  to  the  jury.  New  Jersey,  etc.,  Transp.  Co.  v.  West, 
82  N.  J-  L.,  91;  Weber  u.  New  York,  etc.,  R.  R.  Co.,  58  N.  Y.,  451 ;  Ernst  v. 
Hudson,  etc..  R.  R.  Co.,  35  N.  Y.,  9:  Thurber  v.  Harlem  R.  R.  Co.,  60  N.  Y., 
826;  West  Chester  R.  R  Co.  v.  McElwee,  67  Pa.  St.,  311 ;  Crissey  v.  Heston- 
▼ille,  75  Pa.  St.,  83;  French  t>.  Taunton  R.  R.  Co.,  116  Mass.,' 587;  Craig  v. 
New  York,  etc.,  R.  R.  Co.,  118  Mass.,  431 ;  Carland  v.  Young,  119  Mass.,  150; 
Catawisea  R  R.  Co.  «.  Armstrong,  49  Pa.  St.,  186;  Taber  v.  Delaware,  etc., 
R.  B.  Co.,  71  N.  Y.,  489;  Hawley  v.  Northern  Central  R  R  Co.,  17  Hun.  (N. 
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T.),  115;  Houston,  etc.,  R.  R.  Co.  y.  Randall,  50  Tex.,  254;  Johnson  v.  Bro- 
ner,  61  Pa.  St.,  58. 

It  is  the  duty  of  a  person  about  to  cross  a  railroad  track  to  stop,  look  and 
listen.  Wilds  v.  Hudson,  etc.,  R.  R.  Co.,  29  N.  Y.,  815;  Ernst «.  Hudson, 
etc.,  R.  R.  Co.,  89  N.  Y.,  61 ;  Wilcox  «.  Rome,  etc.,  R.  R.  Co.,  89  N.  Y.,  858; 
Stackus  V.  New  York,  etc.,  R.  R.  Co.,  7  Hun.  (N.  Y.),  559;  Shultz  v.  Penn- 
sylvania  R.  R.  Co.,  5  Reporter,  876 ;  Pennsylvania  R.  R.  Co.  y.  Bentley,  66  Pa. 
8t.,  80;  Railroad  Co.  v.  Houston,  95  U.  S.,  697;  St.  Louis,  etc.,  R.  R.  Co.  v. 
Manly,  58  111.,  800;  Chicago,  etc.,  R.  R.  Co.  v.  Kusel,  68  III.,  180;  Chicago, 
etc.,  R.  R.  Co.  ▼.  Hatch,  79  111.,  187 ;  Linfield  v.  Old  Colony  R.  R  Co.,  10  Cush. 
(Mass.),  562.     Consult  also  Leavenworth,  etc.,  v.  Rice,  10  Ean.,  426. 

A  servant  assumes  the  ordinary  risks  incident  to  his  employment.  BGch. 
Cen.  R.  R.  Co.  v,  Smithson,  infra;  Davis  v.  D.  &  M.  R  R.  Co.,  20  Mich.,  105; 
Wonder  v.  Baltimore,  etc.,  R.  R.  Co.,  82  Md.,  417;  Quincy  Mining  Co.  «. 
Eltts,  42  Mich.,  84;  Haynes  «.  East  Tennessee  &  Gkor^a  R.  R.  Co.,  8  Cold. 
(Tenn.),  222;  Chamberlain  v.  Milwaukee  &  Mississippi  R  R  Co.,  11  Wis., 
288. 

Proper  signals  must  be  given.  HI.  Cen.  R.  R.  Co.  «.  Shultz,  64  HI.,  172; 
Roll  V,  Northern  Central  R.  R.  Co.,  15  Hun.  (N.  Y.),  496. 

A  railroad  company  is  bound  to  establish  proper  rules  and  regulations  for 
making  the  flying  switch.     Chicago,  etc.,  R.  K.  Co.  v.  Taylor,  69  111.,  461. 

If  the  company  does  not  make  and  publish  to  their  employees  sufficient 
and  necessary  rules  and  regulations,  it  is  liable  to  its  employees  for  injuries 
arising  from  the  want  of  such  regulations.  Cooper  «.  Iowa,  etc.,  R  R  Co., 
44  Iowa,  184;  Chicago,  etc.,  R.  R.  Co.  «.  Taylor,  69  111.,  461. 

But  an  employee  who  has  entered  the  service  of  the  company  with  full 
knowledge  that  no  such  regulations  have  been  made,  cannot  recover  for 
injury  caused  by  the  want  of  such  regulation.  Haskin  e.  New  York,  etc.^ 
R  R  Co.,  56  N.  Y.,  608. 

A  railroad  employee  suing  the  company  for  physical  injury  resulting  from 
an  act  in  which  he  participated,  must  prove  either  he  was  not  to  blame,  or 
that  the  coinnany  was.  Central  R.  R  Co.  v.  Kenny,  58  Ga.,  485;  S.  C,  16 
Am.  R.  R.,  131. 

See  Michigan  Central  R.  R.  Co.  v,  Smithson,  infra;  Chicago,  etc.,  R  R 
Co.v.  Taylor,  69  111.,  461;  Louisville,  etc.,  R.  R.  Co.  v.  Robertson,  9  Heisk. 
(Tenn.),  276;  Vose  v,  Lancashire,  etc.,  R  R  Co.,  2  Hurl.  A  N.  (English), 
728;  Goodfellow  v.  Boston,  etc.,  R  R  Co.,  106  Mass.,  461;  Schultz  «.  Chi- 
cago, etc.,  R  R.  Co.,  44  Wis.,  688;  James  v.  Great  Western  R  R.  Co.,  Law 
Rep.  (English),  2  Common  Pleas  Cases,  685;  Prescott  v.  Eastern  R.  R.  Co., 
118  Mass.,  870;  Haskin  v.  New  York,  etc.,  R  R  Co.,  56  N.  Y.,  608;  Smith 
«.  New  York,  etc.,  R  R  Co.,  19  N.  Y.,  127;  Weeks  v.  Southern  Pacific  R  R 
Co.,  52  Cal.,  602;  Central  R  R  Co.  v.  Kelly,  58  Ga.,  107;  S.  C,  16  Am.  R 
R,  114;  Detroit,  etc.,  R  R.  Co.  v.  Van  Steinburg,  17  Mich.,  99;  Fuller  o» 
Jewitt,  infra;  Pennsylvania  R  R.  Co.  9.  Fortney,  ante. 


Maby  Sweeney,  Adminigtratrix, 

V. 

Boston  &  Albany  Kailroad  Company. 

(128  Mass,  Beports,  5.) 

Suffolk,  Nov.  25,  1878;  Nov.  11,  1879.     Colt,  J.,  did  not  sit.    Mobtoh, 

J.,  absent. 

A  city  made  a  contract  with  a  person  to  take  down  and  rebuild  a  bridge  used 
as  a  highway  over  the  tracks  of  a  railroad  corporation.    In  taking  down 
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ftnd  rebuilding  the  abutments  of  the  bridge,  if  more  men  were  needed 
temporarily  on  one  side  than  were  there  at  work,  they  were  called  to  that 
aide  from  the  other ;  and  were  in  the  habit  of  crossing  the  track  for  that 
purpose.  If  a  lar^r  force  had  been  employed,  there  would  hare  been  no 
necessity  for  crossmg.  Bisld,^  that  an  action  would  not  lie  a^nst  the 
railroad  corporation  for  an  injury  sustained  by  a  workman  by  being  struck 
by  a  locomotiye  engine  while  so  crossing  the  track. 

Tort  for  personal  injuries  occasioned  to  Morgan  Sweensy,  the 
plaintifPs  intestate,  by  being  stmck  by  an  engine  owned  and  run 
by  the  defendant  corporation  over  its  railroad  near  the  Huntington 
Avenue  Bridge,  so  called,  in  Boston.  At  the  trial  in  this  court, 
before  Mobton,  J.,  tlie  iury  returned  a  verdict  for  the  plaintiff  for 
$3,000 ;  and  the  defendant  alleged  exceptions.  The  facts  appear 
in  the  opinion. 

G.  S.  Hale,  for  the  defendant. 

S.  B.  Allen,  for  the  plaintiff. 

Endicott,  J. — A  railroad  corporation  has  a  right,  in  the  due  per- 
formance of  its  public  duties,  to  the  use  of  the  land  within  its  loca- 
tion and  occupied  by  its  tracks,  which  is  permanent  in  its  nature, 
and,  generally  speaking,  exclusive,  though  not  absolutely  so  under 
all  circumstances.  Emergencies  and  necessities  may  arise  which 
will  justify  its  invasion ;  as  when  it  is  necessary  to  pass  over  it  to 
procure  water  to  stop  a  conflagration,  or  to  lay  hose  for  the  same 
purpose  over  the  tracks  used  by  the  railroad.  Hazen  t».  Boston  & 
Maine  Kailroad,  2  Gray,  574,  580 ;  Metallic  Compression  Casting 
Co.  V.  Fitchburff  Eailroad,  109  Mass.,  277. 

It  is  impossible  to  enumerate  all  the  cases  in  which  such  a  neces- 
sity may  arise ;  but  it  is  undoubtedly  true  that,  in  building  a  bridge 
over  a  railroad  for  the  purpose  oi  laying  out  a  highway,  or  m 
repairing  such  a  bridge  upon  an  existing  way,  it  may  be  necessary, 
in  certain  stages  of  the  progress  of  the  worK,  for  the  city  or  town 
engaged  in  it,  or  its  servants,  to  enter  upon  the  railroad  in  order 
properly  to  build  or  repair  the  bridge.  Whether  such  obstruction 
or  use  is  necessary  must  depend  upon  the  peculiar  circumstances  of 
each  case,  and  it  is  incumbent  on  those  who  enter  to  show  that 
there  is  a  real  and  imperative  necessity  for  so  doing. 

In  the  case  at  bar,  the  city  of  Boston  had  made  a  contract  with 
two  persons  to  take  down  and  rebuild  the  abutments  of  the  bridge 
on  Huntington  Avenue  over  the  road  of  the  defendant,  and  to 
make  alterations  and  repairs  in  the  superstructure  of  the  bridge 
itself.  The  contract  contained  this  clause,  '*  that  the  contractor 
must  not  deposit  any  stone,  earth  or  other  material  on  the  road-bed 
of  the  railroad,  nor  in  any  way  impede  or  endanger  the  passage  of 
trains  during  the  progress  of  the  work."  The  persons  thus  con- 
tracting with  the  city  underlet  that  portion  of  tne  contract  which 
related  to  the  removal  and  rebuilding  of  the  abutments  to  sub-con- 
tractors, and  the  plaintiff's  intestate  was  employed  by  them  on  that 
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work  when  he  received  the  alleged  iniury.  The  bill  of  exceptions 
states  that  they  were  removing  the  abutments  or  beginning  to  re- 
build them  at  that  time,  and  it  is  to  be  inferred  from  the  evidence 
reported  that  the  bridge  had  either  been  taken  down  or  was  then 
impassable.  The  defendant  had  five  parallel  tracks  at  this  point, 
and  engines  and  trains  were  constantly  passing  over  them  at  inter- 
vals of  fifteen  or  twenty  minutes,  as  testified  oy  one  of  the  plain- 
tiffs witnesses. 

It  appears  from  the  evidence  that  the  work  upon  both  abutmenJts 
was  proceeding  at  the  same  time,  and  that  it  was  the  practice  of  the 
sub-contractors  to  cross  the  tracks  constantly,  and  also  for  the  men 
employed  by  them  to  do  so,  when  directed  by  those  in  charge.  The 
plamtifPs  intestate,  when  struck  by  the  defendant's  engine,  was 
crossing  in  obedience  to  a  direction  by  one  of  the  sub-contractors. 
The  only  occasion  or  necessity  for  this  crossing,  as  stated  by  all  the 
witnesses,  was  that  the  men  were  wanted  on  the  one  side  or  the 
other  as  the  work  went  on.  But  it  also  appears  that  there  was  no 
necessary  connection  between  the  construction  of  the  two  abut- 
ments. All  the  work  on  either  was  done  on  that  side,  and  it  does 
not  appear  that  there  was  any  difficulty  in  constructing  each  abut- 
ment separately,  or  in  constructing  them  both  at  the  same  time,  if 
a  sufficient  number  of  men  were  employed.  The  so-called  neces- 
sity which  required  the  men  to  cross  arose  from  the  manner  in 
which  the  contractors  undertook  to  do  this  particular  work,  and 
not  from  any  inherent  difficulty  arising  out  of  the  work  itself.  It 
was  for  the  convenience  of  the  contractors  that  the  men  should  be 
thus  transferred,  and  not  because  such  transfer  was  necessary  for 
the  proper  prosecution  of  the  work. 

We  are,  therefore,  of  opinion  that  the  iury  should  have  been 
instructed,  as  requested  by  the  defendant,  tnat,  upon  the  evidence 
in  the  case,  the  contractors  and  their  servants  had  no  legal  right  to 
cross  or  to  be  upon  tlie  tracks. 

Exceptions  sustained. 

A  railroad  company  has  the  right  to  a  permanent  and  practically  exclusiye 
use  of  its  right  of  way  and  lands,  llazcn  v.  Boston,  etc.,  R.  R.  Co.^  2  Gray 
674  ;  Hane  v.  Salem,  100  Mass.,  350;  Presbrey  «.  Old  Colony  R.  R.  Co., 
103  Mass.,  1;  Babcock  v.  Western  R  R.  Co.,  9  Mete.  (Mass.),  563. 

See  as  to  due  care.  Hinckley  e.  Cape  Cod  R.  R  Co.,  120  Mass.,  257; 
Crafts  «.  Boston,  109  Mass.,  519 ;  Smith  v.  First  Kat.  B.,  99  Mass.,  605 ;  Mayo  «. 
Boston,  etc.,  R.  R.  Co.,  104  Mass.,  137.  License  and  trespass.  Dublin,  etc., 
R.  R.  Co.  V.  Slattery  (Eng.),  39  L.  T.,  New  series,  365;  8.  C,  3  App.  Cases, 
1155;  Rogers  v,  R.  R.  Co.  (Eng.),  26  L.  T.,  New  series,  879;  Wheelan  v. 
Steam,  etc.,  Co.,  26  Irish  Rep.,  8;  C.  L.,  387;  Barrett  v,  M.  R.  W.  Co.  (Eng.), 
1  Foster  &  F.,  351;  Bateman  v.  Bluck  (Eng.),  18  Q.  B.,  870;  Murphy  «.  Chi- 
cago, etc.,  R.  R.  Co.,  38  Iowa,  539;  Kay  «.  Pa.  R  R.  Co.,  65  Pa.  St.,  269; 
G^ena,  etc.,  R.  R.  Co.  «.  Jacobs,  20  HI.,  478;  Phila.,  etc.,  R.  R.  Co.,  44  Pa. 
St.,  375;  Needham  v,  San  Francisco,  etc.,  R.  R.  Co.,  37  Cal.,  409;  Phila., 
etc.,  R.  R  Co.  e.  Hummell,  44  Pa.  St.,  375;  Heil  «.  Glanding,  42  Pa.  St., 
498;  R.  R.  Co.  v.  Norton,  24  Pa.  St.,  465;  Bvansyille,  etc.,  R.  R.  Co. «.  Wolf, 
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59  Ind.,  89;  Cincinnati,  etc.,  H.  R.  Ck).  «.  Eaton,  68  In<L,  810;  Elwood  «. 
New  York,  etc.,  R,  R.  Co.,  4  Hun.  (N.  Y.),  808;  Green  «.  Erie  R.  R.  Co.,  11 
Hun.  (N.  Y.),  333;  Michigan,  etc.,  R.  R.  Co.  «.  Campau,  84  Mich.,  408; 
Illinois,  etc.,  R  R.  Co.  n.  Hall,  72  III.,  222;  IllinoiB,  etc.,  R.  R.  Co.  «.  Heth- 
erington,  83  III.,  610;  Lake  Shore,  etc.,  R.  R.  Co.  «.  Hart,  87  HI.,  629;  Illi- 
nois, etc.,  R.  R.  Co.  €.  Godfrey,  71  III.,  500;  Illinois,  etc.,  R.  R.  «.  Hammer, 
72  III.,  347;  Carlin  t>.  Chicago,  etc.,  R.  R.  Co.,  87  Iowa,  816;  Murohy  0. 
Chicago,  etc.,  R.  R.  Co.,  45  lowi,  661 ;  Rot  ho  «.  Milwaukee,  etc.,  R.  R.  Co., 
21  Wis.,  256;  Donaldson  v.  Milwaukie,  eti-.,  R.  R.  Co.,  21  Minn.,  293;  O'Don- 
nell  V.  Missouri,  etc.,  R.  R.  Co.,  8  Cen.  Law  Jour.,  414;  Daley  v.  Norwich, 
etc.,  R.  R.  Co.,  26  Conn.,  591;  Brown  t.  Hannibal,  etc.,  R.  R.  Co.,  50  Mo., 
461;  Kansas,  etc.,  R.  R.  Co.  v.  Pointer,  14  Kan.,  38. 

See  Clark  v.  Worcester,  125  Mass.,  226;  Commonwealth  r.  Temple,  14  Gray, 
76;  Commonwealth  p.  B<)8ton,  etc.,  R.  R.  Co.,  101  Mass.,  202;  Hhaw  r.  Bo»» 
ton,  etc.,  R.  R.  Co.,  8  Gray  (Mass.),  73;  French  v.  Taunton,  etc.,  R  R.  Co., 
116  Mass.,  537;  Hicks  v.  Pacific  R.  R.  Co.,  64  Mo.,  430. 


Sabah  F.  Walkeb,  Administratrix, 

V. 

Boston  &  Maine  Kailboad. 
Maby  L.  Miller,  Administratrix^ 

V. 

Same. 

(128  Mass,  BeportSy  8.) 

Suffolk,  November  14, 15, 1879.    Lord,  J.,  did  not  sit.    Bottlb,  J.,  absent. 

Through  the  negligence  of  a  competent  road-master  of  a  railroad  corporation, 
a  switch  was  misplaced,  and  a  locomotive  engine  and  a  train  of  cars  were 
turned  upon  a  side  track,  the  sleepers  of  which  were  rotten ;  the  engine 
and  train  were  thrown  from  the  track,  and  the  engineer  and  fireman  of 
the  engine  were  injured.  HeUt^  that  they  were  fellow-servants  with  the 
road-master,  and  could  not  maintain  an  action  against  the  corporation. 

Two  actions  of  tort,  each  for  a  persoital  injury  occasioned  to 
the  plaintiff's  intestate  by  the  alleged  negligence  of  the  defendant. 
Trial  in  this  court,  before  Ames,  J .,  who  reported  the  cases  for  the 
determination  of  the  full  court,  in  substance  as  follows : 

On  the  day  of  the  accident,  a  freight  train,  consisting  of  forty- 
seven  loaded  cars,  drawn  by  two  engines,  started  from  the  defend- 
ant's station  in  Boston  in  the  direction  of  Andover.  Charles  C. 
Walker,  the  plaintiffs  intestate  in  the  first  case,  and  Carl  Miller, 
the  plaintiffs  intestate  in  the  second  case,  were  the  engineer  and 
fireman  respectively  of  the  second  engine.  On  arriving  at  Ballard- 
vale,  the  train,  in  consequence  of  the  displacement  of  a  switch,  was 
suddenly  turned  off  upon  a  side  track,  upon  which  two  other  cars 
were  standing,  and,  although  the  forward  engine  was  not  thrown 
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from  the  track,  there  was  a  general  wreck  of  the  train,  the  cars  were 
piled  together,  and  great  damage  was  done  to  the  train  and  to  the 
road-bed.  In  consequence  of  this  accident,  Walker  and  Miller  were 
so  badly  injured  that  they  died,  Walker  in  a  few  minutes,  and 
Miller  in  about  one  hour. 

Edward  Marland  testified,  for  the  plaintiflFs,  that  he  was  the 
defendant's  station  agent  at  Ballardvale,  and,  as  such,  sold  tickets 
and  had  charge  of  the  station  ;  that  at  the  time  of  the  accident  he 
was  in  Boston ;  that,  when  he  left  Ballardvale,  the  switches  were 
all  right ;  that,  by  the  rules  of  the  corporation,  all  station-  agents 
have  charge  of  the  switches,  tracks,  sidings,  etc.,  at  their  stations, 
and  would  be  held  responsible  for  the  security  and  position  of  the 
switches ;  that  he  had  a  copy  of  these  rules  for  his  direction,  and 
was  responsible  accordingly ;  that  he  was  in  Boston  on  that  day  on 
the  business  of  the  defendant,  and  went  to  see  their  freight  auditor 
in  the  course  of  his  duty ;  that  he  had  the  consent  of  the  defendant's 
general  superintendent  to  go  to  Boston,  but  not  at  any  particular 
time ;  that  he  went  perhaps  once  or  twice  a  month,  sometimes  on 
the  defendant's  business,  and  sometimes  on  his  own ;  that  when  he 
went  he  left  his  wife  in  charge  of  the  station ;  and  that  he  was  the 

?ostma8ter  at  Ballardvale,  keeping  the  post-office  at  the  station. 
hi  cross-examination,  he  testified  that  when  he  left  on  the  day  in 
auestion  he  notified  the  flagman ;  that  the  amount  of  business  at 
le  post-office  was  very  small,  and  did  not  in  the  least  interfere 
with  his  duties  as  station  agent ;  that  he  did  not  think  the  defend- 
ant was  aware  of  his  absence  in  Boston  on  all  occasions,  and  could 
not  say  that  he  ever  went  by  their  orders ;  that  when  he  said  he 
went  there  by  their  consent,  he  meant  only  that  he  went  to  their 
office  and  reported,  and  no  objection  was  made ;  that  there  were  a 
great  many  switchmen,  conductors,  road-masters,  and  section  bosses 
m  the  defendant's  employ,  and  many  of  the  persons  employed  by 
the  defendant  were  inti-usted  with  keys  to  the  switches ;  and  that 
these  persons,  William  Horan  being  one  of  them,  had  been  long 
accustomed,  in  the  discharge  of  their  duties  and  in  the  regular 
management  of  the  road,  to  lock,  unlock,  open,  and  naove  the 
switches,  without  objection  from  the  principal  officers  of  the  com- 
pany, and  without  permission  from  the  witness,  while  the  rule 
above  described  was  in  force. 

William  Horan  testified  that  he  had  charge  of  a  section  of  the 
road,  of  about  two  miles  and  a  quarter  in  length,  and  that  it  was 
his  duty  to  keep  the  road-bed  in  proper  condition  ;  that  he  was  the 
head  man  of  his  section,  and  had  two  men  under  him  ;  that,  on  the 
day  of  the  accident,  and  a  short  time  before  it  occurred,  he  with  his 
two  men  came  to  that  station  on  a  hand-car,  with  three  rails  to  be 
used  in  repairs  at  a  crossing ;  that  he  shifted  the  switch  in  order  to 
make  it  more  convenient  and  easy  to  unload  the  hand-car,  and  to 
leave  the  rails  near  where  they  were  to  be  used ;  that,  after  the 
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buid-car  had  passed  the  switch,  he  noticed  that  a  bolt  in  the  con- 
necting-rod was  not  in  proper  condition,  and  he  accordingly  replaced 
it  by  aaother  bolt ;  and  that  he  then  went  to  his  dinner,  leaving  the 
switch  in  the  position  in  which  it  was  at  the  time  of  the  acciuent. 
On  crofis-examination^  he  testified  that  all  the  time  he  had  worked 
on  the  road,  namely,  twelve  years,  he  had  had  a  key  which  unlocked 
all  the  switches  in  his  section,  the  switch  in  question  being  one, 
and  that  he  had  always  been  accustomed  to  open  and  close  them  as 
his  business  required ;  that  finding  the  bolt  on  the  ground,  he  went 
to  a  car-house  and  obtained  tools  and  materials  for  repair,  and  put 
the  switch  in  order ;  that  he  left  it  open  to  the  side-track  and  went 
away  to  dinner;  and  that  by  reason  of  his  mistake  in  thus  leaving 
the  switch,  the  train  ran  off  upon  the  siding. 

There  was  evidence  tending  to  show  that  the  sleepers  on  the  side 
track  were  decayed  and  rotten,  so  that  the  spikes  could  easily  be 
pulled  out  by  hand ;  that  Walker's  engine  was  stuck  in  the  ground, 
the  rails  under  and  behind  it  and  behind  the  teTider  of  the  foremost 
engine  having  spread  apart,  the  supporting  sills  being  rotten ;  and 
that  Marland  was  frequently  absent  from  the  station,  and  went  to 
Boston  four  or  five  times  a  month. 

George  Byam  testified  that  he  was  a  conductor  on  the  train ;  that 
it  was  a  double  train,  but  had  the  same  complement  of  brakemen, 
etc.,  as  they  would  have  on  a  sinc^le  train ;  that  it  was  made  up  by 
Bobinson,  the  superintendent  of  the  freight  yard,  and  the  conductor 
and  engineers  of  the  train  had  nothing  to  do  with  its  making  up. 
On  cross-examination,  he  said  that  by  "  a  double  train"  he  meant 
a  train  with  two  engines ;  that  there  was  no  particular  number  of 
cars  constituting  a  single  train,  and  that  this  was  a  large  and  heavy 
train  requiring  two  engines  to  draw  it. 

The  plaintiff  offered  to  prove  that  the  station  agent  was  required 
by  the  defendant  to  go  to  Boston  as  often  as  stated,  which  was  ex- 
cluded. He  also  ottered  to  show  that  the  salary  of  the  station 
agent  was  very  small  and  inadequate,  and  this  was  also  excluded. 

There  was  no  evidence  that  tlie  condition  of  tlie  sleepers  on  the 
side  track  had  ever  been  brought  to  the  attention  of  any  oflicer  ot 
the  company,  or  that  Horan  had  ever  been  known  before,  during  a 
service  of  twelve  years,  to  have  been  wanting  in  reasonable  and 
ordinarv  care  and  attention  m  the  execution  of  his  duties. 

Upon  this  evidence,  the  judge  ruled  that  the  p.etion  could  not  I'c 
maintained,  and  directed  a  verdict  in  each  case  for  the  defendant. 
If  this  ruling  was  correct,  judgment  was  to  be  entered  on  the  ver- 
dicts :  otherwise,  the  cases  were  to  stand  for  trial. 

L.  M.  Child,  for  the  plaintiffs. 

S.  B.  Ives,  Jr.,  and  S.  Lincoln,  Jr.,  for  the  defendant,  were  not 
called  upon. 

Bt  the  Coubt  — The  cause  of  action  in  each  of  these  cases  was 
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the  misplacement  of  a  switch  through  the  negligence  of  a  f eUow- 
servant  of  the  plaintiffs  intestate.     Farwell  v,  Soston  &  Worces- 
ter Railroad,  4  Met.,  49 ;  Gilman  v.  Eastern  Eailroad,  10  Allen,  238. 
Judgments  on  the  verdicts. 

If  a  railroad  company  permits  ties  to  remain  until  they  become  rotten,  it 
is  the  negligence  of  the  company  itself,  and  not  merely  that  of  its  servants. 
O'Donnell  v.  Allegheny,  etc.,  R.  R.  Co.,  59  Pa.  St.,  239;  Indianapolis,  etc., 
R.  R.  Co.  f).  Love,  10  Ind.,  654;  Chicago,  etc.,  R.  R.  Co.  v.  Swett,  45  111., 
201;  Illinois,  etc.,  R.  R.  Co.  «.  Welch,  62  111.,  183;  Illinois,  etc.,  R.  R.  Co. 
«.  Phillips,  49  111.,  234;  Pittsburg,  etc.,  R.  R.  Co.  u.  Thompson,  66  111.,  138; 
Houston,  etc.,  R.  R.  Co.  v.  Dunham,  49  Tex.,  181.  It  is  the  duty  of  the  com- 
pany to  keep  its  track  in  perfect  repair.  It  is  no  part  of  the  duty  of  an 
engineer,  fireman  or  brakeman  to  know  if  the  road  is  safe.  Chicago,  etc.,  «. 
Swett,  45  111.,  197;  Porter  v,  Hannibal,  etc.,  R.  R.  Co.,  60  Mo.,  160;  O'Don- 
nell  V.  Allegheny,  etc.,  R.  R.  Co.,  59  Pa.  St.,  239;  Harrison  v.  Central  R.  R. 
Co.,  81  N.  J.  L.,  293;  Goheen  v.  Texas,  etc.,  R.  R.  Co.,  3  Cent.  Law  Jour., 
282;  Meehan  v,  Syracuse,  etc.,  R  R.  Co.,  78  N.  T.,  685;  Dale  «.  St.  Louis^ 
etc.,  R.  R.  Co.,  63  Mo.,  455;  Dorsey  v.  Philips,  etc.,  Co.,  42  Wis.,  583.  See 
also  Devitt  v.  Pacific  R.  R.  Co.,  60  Mo.,  802;  Baylor  v.  Delaware,  etc.,  R  R. 
Co.,  40  N.  J.  L.,  23;  McGlynn  «.  Brqdie,  81  Cal.,  876. 

It  is  the  duty  of  a  railroad  company  to  maintain  its  machinery  and  track  in 

§  roper  repair.  Fuller  v.  Jewett,  infra;  Flike  v.  Boston,  etc.,  R.  R.  Co.,  63 
r.  Y.,  549;  Meehan  v,  Syracuse,  etc.,  R.  R.  Co.,  78  N.  Y.,  685;  Toledo,  etc., 
R.  R.  Co.  t>.  Conroy,  68  111.,  660;  Locke  v.  Sioux  City,  etc.,  R.  R  Co.,  46 
Iowa,  109;  S.  C,  16  Am.  R  R.,  188;  Mann  v.  Sioux  City,  etc.,  R  R  Co., 
46  Iowa,  637;  S.  C,  16  Am.  R.  R,  637;  Snow  «.  Housatonic  R  R  Co.,  8 
Allen,  441;  Paulmier  v.  Erie  R.  R.  Co.,  6  Yroom,  151. 

As  to  fellow-servants  who  assume  the  risk  of  each  other's  negligence. 
Wonder  «.  Bait.,  etc.,  R.  R  Co.,  82  Md.,  411;  Foster  «.  Minnesota,  etc.j  R 
R.  Co.,  14  Minn.,  860.  See  also  Cooper  «.  MuUins,  80  Ga.,  160;  Louisville, 
etc.,  R  R.  Co.  V.  Cavens,  9  Bush,  559  ;  Nashville,  etc.,  R.  R..Co.  i^.  Jones, 
9  Heisk  (Tenn.),  27;  Toledo,  etc.,  R  R.  Co.  v.  O'Connor,  77  III.,  891. 

Ab  between  employees  of  the  company,  if  the  responsibility  is  with  one 
in  different  department  of  service,  unconnected  with  the  running  operations, 
ordinary  negligence  is  sufficient  to  hold  the  company.  Louisville,  etc.,  R 
R.  Co.  V,  Collins,  2  Duval  (Ky.),  114;  Chicago,  etc.,  R.  R.  Co.  «.  Gregory, 
68  111.,  273;  S.  C,  11  Am.  R  R,  273;  Fitzpatrick  v,  N.  A.,  etc.,  R  R  Co., 
7  Ind.,  436;  Oillenwater  v.  Madison,  etc.,  R.  R.  Co.,  5  Ind.,  839. 

See  as  to  the  liability  of  railroad  companies  for  negligence  of  co-employees. 
Potter  «.  Chicago,  etc.,  R  R  Co.,  46  Iowa,  899;  S.  C.,  16  Am.  R  R,  57; 
Paulmier  v.  Erie  R.  R.  Co.,  6  Yroom  (N.  J.),  151 ;  Moss  «.  Pacific  R.  R  Co., 
49  Mo.,  167;  Union  Pacific  R  R  Co.  «.  Milliken,  8  Kan.,  647;  Frazier  «. 
Pennsylvania  R  R  Co.,  88  Pa.  St.,  104;  O'Donnell «.  Allegheny,  etc.,  R.  R 
Co.,  59  Pa.  St.,  239;  Rohback  «.  Pacific  R  R  Co.,  48  Mo.,  187;  Pittsburg, 
etc.,  R.  R.  Co.  V.  Ruby,  88  Ind.,  294;  Cooper  «.  Milwaukee,  etc.,  R  R  Co., 
23  Wis.,  668;  New  Orleans,  etc.,  R  R  Co. «.  Allbritton,  88  Miss.,  242;  Har- 

g>r  «.  Indianapolis,  etc.,  R  R.  Co.,  47  Mo.,  667;  Farwell  e.  Boston,  etc.,  R 
.  Co.,  4  Met.  (Mass.),  49;  Gilman  «.  Eastern  R  R  Co.,  18  Allen  (Mass.), 
433;  Wright «.  N.  Y.,  etc.,  R  R  Co.,  25  N.  Y.,  662;  Whaalan  «.  M.  R,  etc., 
R  R  Co.,  8  Ohio  St.,  249;  Booth  «.  Boston,  etc.,  R  R  Co.,  78  N.  Y.,  88; 
Johnson  e.  Richmond,  etc.,  R.  R.  Co.,  81  N.  Car.,  446;  Cone  «.  Delaware, 
etc.,  R  R  Co.,  15  Hun.  (N.  Y.),  172;  Pittsburg,  etc.,  R  R  Co.  v.  Lewia, 
88  Ohio  St.,  196;  Lake  Shore,  etc.,  R  R  Co.  e.  Knittal,  88  Ohio  St.,  468; 
Schroeder  v,  Chicago,  etc.,  R  R  Co.,  47  Iowa,  875;  Lombard  «.  Chicago, 
et^  R  R  Co.,  47  Iowa,  494;  Riley  v.  Baxendale  (Eng.),  6  HurLstone  ana 
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Konnan,  244;  Woodlcy  v.  Metropolitan,  etc.,  R.  R  Co.,  2  Exch.  Div.,  884; 
Patterson  c.  Pittaburg,  etc.,  R  R  Co.,  76  Pa.  St.,  389;  Conroy  c.  Vulcan, 
etc,  62  Mo.,  35. 


The  Central  Railsoad  Company 

V. 

Mitchell. 
(68  Georgia  BeporUy  173;  Septemb&r,  1879.) 

1.  An  employee  of  a  railroad  company  is  not  a  competent  juror  to  try  a  caae 

in  which  the  company  is  a  party. 

2.  The  declaration  alleging  that  plaintiff,  ''in  his  body,  was  violently  and 

grievously  bruised,  mansled,  and  broken,  to  wit:  in  and  upon  his  head, 
arms,  legs,  and  body,  and  particularly  as  to  the  serious  injury  and  wound- 
ing of  his  internal  vital  organs,*'  such  allegation  is  sumcient  to  permit 
testimony  of  injury  to  kidney,  urinary  organs,  bloody  urinal  discharges, 
and  the  nervous  system. 

3.  A  scientific  expert  may  testify  in  respect  to  the  character  of  cuts  and  em- 

bankments, slopes,  etc.,  etc.,  etc.,  though  his  information  about  them  be 
derived  much  from  books. 

4.  The  natural  bias  of  relations,  or  servants,  or  employees,  is  matter  for  legit- 

imate comment  by  counsel  before  the  jury,  whether  such  witnes8es  be 
introduced  by  one  side  or  the  other. 
6.  Charges  of  the  court  excepted  to  by  parties  will  be  construed  in  connec- 
tion with  the  entire  charge,  and  if  unobjectionable  when  so  construed, 
will  not  authorize  a  new  trial. 

6.  Though  the  evidence  on  the  subject  of  ntUice  be  conflicting,  yet  the  court 

may  charge  on  the  legal  effect  of  it  if  the  jury  believe  it  was  given. 

7.  A  railroad  company  is  under  obligation  to  employees  to  o)>serve  all  ordi- 

nary and  reasonable  precaution  to  keep  its  ruad  in  such  condition  as  to 
make  their  passage  reasonably  safe,  and  if  it  neglect  such  ordinary  and 
reasonable  precaution,  and  the  road  becomes  unsafe,  and  employees  are 
thereby  injured,  then  the  company  is  liable  for  damage  done  by  such 
negligence,  if  the  injured  emplovee  be  without  fault. 

8.  Before  an  employee  can  relieve  himself  of  the  legal  consequences  of  vio- 

lating any  rule  of  the  company  whatever,  no  matter  how  disconnected  it 
may  appear  to  be  with  the  disaster  which  damaged  him,  he  must  show 
that  his  violation  of  the  rule  did  not  contribute  at  all  to  that  disaster. 
Upon  clear  proof  that  it  did  not  contribute  at  all  thereto,  his  recovery 
will  not  be  defeated  by  such  harmless  violation  of  rule.  Thus,  where  the 
engineer  is  the  plaintiff,  and  he  permitted  a  brother  engineer  of  the  com- 
pany to  ride  upon  the  engine  with  him  from  Bolingbroke  to  Macon  (the 
rule  prohibiting  him  from  permitting  any  person  to  ride  thereon),  and 
the  disaster  ana  damage  was  caused  by  the  falling  in  of  an  embankment 
near  Macon,  and  it  was  made  to  appear  from  the  testimony  of  both  en- 
gineers that  everything  possible  was  done  to  avert  the  catastrophe,  and 
that  the  presence  of  the  passenger  engineer  did  not,  in  the  slightest  de- 
gree, contribute  to  the  disaster,  but  that  the  same  was  caused  solely  by 
the  falling  in  of  the  embankment,  the  recovery  of  the  plaintiff  will  not 
be  defeated  by  his  suffering  the  other  engineer  to  riae  on  the  engine 
with  him. 

9.  The  charge  of  the  court  being  entirely  unexceptionable  as  a  whole,  and 

peifectly  fair  to  both  parties,  and  the  evidence  being  sufficient  to  sustain 
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the  verdict,  this  court,  in  accordance  with  its  oft-repeated  mling,  will 
I  not  control  the  presiding  judge  in  the  exercise  of  his  discretion  in  over- 

I  ruling  the  motion  for  a  new  trial,  based  on  the  ground  that  the  verdict  is 

against  the  weight  of  the  evidence. 
IT^ARNER,  Chief  Justice,  dissented. 
f 

Mitchell  sued  the  Central  Eailroad  for  damages.  It  appeared 
that  he  was  an  engineer  on  defendant's  road.  That  in  a  cut  near 
the  city  of  Macon,  a  large  bank  of  dirt  slid  from  the  side  of  the 
cut  and  covered  the  track ;  that  plaintiflE,  with  the  train  on  which 
he  ran,  came  upon  this  obstruction,  and,  being  unable  to  stop  in 
I  time,  an  accident  occurred  which  very  seriouslj  injured  him.    The 

main  question  of  fact  in  the  case  was  whether  the  cut  was  properly 
constructed  and  kept  by  defendant  or  not,  and  whether,  tnere- 
fore,  the  slide  and  the  consequent  accident  was  the  result  of  negli- 

fence  or  of  natural  causes  over  which  defendant  had  no  control, 
'here  was  some  conflicting  evidence  as  to  whether  the  road-master 
of  defendant  had  notice  tnat  the  embankment  was  likely  to  give 
trouble.  A  conductor  testified  to  having  called  the  attention  of  the 
road-master  to  the  cut  generally,  thouffh  not  to  any  particular  point ; 
he  also  stated  that  he  did  not  apprehend  any  serious  danger,  and 
did  not  know  certainly  that  the  slide  occurred  at  the  point  which 
had  attracted  his  attention.  The  road-master  denied  any  recollec- 
tion of  having  had  notice  in  regard  thereto. 

Another  point  of  contest  was  as  to  the  negligence  or  diligence  of 
the  plaintiff.  Besides  conflicting  evidence  on  the  subject  of  the 
speed  at  which  he  was  running,  etc.,  etc.,  the  following  occurs  in 
his  own  testimony  :  "  It  is  against  the  rules  of  the  company  to  have 
anybody  on  the  engine  except  the  fireman  and  the  wood-passer, 
unless  one  of  them  gets  sick.  It  is  against  the  nile  to  carry  any 
one  as  a  passenger  on  the  engine.  .  .  .  There  was  still  another 
man  on  the  engine  that  night.  It  was  Mr.  Emerson.  He  got  on 
at  Bolingbroke  to  come  to  Macon  to  go  out  on  his  engine.  I  had 
no  authority  for  that ;  there  was  room  in  the  cars  tor  him,  and 
there  was  room  on  the  engine  with  me."  There  was  no  evidence 
indicating  that  this  violation  of  the  rules  affected  the  accident,  or 
had  any  mfluence  upon  it. 

The  jury  found  for  the  plaintiff  $6000.  Defendant  moved  for 
a  new  trial  on  the  following,  among  other  grounds : 

(1.)  Because  the  court  erred  in  sustaining  the  challenge  of  the 
plaintiff  to  the  juror,  Henry  E.  Gibson,  one  of  the  regularljr  drawn 
panel  of  twenty-four  petit  jurors,  on  the  sole  ground  that  said  juror 
was  an  employee  of  the  defendant,  it  not  appearing  in  what  capac- 
ity he  was  employed. 

(2.)  Because  the  court  erred  in  permitting  Mitchell,  the  plaintiff, 
to  testify,  over  the  objection  of  the  defendant,  as  to  the  injuries  he 
sustained  in  his  kidneys,  urinary  organs,  bloody  urinal  discharges, 
and  to  Ills  nervous  system,  there  being  nothing  in  plaintiff's  decia- 
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ration  to  allow  or  justify  such  proof.  [The  declaration  contains 
the  following :  "  By  the  said  violent  overturning  and  wrecking  of 
the  said  locomotive  engine  and  the  tender  and  cars  attached  thereto, 
your  petitioner  was,  without  fault,  carelessness,  negligence,  or  mis- 
management by  or  on  the  part  of  your  petitioner,  but  by  the  fault, 
n^ligence,  carelessness,  and  mismanagement  of  the  said  Railroad 
and  Sanking  Company  on  the  said  1st  day  of  January,  1S77,  and 
in  the  said  county  of  Bibb,  in  his  body  violently  and  grievously 
braised,  mangled,  and  broken,  to  wit :  in  and  upon  his  head,  arms, 
legs,  and  body,  and  particularly  as  to  the  serious  injury  and  wound- 
ing of  his  internal  vital  organs  .and  as  to  the  violent  straining  or 
breaking  of  the  thigh-bone  of  his  left  leg,  and  the  violent  teajing 
asunder,  breaking,  and  dislocating  the  joints  of  the  bones  of  the 
knee  of  his  left  leg,  and  the  violent  tearing,  mangling,  and  break- 
ing of  the  tendons,  ligaments,  sinews,  and  muscles,  binding  the 
same,  whereby,  etc."] 

(3.)  Because  the  court  erred  in  allowing  the  testimony  of  the 
witness,  Wheeler,  and  all  others  on  that  point,  to  go  to  the  jury  and 
remain  there  as  evidence,  over  the  objection  oi  defendant,  as  to 
what  the  books  put  down  as  the  most  valuable  class  of  earth  for 
embankments,  or  cuts,  as  to  the  character  of  slopes,  of  banks,  etc., 
what  the  authorities  give  as  the  rule  for  construction  of  walls  of 
cuts,  and  all  the  testimony  of  that  character,  on  the  ground  that  it 
was  not  original,  but  hearsay  evidence. 

[The  witness  testified  that  he  was  a  civil  engineer,  had  surveyed 
railroads,  including  tliis  particular  road  at  the  place  of  the  accident. 
He  gave  a  considerable  amount  of  evidence  as  to  the  depth,  width, 
etc.,  of  the  cut.  Among  other  things,  he  testified  as  follows: 
"  The  character  of  the  sou  in  the  ditch  is  mostly  sand ;  above  the 
ditch  it  is  a  mixture  of  clay  and  sand — mostly  clay.  The  effect  of 
water  running  on  a  sandy  cut  is  to  wash  it  on  if  there  is  force 
enough  in  the  current  to  move  the  particles  of  sand.  According 
to  the  rules  of  civil  engineering,  clay  is  put  down  as  having  the 
most  adhesiveness  for  making  cuts  and  embankments,  or  some 
kinds  of  clay  and  sand  mixed.  According  to  the  rules  given  in 
road-building  and  cutting  away  embankments,  the  steepest  slope 
that  I  know  any  authority  for  is  half  a  foot  horizontal  to  one  foot 
perpendicular,  or  three  quarters  to  one.  If  that  cut  was  twenty- 
nine  feet  deep,  it  ought  to  have  a  slope  of  nearly  fifteen  feet. 
Where  the  soil  is  unfavorable,  clay-soil  underlaid  with  loose,  sandy 
soil,  there  are  various  means  adopted  to  support  the  walls.  Some- 
times stone  walls  are  used,  and  sometimes  a  greater  slope  is  given. 
In  extreme  cases  supports  are  used.  When  it  will  not  support 
itself,  we  have  to  furnish  support  for  it,  where  it  is  exposed  to  the 
action  of  water.  I  think  in  such  a  soil  a  slope  of  one  foot  to  one 
foot  would  be  suflBciently  safe.     .     .     . 

^  The  rules  for  construction  of  cuts,  etc.,  which  I  have  given  are 
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found  in  books  on  engineering.  I  give  these  rules  solely  from 
what  I  recollect  of  the  books.  These  rules  are  found  in  Mahan, 
Gillespie,  and  Gilmore,  and  many  others."] 

(4.)  Because  the  court  erred  m  allowing  counsel  for  plaintiff  in 
the  concluding  argument,  over  the  objection  and  protest  of  counsel 
for  defendant,  to  comment  on  the  evidence  of  Henry  Burton, 
brought  in  by  interrogatories  by  the  plaintiff,  and  put  in  and  used 
and  relied  on  by  the  said  plaintiff,  substantially  as  follows :  "  We 
had  to  go  into  the  camp  of  the  enemy  to  get  the  evidence  of  this 
witness ;  he  is  an  employee  of  the  defendant,  all  his  sympathies  are 
with  the  defendant  and  against  the  plaintiff.  The  evidence  had  to 
be  persuaded  out  of  him,  after  he  had  been  manipulated  by  the  de- 
fendant's principal  employees  and  counsel,  and  with  all  tnat,  they 
had  been  able  to  drag  out  of  him  so  much  of  the  truth,  that  is,  that 
he  had  given  notice. to  the  railroad  company  of  the  dangerous  char- 
acter of  the  cut,  that  the  companj)^  would  have  trouble  there."  Said 
counsel  for  the  plaintiff,  when  mternipted  by  defendant's  counsel 
with  the  objeedon  that  he  had  no  right  in  this  way  to  impeach  the 
evidence  ot  his  witness,  replied  that  it  was  not  his  purpose  to  im- 
peach this  witness,  they  relied  on  his  evidence  in  the  main. 

(5.)  Because  the  court  erred  in  charghig  the  jury,  at  the  request 
of  plaintiff's  counsel,  "that  the  railroad  company  is  under  obliga- 
tions to  its  employees  upon  the  trains  to  observe  all  ordinary  and 
reasonable  precaution  to  keep  its  road  in  such  a  condition  as  to 
make  the  passage  of  such  employees  reasonably  safe,  and  if  the 
company,  by  neglecting  such  ordinary  and  reasonable  precautions, 
allows  its  road  to  be  unsafe,  and  its  employees  are  injured  by  such 
negligence,  then  the  railroad  is  liable  for  the  damage  thus  done  if 
the  employee  injured  was  not  himself  at  fault." 

(6.)  Because  the  court  erred  in  charging  the  jury :  "  You  may 
also  inquire  whether  the  plaintiff  allowed  unauthorized  persons  to 
ride  on  the  engine  with  him.  If  you  so  find,  then  inquire  further 
and  ascertain  whether  those  persons  contributed  to  or  caused  the 
injury.  If  they  did,  you  would  be  authorized  to  find  for  the  de- 
fendant. If  they  did  not,  then  you  would  not  be  authorized  to  find 
for  the  defendant  on  that  ground.  The  fault  or  negligence  of  the 
defendant  must  contribute  to  or  cause  the  injury.  If,  therefore, 
you  find  from  the  evidence  that  anything  he  did  on  that  occasion, 
or  anything  he  omitted  to  do,  contributed  to  or  caused  the  injury, 
then  you  would  be  authorized  to  find  him  not  free  from  fault,  and 
your  verdict  should  be  for  the  defendant.  If,  on  the  other  hand, 
you  should  believe  from  the  evidence  that  nothing  he  did  or 
omitted  to  do  on  that  occasion  contributed  to  or  caused  the  in- 
jury, that  he  did  all  that  a  prudent  and  skilful  engineer  could  do 
to  avoid  the  injury,  then  you  would  be  authorized  to  find  him  free 
from  fault." 

(7.)  Because  the  court  charged  that  for  damages  resulting  from 
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Meets,  of  which  the  company  had  notice,  it  would  be  liable. 
(8.)  Because  the  verdict  was  contrary  to  law  and  the  e^ridenoe. 
The  motion  was  overruled,  and  defendant  excepted. 

A.  E.  Lawton ;  Lyon  &  Gresham,  for  plaintiff  in  error.       * 

Bacon  &  Kuthei'ford ;  C.  J.  Harris,  for  defendant. 

Jackson,  Justice. — The  defendant  in  error  sued  the  plaintiff  in 
error  for  very  serious  and  life-long  injuries  to  his  person — so  seri- 
ous as  wholly  to  unlit  him  for  his  regular  business,  and  to  disable 
him  for  all  active  work.  The  jury  found  six  thousand  dollars  for 
the  damage  done  him,  and  the  defendant,  the  plaintiff  in  error  here, 
being  denied  a  new  trial,  excepted.  The  defendant  in  error  was  an 
engineer  on  the  road,  and  ran  the  tmin  on  the  occasion  of  the 
calamity,  and  the  case  involves  the  important  question  of  what 
character  of  fault  on  his  part  will  prevent  a  verdict  for  him,  and 
this  is  the  main  question  in  the  case,  upon  which  the  chief  justice 
differs  and  dissents  from  a  majority  of  the  court.  Before  consider- 
ing it,  however,  it  will  be  necessary  briefly  to  notice  the  grounds  of 
exception  to  the  rulings  of  the  court. 

1.  We  think  that  the  employee  of  the  company  was  properly  re- 
jected as  ajuror.  To  sit  on  the  case  he  must  be  "  omni  exceptioue 
major."  The  servant  of  the  company  is  not.  It  is  almost  nnpos- 
fcibfe,  however  incorniptible  one  may  be,  not  to  bend  before  the 
weight  of  interest ;  ana  the  power  of  employer  over  employee  is 
that  of  him  who  clothes  and  feeds  over  him  who  is  fed  and  clothed. 
Hence  the  common  law  excluded  all  servants,  and  our  statutes  have 
nowhere  altered  the  rule,  and  it  should  not  be  altered.  A  close 
relative  is  a  less  dangerous  juror,  if  not  a  dependent  kinsman,  than 
one  who  is  dependent  on  his  employer.  See  3  Chit.  Black.,  side  p. 
363 ;  Bacon's  Abridg.  Juries,  2,  347,  5,  363 ;  Tidd's  Prac,  852,  3. 

2.  The  declaration  is  drawn  with  much  fulness  and  is  ample  to 
cover  the  proof  introduced  in  respect  to  the  injuries  received  by 
Mitchell. 

3.  The  expert  was  competent  to  testify.  Every  expert  derives 
much  of  his  knowledge  from  books  as  well  as  from  experience,  and 
can  give  his  opinion  based  upon  the  knowledge  acquired  from  both 
sources. 

4.  If  an  employee  be  incompetent  as  a  juror,  an  employee's  in- 
terest or  natural  bias  is  matter  for  legitimate  comment  before  the 
jury  in  argument  by  counsel.  Even  though  introduced  by  the 
party  thus  conumenting,  it  is  legitimate  to  call  attention  to  the  bias 
in  order  to  rive  more  force  to  what  the  employee  may  swear  against 
his  master,  just  as  a  brother  swearing  against  a  party  in  that  rela- 
tion to  him  might  well  be  considered  as  entitled  to  great  credit,  and 
when  for  him,  to  less.  Not  that  either  could  be  impeached  by  the 
party  calling  him,  but  the  fact  of  relationship  or  obligation  or  ser- 
vice niay  be  properly  evoked  by  counsel  with  a  view  to  strengthen 
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or  weaken  the  force  of  what  is  testified — ^the  natural  heightening  or 
softening  the  colors  of  the  story  without  impeaching  the  integrity 
of  the  witness. 

5.  The  charge  of  the  court  will  always  be  read  as  one  whole 
view  of  the  law,  when  set  out  in  full  in  the  record,  and  exceptions 
to  parts  of  it  must  be  considered  in  the  light  of  all  other  parts.  So 
construing  this  charge,  it  is  unexceptionable  in  the  opinion  of  the 
entire. bench,  except  in  the  one  particular  wherein  the  chief  justice 
dissents,  and  which  will  be  hereafter  considered. 

6.  It  is  for  the  jury  to  say  whether  or  not  the  company  had  no- 
tice of  the  improper  structure  or  condition  of  the  embankment, 
and  if  there  be  any  evidence  of  such  notice,  the  court  not  only  has 
the  right,  but  it  is  his  duty,  to  charge  on  the  legal  effect  of  the  no- 
tice, if  the  jury  believe  from  the  testimony,  though  conflicting,  that 
it  was  given. 

7.  Common  sense,  as  well  as  all  law  on  the  subject,  and  our  own 
Code,  make  it  the  duty  of  the  railroad  companies  to  observe  all  or- 
dinary and  reasonable  precautions  to  keep  the  road  in  such  condi- 
tion that  its  employees  engaged  in  running  the  trains  may  safely 
discharge  their  duty  to  the  company ;  and  if,  by  the  neglect  of  the 
company  or  other  employees,  the  road  becomes  unsafe,  the  em- 
ployee who  is  injured  by  such  neglect,  unmixed  with  fault  in  him- 
self, may  recover.  Such  is  plainly  the  meaning  of  our  own  statute. 
Code,  §§  2083,  2202,  3036.  It  would  be  exceedingly  hard  upon 
one,  whose  duty  it  is  to  run  the  engine,  to  deny  him  redress,  when 
he  was  fauifc^ess  in  his  work,  for  casualties  or  injuries  to  him  caused 
by  the  bviilder  of  the  road,  or  the  track-raiser,  or  other  employee 
wholly  disconnected  from  him  and  his  work. 

8.  9.  But  he  must  himself  be  without  fault  in  the  matter  that 
brought  about  the  calamity.  And  hence  arises  the  only  point  on 
which  the  court  is  divided,  and  that  is,  whether  the  employee 
must  be  absolutely  faultless  in  the  discharge  of  his  duties  wholly 
disconnected  with  the  catastrophe,  or  faultless  in  respect  to  some- 
thing which  contributed  to  produce  the  catastrophe.  We  think 
that  our  own  statute  settles  it,  and  our  own  decisions  accord  with, 
the  construction  we  give  the  statute. 

Section  3036  of  the  Code  reads:  "If  the  person  injured  is  him- 
self an  employee  of  the  company,  and  the  damage  was  caused  by 
another  employee,  and  without  fault  or  negligence  on  the  part  of 
the  person  injured,  his  employment  by  the  company  shall  be  no 
bar  to  the  recovery."  This  means,  clearly,  if  the  damage  was 
caused  by  another  employee,  and  was  not  caused  by  the  fault  or 
negligence  of  the  employee  hurt,  then  he  may  recover.  If  he 
immediately  or  remotely,  directly  or  indirectly,  caused  it,  or  any 
part  of  it,  or  contributed  to  it  at  all,  then  he  cannot  recover ;  but 
though  he  had  been  at  fault  about  something  wholly  disconnected 
with  the  transaction,  or  was  at  the  time  at  fault  about  a  matter 
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that  had  nothing  to  do  with  the  catastrophe,  then  he  may  recover. 
And  such  is  the  law  in  all  the  books  and  all  the  cases  bearing  on 
the  point.  And  it  most  be  so.  Suppose  the  man  whose  duty  it  is 
to  light  the  lamps  failed  to  do  so  and  was  at  fault,  and  owing  to  a 
defective  embauRment  the  cars  were  wrecked  and  he  injured,  could 
he  not  recover  when  his  failure  to  light  the  lamps  had  nothing 
upon  earth  to  do  with  the  catastrophe,  and  did  not  cause  it  or  con- 
tnbute  a  mite  to  it? 

Soy  in  this  case,  the  embankment  caved  in,  filled  up  the  road,  and 
caused  the  wreck  of  the  cars  and  the  damage  to  the  engineer ;  and 
it  is  seriously  contended  that  he  should  not  recover  because  he  had 
a  brother  engineer  of  the  same  company  on  the  engine  with  liim, 
against  a  rule  which  allows  no  one  but  the  engineer  and  fireman  to 
nde  thereon.  It  is  doubtful  whether  the  rule  was  meant  to  exclude 
another  engineer  of  the  same  company.  The  reason  and  spirit  of 
it  would  seem  against  such  a  construction.  The  engineer  was 
taken  up  at  Bolingbroke,  a  few  miles  from  Macon.  Both  of  them 
and  the  fireman  all  swear  that  his  presence  did  not  contribute,  and 
could  not  have  contributed,  to  the  calamity ;  that  the  engineer  did 
his  whole  duty,  all  he  could  to  prevent  it ;  and  vet  because  he  per- 
mitted the  other  engineer  to  sit  on  the  engine,  it  is  argniMl  that  he 
should  not  recover.  We  cannot  so  see  the  plain  letter  of  §  3030  of 
our  Code,  nor  the  reason  and  spirit  of  our  law. 

In  Kenney  v.  The  Central  Railroad,  61  Ga.,  590,  this  court  say 
in  the  syllabus.  Judge  Bleckley  writing  it  and  all  agreeing  to  it, 
"Any  substantial  fault  of  an  employee,  however  slight,  which  con- 
tributed to  the  injury  for  which  ne  sues,  will  defeat  his  action." 

So,  in  the  Atlanta  &  West  Point  R  R  Co.  v.  Webb,  ib.,  586, 
in  the  syllabus,  again  prepared  by  the  same  judge  and  approved  by 
the  entire  court,  occur  tnese  words :  "  If  his  own  negligence  con- 
tributed substantially  to  the  injury,  there  can  be  no  recovery ;  the 
doctrine  of  apportionment  of  damages  on  account  of  contributory 
n^ligence  not  applying  in  such  a  case,  but  the  principle  of  section 
of  the  Code  3036  being  applicable,  which  section  demands  that  the 
employee  shall  be  free  from  fault  or  negligence."  Here,  as  in  the 
preceding  case,  not  only  must  the  fault  or  negligence  contribute  to 
the  damage,  but  it  must  contribute  substantially  thereto.  Such, 
too,  is  the  spirit  of  the  reasoning  in  The  Central  Kailroad  v.  Sears, 
ib.,  279 ;  McDade  v.  Georgia  Railroad,  60  Ga.,  119,  and  59  Ga.,  73 ; 
Central  Kailroad  v.  Sears,  59  Ga.,  436 ;  Central  Railroad  v.  Raney, 
58  Ga.,  485 ;  Marsh  v.  South  Carolina  Railroad  Co.,  56  Ga.,  274 ; 
Georgia  Railroad  v.  Goodwin,  ib.,  196 ;  W.  &  A.  R  R.  Co.  v. 
Adams,  55  Ga.,  279 ;  Thompson  v.  Central  Railroad,  54  Ga.,  509 ; 
Campbell  v.  A.  &  R  A.  L.  R.  R  Co.,  53  Ga.,  488 ;  A.  &  R  A.  L. 
R  R  Co.  V,  Ayres,  ib.,  12;  Sears  v.  Central  Railroad,  ib.,  630; 
Georgia  Railroad  v.  Oaks,  52  Ga.,  410 ;  East  Tenn.,  V.  &  G.  R  R 
V.  Duggan,  51  Ga.,  212 ;  Rowland  v.  Cannon,  35  Ga.,  105.     Atten- 
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tion  is  particularly  called  to  the  last  case,  which  is  the  leading  case, 
and  where  Chief  Justice  Lumpkin  construes  the  Code  precisely  as 
I  do  here,  and  most  emphatically  rules  that  the  fault  or  negligence 
of  the  employee  suing  must  contribute  to  the  injury  in  order  to  bar 
his  recovery. 

The  issue  in  this  case  was  whether  the  company,  through  its 
other  agents,  servants,  and  employees,  was  negligent  in  not  having 
a  proper  embankment  at  the  point  where  it  fell  in,  and  which 
caused  the  wreck,  or  whether  it  lell  in  from  natural  and  unforeseen 
consequences.  The  defendant  in  error  had  nothing  to  do  with  the 
erection  or  repair  of  the  embankment,  nor  did  he  know  of  its  con- 
dition. He  ran  by  it  at  night,  and  only  at  night,  for  months  before 
the  casualty.  The  falling  in  of  the  embankment  solely  caused  the 
wreck ;  whether  it  fell  from  natural  causes,  free  from  fault  by  the 
company,  or  from  the  defective  manner  of  its  construction  origi- 
nally, or  the  defective  manner  of  its  repair,  was  the  sole  issue. 
Mitchell  had  no  part  or  lot  in  it,  and  was  as  blameless  about  it  as  a 
child  unborn. 

It  was  for  the  jury  to  say  what  caused  it  to  fall — ^negligence  of 
the  company,  or  natural  causes  without  their  fault.  On  this  point 
the  testimony  is  conflicting ;  the  jury  settled  it,  and  the  presiding 
juc^e  approves  the  verdict. 

Tne  charge  is  lucid,  able,  impartial,  and  without  fault  so  far  as 
we  can  see,  and  the  judgment  overruling  the  motion  for  a  new  trial 
must  be  affirmed. 

See  further,  20  Iowa,  562 ;  33  ib.,  411 ;  24  Ind.,  62 ;  47  Mass., 
416 ;  6  Ohio  St.,  109 ;  Sanders  on  Neg.,  56,  et  seq. ;  Shear.  &  Red. 
on  Neg.,  32 ;  Whart.  on  Neg.,  Book  11,  29,  also  chap.  IX. ;  19 
Conn.,  566 ;  4  Am.  R,  274 ;  6  Am.  R.,  191. 

Judgment  affirmed. 

Bleckley,  Justice,  concurred  dubitante,  but  furnished  no  writ- 
ten opinion. 

Warner,  Chief  Justice,  dissenting : 

To  entitle  an  employee  of  a  railroad  company  to  recover  damages 
against  the  company  for  an  injury  sustained  by  him  when  in  the 
service  of  the  companv,  it  must  be  shown  that  he  was  without 
fault  or  negligence  on  his  part,  at  the  time  of  the  injury.  Code, 
§  3036.  It  appears  from  the  evidence  of  the  plaintiff  himself,  in 
this  case,  "that  he  was  the  defendant's  engineer,  running  its  train 
of  passenger  cars  at  the  time  of  the  injury  complained  of;  that  it 
was  against  the  rules  of  the  company  to  have  anybody  on  the 
engine  except  the  fireman  and  the  wood-passer;  that  he  took  a 
man  on  the  engine  with  him  at  Bolingbroke,  by  the  name  of  Emer- 
son, to  go  to  Macon,  and  that  he  had  no  authority  for  that."  The 
court  cnarged  the  jury,  amongst  other  things,  "You  may  also 
inquire  whether  the  plaintiff  allowed  unauthorized  persons  to  ride 
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on  the  engine  with  hiin.     If  you  so  find,  then  inquire  further  and 
ascertain  whether  those  persons  contributed  to  or  caused  the  injury. 
If  they  did,  you  would  be  authorized  to  find  for  the  defendant.   If 
they  did  not,  then  you  would  not  be  authorized  to  find  for  the 
defendant  on  that  ground.     The  fault  or  negligence  of  the  plain- 
tiff mast  contribute  to  or  cause  the  injury.       That  the  plaintiff 
was  at  fault  when  he  took  Emerson  on  tiie  engine,  and  who  was  on 
it  at  the  time  of  the  injury,  in  violation  of  the  rules  of  the  com- 
pany, cannot  be  disputed.     The  rule  of  the  company  which  forbid 
Its  engineer  to  have  anybody  on  its  engine  except  its  fireman  and 
wood-passer,  was  doubtless  mtended  for  the  better  security  of  its 
own  property,  as  well  as  the  safety  of  its  passengers  being  trans- 
ported on  its  road,  by  removing  all  inducement  and  temptation 
from  its  engineer  to  withdraw  his  entire  attention  from  his  strict 
duty  when  running  its  engine  and  cars  upon  its  railroad.     If  other 
persons  were  allowed  to  be  on  the  engine  with  the  en^neer  when 
running  its  train,  talking  with  him,  or  otherwise  diverting  his 
attention  from  the  strict  line  of  his  duty  in  watching  the  track 
before  him,  to  see  if  there  were  any  obstructions  on  it,  it  would 
not  only  have  a  tendency  but  would  be  well  calculated  to  contrib- 
ute to  the  loss  and  injury  of  the  company,  and  the  injury  of  pas- 
sengers also,  and  hence  the  adoption  of  the  rule  by  the  company, 
it  may  fairly  be  presumed.     At  any  rate,  it  was  a  rule  of  the  com- 
pany, and  a  violation  of  it  by  its  engineer  was  no  minor  fault,  but 
one  which,  it  will  be  readily  perceived,  might  contribute  to  the 
serious  injury  of  the  company,  as  well  as  passengers  on  its  train. 
Suppose  a  passenger  on  defendant's  train  had  been  injured,  and 
had  sued  the  company  for  damages,  and  had  proved  that  at  the 
time  of  the  injury  defendant's  engineer  and  agent  had  an  unau- 
thorized person  on  its  engine,  in  violation  of  its  own  rules,  what 
reply  could  the  defendant  have  made  to  the  charge  of  ne<jligence 
in  running  its  train  ?   The  true  law  of  the  case  is  not  that  tiie  fault 
of  the  employee  of  the  company  in  violating  its  rules  must  con- 
tribute to  the  injury,  but  that  if  the  fault  of  the  employee  in  vio- 
lating the  rules  of  the  company  might  have  contributed  to  the 
injury,  then  he  cannot  recover,  for  the  reason  that  he  was  not 
without  fault  on  his  part.     The  charge  of  the  court  was  that  the 
fault  or  negligence  of  the  plaintiff  must  contribute  to  or  cause  the 
injury,  whereas  it  is  quite  apparent  that  the  fault  of  the  plaintiff 
in  violating  the  rules  of  the  company,  as  its  tnisted  engineer,  might 
have  contribnted  to  the  injury,  not  only  of  himself,  but  to  the 
injury  of  the  company  whose  employee  he  was,  as  well  as  to  the 
injury  of  the  passengers  on  its  train.     The  plaintiff's  undisputed 
fault,  as  the  company's  employee,  which  might  have  contrit)uted 
to  produce  such  disastrous  results,  will  not  allow  him  to  recover 
under  the  statute  against  the  company,  and  as  such  employee,  not- 
withstanding there  is  no  evidence  in  the  record  that  nis  fault  in 
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viokting  the  rules  of  the  company  did  contribute  to  his  injury ; 
but  he  was  nevertheless  acting  in  open  violation  of  the  rules  of  the 
company  when  he  was  injured,  and  thereby  exposing  the  company 
and  its  passengers  to  injury  in  consequence  thereof ;  that  was  his 
admitted  fault,  and,  therefore,  he  is  not  entitled  to  recover. 

See  Fuller  «.  Jewett,  ante;  Michigan  Central  R.  R.  Co.  «.  Smithfioa,  ante; 
Kentucky,  etc.,  R.  R  Co.  v.  Thomas,  ante. 


JaM£S  X  FnZPATBIOK 
V. 

PrroHBUBG  Railroad  Compaett. 

Suffolk,  November  17,  18,  1879.    Mobton  &  Soulb,  JJ.,  absent. 

(128  Mass.  EeportSy  18.) 

In  an  action  affainst  a  railroad  corporation  for  personal  injuries  occasioned  to 
the  plaintiff,  a  boy  nine  years  old,  by  being  struck  by  a  train  of  cars  run 
by  the  defendant  along  a  highway,  evidence  that,  prior  to  the  accident, 
the  plaintiff  had  been  seen  on  the  tracks,  and  had  been  warned  not  to  go 
there,  is  admissible  upon  the  question  whether  he  was  using  due  care. 

Tort  for  personal  injuries  occasioned  to  the  plaintiff,  a  boy  nine 
years  old,  by  being  struck  by  a  car  of  the  defendant. 

At  the  trial  in  this  court,  before  Ames,  J.,  it  appeared  that  the 
tracks  of  the  defendant's  railroad  at  the  place  of  tne  accident  were 
along  a  highway  in  that  part  of  Boston  formerly  Charlestown.  The 
plaintiff  testified  that  he  had  been  in  the  habit  of  collecting  hay- 
seed, which  fell  upon  the  tracks  from  the  defendant's  cars ;  tnat  at 
the  time  of  the  accident  he  was  alongside  the  track  on  his  way 
home ;  that  he  saw  the  rear  of  a  car,  standing  still,  ahead  of  him 
upon  the  track ;  that  he  stopped  and  was  looking  across  the  street, 
mien  he  heard  a  bump  of  tlie  cars,  looked  round,  and  was  stmck 
on  his  shoulder  and  knocked  down  by  the  car. 

Michael  McEllhany,  a  watchman  and  policeman  in  the  defend- 
ant's employ,  testified  that,  previously  to  the  accident,  he  had 
warned  the  plaintiff  not  to  go  on  the  deiendant's  track ;  that  on  the 
day  before  the  accident  he  saw  the  plaintiff  on  the  track  sweeping 
up  hay-seed ;  that  the  plaintiff  did  not  notice  a  hay  train  which  was 
backing  down  on  him,  and  the  witness  caught  him  up  and  asked 
him  what  he  was  doing,  and  he  said  his  mother  sent  him  to  get 
hay-seed ;  and  that  the  witness  told  him  that  he  would  get  killed, 
and  to  go  home  and  tell  his  mother  not  to  send  him  there  again. 

One  JPalmer,  a  policeman,  also  testified,  against  the  plaintifiPa 
objection,  that  he  had  seen  the  plaintiff  on  the  defendant's  tracks 
almost  every  night  before  the  accident,  and  had  told  him  to  keep 
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off ;  and  that  he  had  seen  the  plaintiff  hanging  on  the  cars  wliile  in 
motion,  and  frequently  cautioned  him  not  to  do  it. 

The  jury  returned  a  verdict  for  the  defendant ;  and  the  plaintiff 
alleged  exceptions  to  the  admission  of  the  above  evidence. 

A.  A.  Ranney,  for  the  plaintiff. 

E.  D.  Sohier  &  C.  A.  Welch,  for  the  defendant 

By  the  Coubt. — The  testimony  was  competent  to  prove  that  the 
boy  had  been  previously  warned,  and  was  therefore  aware  of  the 
danger,  as  tending  to  show  that  he  was  not  using  due  care  at  the 
time  of  the  accident ;  and  it  does  not  appear  to  have  been  admitted 
for  any  other  purpose. 

Exceptions  overruled. 

See  Johnsoii  «.  Chicago  &  North  Western  R  R.  Co.,  note,  post  dark 
«.  BoBton,  etc.  R.  R,  Co.,  note  ante. 


Johnson,  Administrator, 

V. 

The  Chicago  &  Nobthwestern  Railway  Cohpant. 

May  la— May  27,  1880. 

(49  WUamiin  BeparU,  629.) 

JBaHroadB:  Negligenee:  Court  and  jury. 

The  operation  of  a  railway  over  and  along  public  highways  in  a  village  or 
city  being  necessarily  attended  with  great  peril  to  human  life  and  prop- 
erty, railway  companies  are  held  to  the  utmost  care  on  the  part  of  their 
servants  to  avoid  inflicting  injury  under  such  circumstances.  And  in 
this  action  against  a  company  for  the  killing  of  a  child  of  six  years  by  a 
train  while  crossing  a  city  street,  a  jud^ent  of  nonsuit  is  reversed  on 
the  ground  that  the  qu^tions  of  negligence  on  defendant's  part,  and 
contributory  negligence  of  the  child  or  its  parents,  should  have  been 
submitted  to  the  jury  on  the  evidence. 

Appeal  from  the  Circnit  Conrt  for  Calnmet  County. 

Action  for  an  injury  to  plaintiffs  intestate,  which  resulted  in  his 
death,  and  which  is  alleged  to  have  been  caused  by  defendant's 
negligence.  After  plaintiffs  evidence  was  in,  the  court,  on  de- 
fendant's motion,  ordered  a  nonsuit.  Plaintiff  appealed  from  the 
judgment. 

Submitted  for  the  appellant  on  the  brief  of  Tracy  &  Bailey. 

Brief  for  the  respondent  by  F.  J.  Lamb,  and  oral  argument  by 
Mr.  Lamb  and  Wm.  F.  Vilas. 

Cole,  J. — The  nonsuit  can  only  be  sustained  upon  the  grounds, 
first,  that  the  jury  would  not  have  been  warranted  in  finding,  upon 
the  evidence,  negligence  upon  the  part  of  the  servants  of  the  de-. 
fendant ;  or,  second,  that  tne  evidence  did  show  negligence  on  the 
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part  of  the  boy,  or  his  parents,  which  contributed  to  the  injury.  A 
glance  at  the  testimony  will  show  that  the  nonsuit  was  wrong  upon 
either  ground.  The  ooy  was  about  six  years  old,  and,  as  we  un- 
derstand the  testimony,  was  killed  at  a  place  where  the  railroad 
track  crossed  a  public  street  in  Fort  Howard.  The  highway  was 
one  much  travelled  by  little  children,  who  crossed  the  track  at  that 
place  daily  on  their  way  to  school.  The  boy  himself  attended 
school,  but,  as  his  parents  lived  north  of  the  crossing,  he  had  no 
occasion  to  go  along  that  street  in  returning  from  or  going  to 
school.  But  it  appears  that  the  children  of  about  fifty  families, 
living  on  the  soutii  side  of  what  is  spoken  of  in  the  testimony  as 
the  "  slough  bridge,"  have  to  go  over  this  railroad  crossing  in  order 
to  reach  the  school-house  on  the  west  side  of  the  track ;  and  it  is 
very  obvious,  from  all  of  the  surroundings,  that  the  crossing  was 
one  which  required  great  vigilance  and  care  on  the  part  of  the  ser- 
vants of  the  company  to  prevent  injuries  to  persons  in  the  street 
while  running  its  engines  and  cars  across  the  street  at  that  place. 

The  jury  might  reasonably  have  found  that  the  engineer  did  not 
exercise  the  prudence  and  care  required  under  the  circumstances ; 
that  he  was  guilty  of  negligence  in  not  looking  out  of  the  window 
on  the  side  of  the  engine  to  see  whether  there  w^as  any  person  in 
the  street  at  the  crossmg  who  was  in  danger  of  being  injured  by 
collision.  A  proper  regard  for  the  lives  and  safety  of  persons  on 
the  street,  at  tliat  place,  would  seem  to  impose  at  least  that  degree 
of  care  and  vigilance  upon  the  servants  of  the  company.  If  the 
engineer  had  even  looked  out  of  his  window,  as  he  approached  tlie 
crossing,  possibly  he  might  have  seen  the  little  boy  playing  in  the 
highway,  and  have  stopped  his  engine  in  time  to  have  avoided 
the  accident.  At  all  events,  the  question  should  have  been  sub- 
mitted to  the  jury  to  determine  whether,  under  the  circumstances, 
the  servants  of  the  defendant  exercised  reasonable  vigilance  and 
care  to  avoid  inflicting  injury  upon  persons  in  the  street  at  that 
crossing. 

The  evidence  was  not  so  clear  exculpating  the  defendant  as  to 
justify  the  court  in  withdrawing  the  case  from  the  consideration  of 
the  jury.  The  learned  counsel  for  the  defendant  assumed,  in  his 
argument,  that  the  evidence  showed  that  the  boy  was  killed  upon 
the  track  northward,  towards  the  switch,  at  quite  a  distance  beyond 
the  limits  of  the  highway,  where  he  had  no  right  to  go.  But  we 
do  not  so  understand  the  testimony.  Mrs.  Vandenburg,  who  saw 
the  boy  when  he  was  stnick  by  the  engine,  testified,  in  substance, 
that  he  was  upon  tlie  railroad  track  in  the  highway,  playing  with 
something  in  the  sand.  She  says  she  saw  the  boy,  with  another, 
jump  from  the  foot-board  on  the  back  of  the  engine  as  it  passed 
nortnward  across  the  highway,  when  "he  seemed  to  lie  down  in 
the  street,  and  fuss  around  in  the  sand  as  if  playing  with  something, 
and  when  he  heard  the  bell  ringing  he  looked  up  and  tum^  arounct, 
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and  tried  to  get  out  of  the  way.  He  turned  aboat  and  saw  the 
other  little  boy,  his  playmate,  get  oflf  on  the  other  side  of  the  track. 
He  turned  to  that  side,  and  tried  as  if  he  wanted  to  get  over  to  the 
other  side  from  the  side  he  was  on,  and  the  engine  came  and  killed 
him  before  he  could  get  out  of  the  way." 

This  was  the  only  witness  sworn  who  was  able  to  state  where 
the  boy  was  when  he  was  struck  by  the  engine,  and  she  distinctly 
savs  that  he  was  in  "  the  middle  of  the  road,  riffht  in  the  track 
between  the  two  rails."  But  he  was  upon  the  higliway,  where  he 
had  a  lawful  right  to  go,  and  while  there,  yielding  to  a  "  childish 
instinct,"  or  impulse,  had  stopped  for  a  moment  to  play  with  some- 
thing in  the  highway  which  attracted  his  attention.  And  had  the 
engineer  been  vigilant  and  careful,  and  looked  out  of  the  window 
of  the  locomotive  as  he  approached  the  crossing,  it  is  barely  possi- 
ble he  might  have  seen  the  boy  in  time  to  have  saved  his  life  by 
stopping  his  engine.  It  seems  needless  to  remark  that  the  opera- 
tion of  a  railway  over  and  along  public  streets  in  a  village  or  city 
is  necessarily  attended  with  great  peril  to  human  life  and  property, 
especially  under  the  circumstances  disclosed  in  the  testimony  m 
this  case ;  consequently  the  utmost  care  should  be  exercised  by  the 
servants  of  the  corporation  to  avoid  injury.  Butler  v.  Mil.  &  St. 
Paul  Eailway  Co.,  28  Wis.,  487. 

So  in  respect  to  the  other  question,  namely,  whether  the  boy  or 
his  parents  were  guilty  of  contributory  negligence :  this  also  should 
have  been  submitted  to  the  jury  upon  the  evidence.  Many  chil- 
dren, of  as  tender  age  as  this  Doy  was,  are  permitted  by  their 
parents  to  be  in  the  public  streets,  or  sent  alone  to  school.  It  can- 
not be  said,  as  a  matter  of  law,  that  in  such  cases  parents  or  guar- 
dians fail  to  exercise  due  care  and  prudence  in  looKing  after  their 
children  or  wards.  "  Legal  negligence  is  the  omission  of  such  care 
as  persons  of  ordinary  prudence  exercise  and  deem  adequate  to  the 
circumstances  of  the  case."  Grover,  J.,  in  Mangam  v,  Brooklyn 
Bailroad  Co.,  38  N.  T.,  455-7.  It  was  for  the  jury  to  say  whether 
the  parent  or  this  child — regard  being  had  to  his  age  and  intelli- 

fsnce — ^used  that  degree  of  care  required  under  the  circumstances. 
hurber  v.  Hariem,  B.  M.  &  F.  R.  R  Co.,  60  N.  Y.,  326 ;  Ewen 
V.  C.  &  N.  W.  Railway  Co.,  38  Wis.,  614. 
By  the  Coukt. — Juagment  reversed,  and  new  trial  ordered. 

Ck>iitribatoiy  negligence  oannot  be  Bhown  as  against  a  child  of  tender 
yearSy  where  the  child  brings  suit.  Pennsylvania  R.  R  Co.  v.  Kelly,  81  Pa. 
St.,  872;  Kay  «.  Pa.  R.  R.  Co.,  65  Pa.  St.,  269,  1870;  North  Pa.  R.  R.  Co. 
9.  Mahoney,  57  ib.,  187,  1868;  Schmidts.  Milwaukee  &  St.  Paul  R  R.  Co., 
88  Wis.,  186,  1868;  Chicago,  etc.,  R  R  Co.  v.  Gregory,  58  III.,  226,  1871; 
Ranch  c.  Lloyd,  81  Pa.  St.,  858;  Phil.  R.  R.  «.  Spearen,  47  Pa.  St.,  800; 
Glassey  v.  R.  R,  57  Pa.  St.,  172;  North  P.  R  R  v.  Mahoney,  57  Pa.  St.,  187; 
PhiL,  etc.,  R  R  «.  Hazzard,  75  Pa.  St,  867;  Criasey  v.  R  R,  75  Pa.  St.,  88; 
Chic  R  R  «.  Stratton,  78  HI.,  88;  Bellefontaine  R  R  «.  Snyder,  18  Ohio 
8t,  389;  8.  C,  24  Ohio  St.,  670;  Norfolk,  etc.,  R  R.  v.  Ormsby,  27  Grat., 
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455;  Walters  «.  R.  R,  41  Iowa,  71;  Bait.  City  R.  R.  «.  McDonald,  48  Md., 
534;  Berge  d.  Gardiner,  19  Conn.,  507;  Daley  v.  Norwich  R.  R.,  26  Conn., 
698;  Bronaon  v.  Bouthbury,  87  Conn.,  199;  City  v.  Kirby,  8  Minn.,  169;  Bo- 
land  «.  Mo.,  etc.,  R.  R.,  86  Mo.*,  490;  Whirley  ©.  Whittemore,  1  Head,  620; 
Robinson  f>.  Cone,  22  Vt.,  213. 

A  railroad  company  must  provide  for  a  careful  lookout  in  the  direction 
that  the  train  is  moving.  If  it  does  not,  and  a  person  is  injured,  then  the 
company  is  negligent.  Frick  v.  St.  Louis,  etc.,  R.  R.  Co.,  5  Mo.  App.,  435; 
Cheney  v,  N.  Y.,  etc.,  R.  R.  Co.,  61.  Hun.  (N.  Y.),  415;  Chicago,  etc.,  R  R. 
Co.  «.  Still,  19  111.,  499. 

The  servants  of  a  railroad  company  must  exercise  due  care  as  regards  chil- 
dren at  play  upon  the  track.  Pennsylvania  R.  R.  Co.  9.  Kelly,  31  Pa.  St., 
372;  Ranch  «.  Lloyd,  31  Pa.  St.,  358;  Chicago,  etc.,  R.  R  Co.  v.  Still,  19 
HI.,  499,  608;  East  Tentiessee  R  R.  Co.  v.  St.  John,  5  Sneed,  624.  See,  also, 
Thurber  «.  Harlem  R.  R. ,  60  N.  Y,  826,  830 ;  Oldfield  «.  N.  Y.  Harlem,  14 
N.  Y.,  810,  814;  Mangam  v,  Brooklyn  R.  R.  Co.,  38  N.  Y.,  455;  Kenyon  «. 
N.  Y.,  etc.,  R.  R.  Co.,  5  Hun.  (N.  Y.),  479.  In  running  along  the  streets  of 
a  city,  the  utmost  care  is  required.  Butler,  AdmV,  o.  R  R  Co.,  28  Wia., 
487,  498;  Johnson  v,  Hudson  River  R.  R  Co.,  20  N.  Y.,  65. 

Children  are  not  to  be  governed  by  the  same  rules  as  adults  as  to  contribu- 
tory negligence.  East  &ginaw,  etc.,  R  R.  Co.  «.  Bohn,  27  Mich.,  503; 
Bellefontame  RR  Co.  «.  Snyder,  18  Ohio  St.,  399;  Pennsylvania  R  R  Co. 
V.  Kelly,  81  Pa.  St.,  372;  Ewen  v.  Chicago,  etc.,  R  R  Co.,  38  Wis.,  618; 
Robinson  v.  Cone,  22  Vt.,  218;  Berge  v.  Gardiner,  19  Conn.,  606;  Warner  o. 
R  R  Co.,  6  Phila.,  537;  R  R  Co.  f>.  Stout,  17  Wall.,  657;  Boland  f>.  Mo. 
R  R  Co.,  36  Mo.,  484;  PendrU  f>.  2d  Av.  R  R  Co.,  2  Jones.  &  S.  (N.  Y.), 
481;  Chicago,  etc.,  R  R  Co.  «.  Gregory,  58  III,  226;  Thurber  c.  Harlem, 
etc.,  R  R  Co.,  60  N.  Y.,  826;  McGovem  «.  N.  Y.,  etc.,  R  R  Co.,  67  N.  Y., 
417;  Drew  c.  Sixth  Av.  R  R  Co.,  26  N.  Y.,  49;  Mowrey  «.  Central  City  R 
R  Co.,  51  N.  Y.,  666;  Ernst  «.  H.  R  R.  R  Co.,  85  N.  Y.,  9.  See,  also, 
McMillan  d.  B.  <fe  M.  R  R  Co.,  46  Iowa,  231;  S.  C,  16  Am.  Ry.  R,  239; 
Washington,  etc.,  R  R.  Co.  €.  Gladmon,  4  Am.  Ry.  R.,  600;  Pittsbun?, 
etc.,  R  R  Co.  V.  Caldwell,  74  Pa.  St.,  421;  Reynolds  «.  N.  Y.,  etc.,  R  R 
Co.,  7  Am.  Ry.  R.,  456;  McGovern  v,  N.  Y.,  etc.,  R  R  Co.,  16  Am.  Ry.  R., 
119;  Baltimore,  etc.,  R  R.  Co.  «.  McDonnell,  14  Am.  Ry.  R,  272;  Lynch  «. 
Nurdin  (Eng.),  1  Q.B.,  29;  S.(5.  5  Jur.797.  Compare  Burke «.  B'way,  etc.,  R  R 
Co.,  49  Barb.,  529.  The  negligence  of  a  parent  or  custodian  cannot  be  im- 
puted to  the  child  to  bar  its  right  of  action.  Bellefontaine,  etc.,  R  R  Co. 
«.  Snyder,  18  Ohio  St.,  399;  Daley  tJ.  Norwich,  etc.,  RR  Co.,  26  Conn.,  691 ; 
Thurber  v.  Harlem  R  R  Co.,  60  N.  Y.,  826;  Drew  tj.  Sixth  Av.  R  R  Co., 
26  N.  Y.,  49. 

As  to  parents  permitting  children  of  tender  years  to  attend  school  without 
a  protector,  see  O^Brien  v,  McGlinchy,  68  Me.,  652;  McMahon  v.  N.  C.  R.R. 
Co.,  39  Md.,  438;  Drew  v.  Sixth  Av.  R.  R  Co.,  26  N.  Y.,  49;  Lynch  v. 
Smith,  104  Mass.  52. 

The  same  rule  not  applicable  to  parents  dependent  upon  their  labor  for 
support  as  to  those  who  can  give  constant  personal  attention  to  their  children. 
Chicago,  et<5.,  R  R  Co.  «.  Gregory,  58  lU.,  226;  S.  C,  11  Am.  Ry.  R,  92. 
See,  also,  Karr  v.  Parks,  40  Cal.,  188. 

As  to  the  ri^ht  of  the  jury  to  pass  upon  question  of  negligence,  see  Olark 
«.  Boston  &  Albany  R  R  Co.,  note,  ante;  Mowrey  «.  Central,  etc.,  R  R 
Co.,  61  N.  Y.,  666;  Filer  «.  N.  Y.,  etc.,  R  R  Co.,  49  N.  Y.,  47;  Oldfield  «. 
Harlem  R  R  Co.,  14  N.  Y.,  810;  Morrison  «.  Erie  R  R  Co.,  66  N.  Y.,  802  ; 
Thurber  v.  Harlem  R  R  Co.,  60  N.  Y.,  326;  Maher  v.  Central  Park  R.  R. 
Co.,  67  N.  Y.,  62;  Ireland  «.  Oswego,  etc.,  Co.,  13  N.  Y.,  526;  Cooko.  N. 
Y.,  etc.,  R  R.  Co.,  8  Keyes,  476;  Hawley  ©.  Northern,  etc.,  R  R.  Co.,  1*7 
Hun.,  115;  Bernhard  «.  Rensselaer,  etc.,  R  R  Co.,  1  Abb.  Ct.  of  App.,  181 ; 
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Cook  V.  N.  Y.,  etc.,  R  R  Co.,  ib.,  482;  Taber  «.  Del.,  etc.,  R.  R  Co.,  71 N.  Y., 
489;  Barden  «.  Boston,  etc.,  R  R  Co.,  121  Mass.,  426;LoYett «.  Balem,  etc., 
R  R.  Co.,  9  Allen,  557;  Towne  «.  Neahua,  etc.,  R  R  Co.,  124  Mass.,  101; 
Cooko.  Union  Ry.  Co.,  125  Mass.,  57;  Worthen  c.  Grand  Truck  R  R.  Co.. 
125Maa8.,  99;  Kay  e.  Pennsylvania  R  R  Co.,  65  Pa.  St.,  269;  Pa.  Canid 
Co.  0.  Bentley,  66  Pa.  St.,  80;  Johnson  v.  West  Chester,  etc.,  R  R  Co.,  70 
Pa.  St.  357;  Pennsylvania  R  R  Co.  e.  Ogier,  85  Pa.  St.,  60;  Smith  «. 
O'Connor,  48  Pa.  St.,  218;  Marquette  r.  Chicago,  etc.,  R  R.  Co.,  33  Iowa, 
562;  Greenleaf  v.  111.,  etc.,  R  R  Co.,  29  Iowa,  14;  Greenleaf  r.  Dubuque, 
etc.,  R.  R  Co.,  33  Iowa,  62;  Spencer  v,  Milwaukee,  etc.,  R  R  Co.,  17  Wis., 
487;  Wheeler  v.  Westport,  30  Wis.,  892;  McMaugh  v.  Milwaukee,  32  Wis., 
200;  Patten  o.  R  R  Co.,  86  Wis.,  413;  Cremer  r.  Portland,  86  Wis.,  92; 
Ken  worthy  v,  Ironton,  41  Wis.,  647;  Jones  «.  Sheboygan,  etc.,  R  R  Co.,  42 
Wis.,  306;  Cony  v.  Chicago,  etc.,  R.  R.,  43  Wis.,  665;  Spencer  v.  Milwaukee, 
etc.,  R  R  Co.,  17  Wis.,  487;  Carroll  e.  Minnesota,  etc.,  R  R  Co.,  14  Minn., 
57-  Jenkins  v.  L.  M.  R  R  Co.,  2  Disney  (Ohio),  49;  Barton  e.  St.  Louis, 
etc.,  R  R  Co.,  52  Mo..  253;  Kennedy  e.  North  Missouri  R  R  Co..  36  Mo., 
351;  Huetsenkamp  v.  C'tizens  R.  R.  Co.,  34  Mo.,  45;  Norton  e.  Ittner,  56 
Mo.,  351;  Rose  v.  Railway  Co.  (Eng.),  L.*R,  2  Exch.  Div.,  248;  Robsone. 
Railway  Co.  (Eng.),  L.  R.,  2  Q.  B.  Div.,  85;  Bridges  v.  North  London  Ry. 
Co.  (Eng.),  L.  R,  7  H.  L.,  213;  Jackson  o.  Railwsj  Co.,  L.  R,  2  C.  P.,  125. 


Fontaine 

V, 

The  Southern  Pacific  Bailboad  Company. 

(54  Caltfamia  BeporU,  645.     AprU,  1880.) 

Pleading — Non-Pbbfobicance. — Where  the  non-performance  of  a  duty  im- 
posed by  statute  is  relied  upon* as  the  gravamen  of  the  action,  the  condi- 
tions in  view  of  which  the  duty  is  to  be  performed  must  be  averred. 

KaiiiBOad  Companies. — The  proviso  in  §  80  of  the  Railroad  Act  of  May  20th, 
1861,  simply  provides  that  a  railroad  company  shall  not  be  compelled  to 
perform  the  offer  or  agreement  (referred  to  in  the  preceding  part  of  the 
section)  to  fence  on  the  sides  of  its  road,  where  it  runs  through  unin- 
closed  lands,  until  the  owner  of  the  land  has  built  fences  abutting  on 
the  railroad.  It  does  not  exempt  the  company  from  the  liability  created 
by  §  40  for  the  value  of  animals  killed  by  its  locomotives  on  unfeoced 
portions  of  the  road. 

Id.— Lease— Landlord  and  Tenant. — ^Where  a  railroad  company  has  leased 
its  road  and  rolling  stock  to  another  company,  it  remains  liable,  under 
the  sections  of  the  law  above  referred  to»  for  cattle  killed  by  the  trains 
of  the  lessee,  on  the  unfenced  portions  of  the  lessor's  railroad. 

Appeal  from  a  judgment  for  the  plaintiff,  in  the  Sixteenth  Dis- 
trict Oourt,  County  of  Kern.     Reed,  J. 

The  facta  are  stated  in  the  opinion. 

S.  W.  Sanderson  and  Glassell  &  Smith,  for  appellant. 

It  was  not  the  duty  of  the  defendant  to  bnild  fencefl  alonsr  the 
Aine  of  its  road,  until  the  plaintiff,  or  his  lessor,  T5oale,  had  eon- 
stmcted  fences  abutting  on  it.  (Railroad  Act  of  May  20th,  1861, 
^30,  40.) 
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By  §  30  of  the  act,  the  cost  of  fencing  is  in  all  cases  included  in 
the  award  of  damages  for  right  of  way,  unless  the  company  in  its 
petition  ofPers  to  construct  it ;  in  whicli  case  it  is  expressly  pro- 
vided that  the  company  shall  not  be  required  to  construct  the  fenc- 
ing until  the  owners  of  the  land  shall  have  constructed  fences 
abutting  on  the  road.  And  by  §  40  it  is  provided  tliat  where  the 
cost  of  fencing  is  paid  to  the  owners  of  land,  or  included  in  the 
damages,  the  railroad  company  shall  be  exonerated  from  all  liability 
for  the  killing  of  animals  until  the  fences  are  built.  In  the  latter 
case  the  railroad  company  is  liot  liable  at  all  for  the  killing  of 
animals  on  unincloseu  land  ;  and  in  the  former  it  is  not  liable 
until  abutting  fences  are  built. 

The  complaint  fails  to  allege  that  such  abutting  fences  had  been 
constructed,  and  is  therefore  insufficient.  When  the  non-perform- 
ance of  a  duty  imposed  by  statute  is  relied  upon  as  the  gravamen 
of  the  action,  the  conditions  in  view  of  which  the  duty  is  to  be 
performed  must  be  averred.  (2  Wait's  Practice,  307,  §  4 ;  Van 
Schaic  V.  Wynne,  16  Bai'b.,  95 ;  City  of  Buffalo  v.  Hollo  way,  7  N. 
T.,  493 ;  Raiisford  v,  Copeland,  6  Ad.  &  EL,  482 ;  Smith  v.  Lock- 
wood,  13  Barb.,  209 ;  People  v.  McCumber,  27  id.,  632.) 

The  findings  are  insufficient  to  support  the  judgment ;  1st.  Be- 
cause it  is  not  found  that  the  plaintiff  or  his  lessor  had  constructed 
abutting  fences.     The  finding  that  the  defendant  failed,  etc.,  as  re- 
quired l>y  law  is  to  find  a  conclusion  of  law,  and  is  not  a  finding 
of  fact.     (Indianapolis  R.  R.  Co.,  v.  Robinson,  35  Ind.  380.)     2d. 
Because  all  the  material  issues  are  not  found.     (Kinsey  v.  Green, 
51  Cal.,  379 ;  Speegle  v,  Leese,  id.,  415 ;  Majors  v,  Cowell,  id.,  478 ; 
Bosquett  v.  Crane,  id.,  505 ;  Harris  v.  Burns,  id.,  528 ;  People  v. 
Forbes,  id.,  628.)    Whether  the  defendant  had  leased  its  road  to 
the  Central  Pacific  Railroad  Company  was  a  material  issue.     It 
was  material,  because,  if  true,  the  Central  Pacific,  and  not  the  de- 
fendant, is  liable  for  the  supposed  negligence — the  leasing  being  a 
lawful  act  within  the  power  of  defendant.     Qlailroad  Act  of  1861, 
§13;   Hitt.  art.  833;   Statutes  cont'd   in  torce,  p.    156,   §  13.) 
There  is  no  finding  upon  this  issue.     If  either  of  said  companies 
are  liable,  it  is  the  lessee  and  not  the  defendant.     (Cheatham  tj. 
Hampson,  4  Term.  R.,  318 ;   Taylor  v.  Whitehead,  2  Doug.   R., 
745 ;  Rex  v.  Watts,  1  Salk.,  357 ;  Russell  v,  Skeaton,  3  Q.  B.  R., 
449 ;  Mills  v.  Holton,  2  Hurl.  &  N.,  14 ;  The  Mavor,  etc.,  v.  Oor- 
lies,  2  Sand.  [S.  C.  R-l,  301 ;  Sands  ^^  Edgar,  59  N.  Y.,  28 ;  Frazer 
V.  Skey,  2  Chit.  R.  [18  E.  C.  L.,  441] ;  Line  v,  Stephenson,  33  id., 
490 ;   35  id.,  77.)     The  criterion  of  liability  in   these  cases    is : 
"  Who  had  the  exclusive   possession  and  control   of  the  road  f 
(111.  Cent.  R.  R.  Co.  t'. Kanousse,  39  111..  276;  Toledo,?.  &  W.  R, 
R.  Co.  V.  Rumbold,  40  id.,  143 ;  Whitney  v,  A.  <fe  St.  Lawrence 
R.  R.  Co.,  44  Me.,  362 ;  Wyman  v,  Penobscot  &  Kennebec  R.  R. 
Co.,  46  id.,  162  ;  Stewart  v,  C.  &  N.  W.  R.  R.  Co.,  27  Iowa,  282  ; 
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Downing  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  43  id.,  96  ;  Louibvillo 
&  Nashville  R.  R.  Co.  v.  Norton,  2  Am.  R.,  43(5 ;  Tracv  r,  Troy, 
etc.,  R  R.  Co.,  55  Barb.,  529 ;  Ditchett  v.  S.  D,  &  P.  M.  li.  R.  Co., 
67  N.  T.,  426 ;  Shearman  &  R  on  Neg.,  §  466-7.) 

Here  the  lease  is  made  by  the  express  license  of  the  state  (Riiil- 
road  Act  of  1861,  §  13,  cited  supra),  and  the  lessee  iKHonies  the 
owner  pending  the  lease.  (Proctor  i\  Hannibal  R.  R.  Co.,  64  Mo., 
112;  SchoflE  v.  Improvement  Co.,  57  N.  H.,  110;  Clioteau  r. 
Thompson,  2  Ohio  St.,  114;  Tracy  v.  Troy  &  Bost.  R.  R.  Co.,  38 
N.  Y.,  439.) 

R.  E.  Arick,  for  respondent. 

Admitting  that  the  company  had  the  right  to  lease  its  n^ad,  it 
would  still  be  responsible,  and  could  not  thereby  be  relieved. 
fMacon  and  Augusta  R.  R.  Co.,  t\  Mayes,  15  Am.  R.,  6b0,)  A 
irancliise  is  a  compact  between  the  people  and  pei-sonti  to  whom 
the  extraordinary  grant  it  made ;  and  a  railroad  eonij)any  cannot 
lease  its  road  to  otners,  and  avoid  the  obligations  impostjd  upon  it. 

The  laws  of  this  state  provide  that  all  railroad  corporations 
must  make  and  maintain  a  good  and  sufficient  fence  on  either  or 
both  sides  of  their  road,  and  in  case  they  do  not  do  so,  if  their 
engine  or  cars  shall  kill  or  maim  any  animals,  etc.,  thev  must  pay 
the  owner  a  fair  market  price  for  tne  same.  (Civ.  Code,  §  485.) 
This  law  is  applicable  to  ail  railroads  in  this  state. 

Department  No.  2,  Sharpstein,  J. : 

The  plaintiff  brought  this  action  to  recover  the  value  of  some 
cattle,  which  he  alleges  were  run  over  by  locomotives  and  cars  on 
the  track  of  the  defendant's  railroad,  by  reason  of  the  failure  of 
the  defendant  to  make  and  maintain  a  good  and  sufficient  fence  on 
either  side  or  both  sides  of  its  said  railroad  track  and  i)ro]>erty,  as 
reonired  by  law. 

The  complaint  was  demurred  to,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled,  and  it  is  urged  on  behalf  of  appellant  that  the  court 
erred  in  overruling  it,  because  "  it  was  not  the  duty  of  the  defend- 
ant to  build  fences  along  the  line  of  its  road  until  the  plaintiff  or 
his  lessor,  Beall,  had  constructed  fences  abutting  on  its  road. 
(Statutes  continued  in  force,  p.  169,  §  30,  subd.  2.)  The  cumplaint 
fails  to  allege  that  such  abuttmg  fences  had  been  constructed,  and 
16,  therefore,  insufficient.  Where  the  non-perfonnance  of  a  duty 
imposed  by  statute  is  relied  upon  as  the  gravamen  of  the  action, 
the  conditions,  in  view  of  which  the  duty  is  to  be  performed,  must 
be  averred." 

The  rule  which  is  here  invoked  by  the  learned  counsel  is  a 
familar  one,  and  if  the  statute  which  creates  the  liability  of  rail- 
road companies,  in  cases  like  this,  makes  the  building  of  abutting 
fences  by  the  owners  of  lands  through  which  such  roads  run  a  con- 


162  FONTAINE  V.   SOUTHERN  PACIFIC  B.   R.   CO. 

ditioh  precedent  to  a  right  to  recover  the  value  of  cattle  killed  by 
locomotives  and  cars,  the  necessity  of  averring  that  such  abutting 
fences  existed  at  the  time  of  the  killing  of  such  cattle  would  be 
apparent — no  less  so  than  the  necessity  of  avemng  that  the  com- 
pany had  not  made  and  maintained  a  sufficient  fence  on  either  or 
both  sides  of  its  property;  but  the  statute  which  creates  the 
liability  in  cases  like  tliis  does  not  in  terms  make  that  liability 
depend  upon  the  existence  of  abutting  fences.    It  reads  as  follows : 

"  It  shall  be  the  duty  of  the  railroad  company  to  make  and  main- 
tain a  good  and  sufficient  fence  on  either  or  both  sides  of  their 
property ;  and  in  case  any  company  does  not  make  and  maintain 
sucli  fence,  if  their  engine  or  cars  shall  kill,  maim,  or  destroy  any 
cattle,  or  other  domestic  animals,  when  they  stray  upon  their  line 
of  road  where  it  passes  through  or  alongside  of  the  property  of  the 
owners  thereof,  they  shall  pay  to  the  owner  or  owners  of  such  cattle 
or  other  domestic  animals  a  fair  market  price  for  the  same,  unless 
the  owner  or  owners  of  the  animals  so  killed,  maimed,  or  destroyed 
shall  be  negligent  or  at  fault."  (Statutes  continued  in  force,  p. 
174,  §  40. 

It  is  alleged  in  the  complaint  that  the  cattle  and  horses  which 
were  killed  strayed  in  and  upon  the  track  and  ground  occupied  by 
defendant's  railroad  without  the  fault  of  the  plaintiff. 

It  is  urged,  on  behalf  of  the  appellant,  that  this  is  not  suffi- 
cient, and  that  it  was  necessary  lor  the  plaintiff  to  specifically 
allege  tliat  abutting  fences  had  been  built  on  the  land  from  whicn 
the  cattle  killed  by  defendant's  cars  strayed  upon  the  railroad  track. 
In  support  of  this  position,  §  30  of  the  act  before  referred  to  is 
cited.  That  section  relates  to  the  mode  of  assessing  damages  for 
lands  taken  for  railroad  purposes,  and  among  other  things  it  pro- 
vides that  "  in  assessing  such  damages,  they  (the  Commissioners) 
shall  include  the  cost  of  good  and  sufficient  fences  along  the  line 
of  said  railroad,  and  the  cost  of  cattle-guards,  where  fences  may 
cross  the  line  of  said  railroad,  unless  said  railroad  company  shall 
have  offered  or  agreed,  in  their  petition,  to  construct  the  same,  in 
which  case  the  cost  of  the  same  shall  not  be  included  in  said 
damages ;  provided,  if  said  land  be  uninclosed,  said  company  shall 
not  be  required  to  construct  said  fences  and  cattle-guards  until  the 
owners  of  the  land  shall  have  constructed  fences  aoutting  on  said 
railroad." 

This  clause  is  not  necessarily  inconsistent  with  the  one  which 
creates  a  liability  for  animals  killed  by  a  locomotive  or  cars  run- 
ning upon  unf enced  portions  of  a  railroad.  The  clause  quoted  from 
§  30  simply  provides  that  a  railroad  company  shall  not  be  com- 
pelled to  perform  its  offer  or  agreement  to  fence  on  the  sides  of 
its  road  where  the  same  runs  through  uninclosed  lands,  until  the 
owner  thereof  has  built  fences  abutting  upon  said  railroad.  It 
does  not  exempt,  or  attempt  to  exempt,  the  company  from  the 
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liability  created  by  §  40  in  any  case.  By  this  construction,  effect 
is  given  to  both  clauses.  If  this  were  an  action  upon  the  defend- 
ant's  offer  or  agreement  to  build  a  fence,  its  liability  would  have 
to  be  determined  by  a  reference  to  §  30.  But  in  an  action  to  re- 
cover damages  for  the  killing  of  cattle  on  its  road,  the  question  of 
its  liability  must  be  determined  by  reference  to  §  40. 

The  defendant  answered,  and,  among  otlier  things,  denied  that 
^^at  any  time  mentioned  in  the  complaint  it  failed  to  make  or 
maintain  a  good  or  sufficient  fence  on  either  or  both  sides  of  the 
railroad  track  and  property  described  in  said  complaint,  as  re- 
quired by  law ;"  and  tlie  court  found  "  that  dunng  the  time 
aforesaid,  the  said  defendant  failed  to  make  and  maintain  a  good 
and  sufficient  fence  on  either  or  both  sides  of  its  said  railroad  track 
and  property,  as  required  by  law,  and,  through  the  negligence  of 
the  defendant  in  that  respect,  the  locomotives  and  cars  of  said  de- 
fendant ran  against  and  over  the  said  cattle  and  horses  of  the 
plaintiff,  and  killed  and  destroyed  the  same." 

This  is  objected  to  on  the  ground  that  it  is  not  the  finding  of  a 
fact,  but  a  conclusion  of  law.  It  was  said  in  Figg  v.  Mayo,  39  Cal., 
265,  that  "  when  the  facts  are  so  obscurely  found,  or  are  so  blended 
with  legal  conclusions,  as  to  render  it  doubtful  whether  the  facts 
are  only  hypothetically  stated,  we  must  disregard  it  as  a  finding  of 
fact."  If  tne  court  had  omitted  the  words  "  as  required  by  law" 
in  the  above  finding,  it  would  not  be  obnoxious  to  criticism  even. 
But  as  the  finding,  with  or  without  those  words,  means  precisely 
the  same  thing,  we  think  that  it  may  properly  be  treated  as  a 
sufficient  finding  of  fact. 

It  is  alleged  in  the  answer,  that  before  the  plaintiff's  cattle  were 
killed,  the  defendant  "  leased  unto  the  Central  Pacific  Railroad 
Company  all  its  (defendant's)  railroad  line  then  constructed  and 
thereafter  to  be  constructed  from  the  town  of  Goshen,  in  the 
county  of  Tulare,  of  said  state,  southerly  through  the  counties  of 
Tulare  and  Kern,  of  said  state,  together  with  all  the  cars,  locomo- 
tives, and  appuitenances  thereunto  belonging,  or  in  any  wise 
appertaining;  and  .  .  .  said  Central  racific  Railroad.  Com- 
pany took  possession  and  control,  and  has  ever  since  had  possession 
and  control,  of  all  of  said  railroad  line,  property,  and  appurtenances 
so  leased  and  let  to  it,  the  said  Central  Pacific  Railroad  Company, 
by  the  said  Southern  Pacific  Railroad  Company,  defendant  herein." 

"And  .  .  .  that  ever  since  the  railroad  track,  cai-s,  loco- 
motives, and  appurtenances  hereinbefore  mentioned  and  described 
have  been  in  the  exclusive  control,  management,  and  possession  of 
said  Central  Pacific  Railroad  Company,  and  operated  and  run  by  it 
solely;  and  defendant  .  .  .  has  never  at  any  time  since 
.  .  .  had  any  control,  management,  or  possession  of  the  line 
of  railroad  mentioned  in  the  complaint,  or  oi  the  locomotives,  cars, 
or  appiurtenances  thereunto  belonging,  or  has  run  or  operated  the 
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same,  or  any  part  or  portion  thereof ;  and  that,  if  any  damage  has 
been  caused  by  any  matters  alleged  in  the  coniplaint,  it  has  been 
caused  and  done  by  the  said  Central  Pacific  Railroad  Company, 
and  not  by  this  defendant." 

The  only  finding  which  seems  to  refer  to  this  allegation  is: 
"  That  the  lease  from  the  Southern  Pacific  Railroad  Company  to 
the  Central  Pacific  Railroad  Company,  dated  September  1st,  1876, 
and  the  resolution  introduced  in  evidence  by  the  defendant,  have 
never  been  recorded  in  the  county  of  Kern,  and  there  is  no 
evidence  that  the  plaintiflE  had  any  knowledge  of  the  existence 
thereof." 

If  that  allegation  raises  a  material  issue,  this  finding  is  not 
sufticient.  In  this  action  it  is  wholly  immaterial  whether  the  lease 
referred  to  has  ever  been  recorded  or  not.  The  only  question  i& 
whether  the  lessor  is  liable  for  cattle  killed  bv  the  trains  of  the 
lessee,  on  unfenced  portions  of  the  lessor's  railroad.  If  it  is,  the 
allegation  in  respect  of  the  lease  is  immaterial,  and  no  finding  upon 
it  was  necessary.  The  liability  is  created  by  statute,  and  it  only 
arises  in  the  absence  of  suflicient  fences.  The  actionable  negligence 
consists  in  the  omission  to  build  fences.  The  statute  provides  that 
if  any  company  does  not  make  and  maintain  a  good  and  sufticient 
fence  on  either  or  both  sides  of  its  propeitv,  and  its  engine  or  cars 
kill  any  cattle  which  stray  upon  the  line  oi  its  road,  where  it  passes 
through  or  alongside  of  the  property  of  the  owner  of  said  cattle, 
such  company  snail  pay  the  owner  of  the  cattle  so  killed  a  fair 
market  price  for  them,  unless  such  owner  shall  be  negligent  or  at 
fault.  In  many,  if  not  in  all  of  the  states  of  the  Lnion,  similar 
statutes  have  been  enacted,  and  there  are  several  reported  cases  in 
which  the  question  involved  in  this  case  was  considered. 

In  Shearman  &  Redfield  on  Negligence  (§  466)  it  is  said: 
"  When  a  railroad  company  runs  its  trains  over  a  track  belonging 
to  another  company,  and  such  track  is  not  properly  fenced,  a  nice 
question  arises  as  to  which  company,  if  either,  is  liable  under  the 
statute  for  injuries  committed  by  the  trains  of  the  former  company. 
We  think  the  negligence  of  the  company  owning  the  track  is  to  be 
imputed  to  the  company  running  the  trains,  and  that  the  latter  is 
absolutely  liable  under  the  statute  for  injuries  to  animals." 

This  would  seem  to  imply  that,  in  the  opinion  of  the  authors,  the 
lessor  would  not  be  liable  under  the  statute  for  such  injuries.  But 
we  are  unable  to  discover  any  stronger  reason  for  holding  the 
lessee  than  for  holding  the  lessor  liable  in  such  a  case.  A  strictly 
literal  interpretation  ot  tlie  statute  might  exempt  both  the  lessor 
and  the  lessee  from  liability,  as  the  statute  doe^  not  in  terms  provide 
for  a  case  in  which  one  company  owns  and  another  operates  a  rail- 
road. The  duty,  however,  of  fencing  devolves  upon  the  company 
owning  the  roaa,  and  if  it  leases  the  road  in  an  unfenced  condition 
to  be  operated  by  another  company,  it  does  seem  to  us  that  it 
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is  liable  within  the  spirit,  if  not  within  the  letter  of  the  law,  to  the 
same  extent,  in  a  case  like  this,  as  it  would  be  if  its  instead  of  its 
lessee's  engine  and  cars  had  run  over  the  plaintiffs  cattle.  As  was 
said  by  the  court  in  Tra^  v.  The  Troy  &  Boston  Eailroad  Com- 
pany (38  N.  Y.,  437) :  '*  The  passage  of  this  act  being  induced  by 
public  considerations,  and  its  purpose  l)eing  to  protect  the  travelling 
public  and  the  owners  of  domestic  animals  along  the  line  of  their 
road,  it  should  receive  a  liberal  construction  to  enectuate  the  l>eniOT 
purpose  of  its  framers,  A  rigid  and  literal  reading  M'ould,  m 
many  cases,  defeat  the  very  object  of  the  statute,  and  would  ex- 
emplify the  maxim  that  *the  letter  killeth,  while  the  spirit  keepeth 
alive.'  Every  statute  ought  to  l>e  expounded,  not  according  to  the 
letter,  but  according  to  the  meaning  ;  qui  haeret  in  litera  haeret  in 
cortice.  (Dwar.  on  Stat.,  695.)  And  the  intention  is  to  govern, 
although  such  construction  may  not,  in  all  respects,  agree  with  the 
letter  of  the  statute.  (Plowd.,  205.)  The  reason  and  object  of  a 
statute  are  a  clue  to  its  meaning  (Dwar.  on  Stat,  6^5) ;  and  the 
spirit  of  the  law  and  the  intention  of  its  makers  are  diligently  to 
be  sought  after,  and  the  letter  must  bend  to  these.  (6  Bac.  Abr., 
384,  eSi.  ed.,  Lond.,  1807  ;  Kent's  Com.,  405 ;  Smith's  Com.  on 
Stat.,  §§  709,  710.)  The  defendant  in  this  case  seeks  to  escape 
liability  for  the  injury  it  has  inflicted,  through  the  letter  of  the 

The  lan^age  of  this  statute  is  as  follows :  "  It  shall  be  the  duty 
of  the  railroaa  company  to  make  and  maintain  a  good  and  sufii- 
cient  fence  on  either  or  both  sides  of  their  property,  and  in  case 
any  company  do  not  make  and  maintain  snch  fence,  if  their  engine 
or  cars  snail  kill,  maim,  or  destroy  any  cattle,"  etc.  This  language 
imposes  the  duty  to  fence  upon  the  company  which  construct.s  and 
owns  the  road.  No  such  duty  is  imposed  upon  the  lessee  of  the 
road.  Therefore  the  learned  counsel  for  the  appellant  insists  that 
"  This  language  makes  the  owner  of  the  road  liable  only  when  its 
engine,  etc.,  iills,  or  maims,  etc.,  and  not  when  the  killing  or 
maiming  is  done  by  the  cars  of  a  lessee.  In  neither  respect  does 
this  language  embrace  the  case  of  a  lessee.  In  a  case  like  the 
present,  then,  where  one  corporation  owns  the  road,  and  another 
the  engine  and  cai-s,  and  is  operating  the  road  under  a  lease,  this 
statute  can  have  no  application,  and  hence  the  case  is  to  be  tried 
and  determined  according  to  the  principles  of  the  common  law 
onlv." 

ouch  a  construction  would  render  the  statute  a  dead  letter  in  any 
c-ase  in  which  a  railroad  had  been  leased,  and  no  case  has  been 
brought  to  our  attention  in  which  it  was  held  that  neither  the 
lessor  nor  the  lessee  would  be  liable  in  such  a  case.  Nor  have  we 
found  a  case  m  which  it  was  distinctly  held  that  the  company-  own- 
ing the  road  could  exempt  itself  from  such  liability  by  leasing  its 
road  to  another  company.     In  the  Illinois  Central  Railroad  Com- 
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1)any  v.  Eanonse  (39  111.,  227),  which  was  an  action  against  the 
essee  of  the  road,  the  court  says :  "  In  the  case  before  ns,  admit- 
ting it  was  the  duty  of  the  first  party  to  the  agreement  (the  com- 
pany owning  the  road^  to  fence  this  road,  that  they  would  be  liable 
tor  this  injury  had  tney  been  sued  there  can  be  no  question." 
And  in  Toledo,  etc.,  Railroad  Company  v,  Kumbold,  40  111.,  143,  the 
same  court  said,  in  an  action  against  tne  lessors  of  the  same  road : 
"  It  was  the  duty  of  appellants  to  have  fenced  the  road,  and  public 
safety  demands  that  they  should  be  held  liable  for  all  damages  re- 
sulting from  the  neglect  to  fence  it.  And  the  same  policy  would 
reqaire  that  the  Illmois  Central  (the  lessee)  should  be  held  re- 
sponsible for  presuming  to  use  the  road  of  another  company  fence- 
less and  unprotected.  Either  company  would  be  liable  for  the  in- 
jury." Redfield,  in  a  note  to  the  case  of  Parker  v.  Eensselaer  and 
Saratoga  Railway  (16  Barb.,  315)  in  which  it  was  held  that  the  de- 
fendant, being  the  lessee  of  the  road  upon  which  the  injury  was 
committed,  was  not  liable  under  the  statute,  says  the  only  question 
in  regard  to  the  soundness  of  the  decision  is  whether  Doth  com- 
panies were  not  chargeable  with  negligence,  the  one  for  suffering 
the  road  to  be  used,  and  the  other  for  usin^  it  in  that  condition. 
(1  Redfield  on  the  the  Law  of  Railways,  5th  ed.,  618.) 

It  follows,  from  the  view  which  we  have  taken  of  this  question^ 
that  the  defendant's  liability  under  the  statute  could  not  be  affected 
by  the  lease  which  it  set  un  in  its  answer,  and  therefore  it  was  un- 
necessary for  the  court  to  nnd  upon  the  issue  raised  by  the  allega- 
tion that  the  road  had  been  leased,  and  was  operated  by  the  lessee 
at  the  time  when  the  injury  to  the  plaintiff's  cattle  was  committed. 

This  case  was  argued  beiore  the  late  Supreme  Court,  and  sub- 
mitted. That  court,  as  we  are  advised,  requested  further  argu- 
ment upon  the  question  last  discussed  in  this  opinion.  On  me 
other  points  we  understand  that  our  views  are  in  accord  with  those 
of  the  late  court. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
affirmed. 

Thornton,  P.  J.,  and  Myeick,  J.,  concurred. 

See  succeeding  case. 


The  Dunkirk  and  Allegheny  Valley  Railroad  Oompant 

Mead. 

(90  Pentiiyhania  Beportiy  454.) 

By  act  of  March  28th,  1868,  entitled  ''An  Act  for  the  protection  of  fanners 
and  owners  of  cattle,  horses,  sheep,  and  swine,  along  the  line  of  railroads 
in  the  county  of  Warren,'*  said  railroad  companies  are  required  to  erecfe 


r 


DUNKIRK  A  ALUSQHKNT  YALLSY  B.  B.  CO.  V.  MSAJ).   1(57 

and  nft^infjn  fences  along  the  tracks  of  their  roads  and  to  construct 
eattle-guvds  at  all  the  public  road-crossings,  sufficient  to  preyent  orderly 
cattle  from  straying  upon  said  tracks;  and  by  the  act  of  April  17th, 
1869,  a  non-compliance  with  these  requirements  renders  a  company 
liable  for  the  yalue  of  the  animal  injured  or  killed  by  such  neglect.  The 
plaintiff  was  pasturinff  his  cow  upon  land  near  to  though  not  directly 
abutting  upon  the  raUroad.  The  cow  escaped  from  the  enclosure,  and, 
passing  out  upon  a  public  road,  strayed  on  to  the  track  of  the  railroad, 
where  there  were  no  guards,  and  was  killed.  Meld,  that  the  plaintiff 
was  entitled  to  recoyer. 

June  4th,  1879.    Before  Sh  ass  wood,  C.  J. ;  Mercur,  Gordon, 
Paxson,  Trunkey,  and  Sterrett,  J  J.     Woodward,  J.,  absent 
Error  to  the  Court  of  Common  Fleas  of  Warren  County ;    Of 

May  Term,  1879,  No.  52. 

Case  by  Stephen  Mead  against  the  Dunkirk  &  Allegheny 
Valley  Railroad  Company,  to  reoover  the  value  of  a  cow  killed  by 
one  oi  defendant's  trams. 

By  a  special  act,  approved  March  28th,  1868,  Pamph.  L.,  614, 
railroad  companies  in  V^arren  county  are  required  to  fence  their 
roads  ^^for  the  protection  of  fanners  and  owners  of  cattle,  etc., 
residing  along  the  line  of  such  railroads,"  and  aJso  ^'  to  construct 
sufficient  caUle-guards  at  all  road-crossings;"  and  by  the  act  of 
April  ITth,  1869,  the  failure  to  perform  these  duties  renders  the 
railroad  company  liable  for  the  value  of  cattle,  etc.,  injured  in  con- 
sequence of  such  neglect.  Mead  lived  about  half  a  mile  from  the 
railroad  company's  track,  and  owned  no  land  along  its  line,  but 
pastured  his  cow  in  the  field  of  one  Dalrymple,  south  of  and  near 
the  railroad  station,  but  not  adjoining  its  land  or  right  of  way. 
Between  this  pasture  and  the  railroad  compaiiv's  land  at  the  nearest 
point  was  the  public  highway,  fenced  on  ooth  sides,  and  between 
this  pasture  and  the  railroad  track  at  the  point  where  the  cow  was 
killed  a  fenced  field  intervenes.  The  public  road  crosses  the  rail- 
road just  east  of  the  depot.  There  is  a  side  track  extending  some 
distance  east  and  west  of  the  depot,  and  the  land  east  of  the  depot 
is  used  for  yard  and  shipping  purposes,  piling  ties  and  lumber,  load- 
ing and  unloading  freignt,  and  the  tracK  through  this  yard  and  east 
of  it  nearly  to  tne  bridge  across  Andrew's  run,  as  well  as  west 
across  the  public  road,  is  used  by  the  railroad  company  in  switch- 
ing, arrangmg,  and  making  up  trains,  and  more  or  less  of  this  work 
18  done  by  night.  To  put  in  cattle-guards  where  the  public  road 
crosses  the  railroad,  or  at  any  point  where  they  would  be  crossed 
in  switching  and  making  up  trains,  it  was  alleged,  would  seriously 
endanger  the  lives  of  the  train-men  and  railroad  employees.  The 
entire  south  side  of  the  railroad  company's  right  of  way  and  yard, 
the  side  toward  the  Dalrymple  pasture,  is  well  fenced.  The  entire 
north  side  of  the  right  of  way  and  the  yard  are  also  well  fenced. 
The  part  of  the  west  end  of  the  company's  yard  north  of  the  rail- 
road track  is  left  unfenced  for  the  convenience  of  the  public  in 
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passing  in  and  out  with  freight,  ties,  etc.  The  plaintiffs  cow  is 
supposed  to  have  escaped  in  some  way  from  the  pasture  into  the 
public  highway,  and  to  have  strayed  thence  through  defendant's 
yard,  on  to  and  along  the  track  east  toward  the  bridge,  and  was 
struck  a  few  rods  west  of  the  bridge. 

At  the  trial  before  Church,  P.  J.  (of  the  Thirtieth  Judicial  Dis- 
trict), the  defendant  submitted,  inter  alia,  the  following  points,  to 
which  are  subjoined  the  answers  of  the  court : 

1.  The  obli^tion  on  the  defendant,  under  the  statute,  to  make 
and  maintain  fences  applies  only  as  against  owners  or  occupiers  of 
the  adjoining  close;  and  the  pfainti^  not  residing  nor  occupying 
land  along  tne  line  of  defenaant's  road,  cannot  assert  this  obliga- 
tion  nor  recover  for  any  loss  incurred  by  reason  of  any  neglect 
thereof  by  defendant. 

^Ans.  "  First  part  to  semicolon  answered  in  affirmative.  Second 
part  in  negative,  if  the  jury  believe  that  plaintiff  was  then  occupy- 
mg  Dalrymple's  farm  as  laid  in  map  in  evidence." 

2.  The  defendant  was  not  bound  to  build  fences,  or  put  in 
cattle-guards,  at  any  point  where  to  do  so  would  endanger  human 
life,  or  seriously  impede  the  operations  of  the  road,  and  is  not 
liable  for  injury  to  any  cattle  straying  on  its  tracks  by  reason  of 
the  lack  of  fence  or  cattle-guards  at  such  points. 

Ans.  "As  per  general  charge." 

In  the  general  charge,  the  court,  inter  alia,  said :  ["  Mr.  Mead 
testified  that  he  had  rented  pasture  of  Mr.  Dalrymple  and  kept  his 
cow  there,  and  turned  her  in  that  day,  and  he  knew  nothing  else 
of  her  until  she  was  killed.  If  that  be  so,  and  you  believe  that  his 
cow,  within  the  meaning  of  this  act,  did  casually  break  out  of  its 
proper  enclosure  upon  the  highway,  he  is  guilty  of  no  negligence 
m  the  cow  being  upon  the  highway.]  .  .  .  [This  railroad  was 
constructed  after  the  act  of  1868  was  passed,  and  they  were  r©- 
quired  to  construct  sufficient  fences  and  cattle-guards  in  the  manner 
pointed  out  by  this  act.  In  default  of  that,  the  owner  of  any  cattle 
may  recover  damages  for  the  killing,  in  consequence  of  such  a 
cattle-guard  not  having  been  placed  in  the  place  pointed  out  by  the 
Act  01  Assembly.]  It  is  alleged  on  the  part  of  the  railroad  com- 
pany that  this  plaintiff  does  not  come  within  the  provisions  of  this 
A{.'t  of  Assembly,  because  he  did  not  occupy  the  land  along  the 
railroad  track.  It  appears  by  this  draft  and  by  evidence  that  he 
wa.s  pasturing  his  cow  in  Dalrymple's  pasture.  This  pasture  comes 
down,  as  appears  by  this  draft,  to  two  highways ;  one  of  the  high- 
ways runnmg  across  the  railroad,  right  at  the  depot.  It  appears  in 
evidence  that  the  defendant's  track  is  fenced  tiie  whole  distance, 
according  to  the  Act  of  Assembly,  except  at  a  point  opposite  the 
depot,  where  the  track-yard  of  the  defendant's  railroad  abuts 
against  this  highw^,  and  there  is  no  fence  there,  neither  is  there 
any  cattle-guard.      There  is  a  fence  at  the  east  end  of  the  yard 
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proper  where  tlieie  are  switch-gates,  but  there  are  no  cattle-gnards ; 
and  it  is  e\rident  that  this  beast  had  gone  down  through  toward 
the  bridge  easterly,  and  past  the  yard  proper,  and  there  it  was  killed. 

["Now,  we  say  to  you  that  it  was  the  duty  of  this  railroad  cotn- 
pany  to  build  a  cattle-guard,  either  at  this  railroad  crossing  or  at  the 
eastern  end  of  their  yard.]  If  it  was  impossible  for  the  railroad 
company  to  transact  its  ordinary  business  by  maintaining  this  fence 
at  the  road-crossing  proper,  is  was  their  duty  to  put  a  cattle-mard 
at  the  eastern  end  of  the  yard.  If  you  believe  they  could  do  so 
without  seriously  interfermg  with  the  ordinary  business,  they  were 
guilty  of  negligence,  or  rather  of  violation  of  the  Act  of  Assembly 
m  not  doing  so.  So,  in  our  view  of  the  case,  we  cannot  answer  the 
defendant's  points  exactly,  as  he  has  asked  us  to  say. 

["  We  say  that  Dalrymple's  field  is  suflScientlv  close  to  the  rail- 
road to  come  within  the  provisions  of  this  Act  of  Assembly.]  The 
simple  fact  of  the  highway  being  between  the  pasture-field  and  the 
ri^ht  of  way  of  the  railroad  does  not  relieve  the  company  from  the 
ofligations  of  this  Act  of  Assembly.  If  you  believe  that  the  exi- 
gencies of  the  railroad  business  prevented  them  from  building  a 
fence  or  a  cattle-guard  immediaetly  at  the  crossing,  they  should 
have  built  a  cattle-guard  at  the  first  convenientplace." 

The  verdict  was  for  plaintiff  for  $62,75.  Tne  defendant  took 
this  writ  and  alleged  that  the  court  erred  in  the  answers  to  the 
forgoing  point,  and  in  the  portions  of  the  charge  noted  in  brackets 
above. 

Brown  &  Stone,  for  plaintiffs  in  error. — The  plaintiff  !)a8es  his 
claim  on  the  special  act,  and  he  must  show  afiirmatively  he  is 
within  its  provisions :  1  Redf .  on  Railways,  406 ;  Illinois  Central 
Bailroad  Co.  v.  Williams,  27  HI.,  48.  The  act  only  inures  to  the 
benefit  of  the  owners  of  a  close  adjoining  the  railroad :  Jackson 
V.  Rutland  &  Burlington  Railroad  Co.,  25  Vt.,  150;  1  Redf.  Am. 
Railway  Rep.,  351 ;  Kickett  v.  The  E.  &  W.  India  Docks  and  Bir- 
mingham Railway  Co.,  12  Eng.  L.  &  Eq.  Rep.,  520;  Manchester, 
Sheffield  &  Lincolnshire  Railway  v,  Wallis,  25  id.,  373 ;  Towns 
t>.  Cheshire  Railroad  Co.,  1  Foster's  Rep.,  363;  Cornwall  v,  Sulli- 
van Railroad  Co.,  8  id.,  161 ;  Chapin  ^\  Sullivan  Railroad  Co.,  39 
K  H.,  53;  Enright  v.  8.  F.  &  S.  J.  Railroad  Co.,  33  Cal.,  236; 
Woolson  V.  Northern  Railroad  Co.,  19  N.  H.,  267;  Mayherry  v. 
Concord  Railroad  Co.,  47  id.,  391 ;  Little  v,  Lathrop,  5  Greenl., 
356 ;  Rust  v.  Low,  6  Mass.,  90 ;  Lawrence  v.  Combs,  37  N.  H.,  331. 
Railroad  companies  are  not  responsible  for  damage  occurring  to 
domestic  ainimals  for  want  of  fence  or  cattle-guards  at  points 
which  do  not  properly  admit  of  being  fenced  or  of  the  building  of 
cattle-giiards:  1  Kedf .  on  Law  of  Railways,  494 ;  Indianapolis  & 
Czncinnati  Railroad  Co.  v.  Oestel,  20  Ind.,  231 ;  Indianapolis  & 
Cincinnati  Railroad  Co.  v.  Kinney,  8  id.,  402 ;  Davis  v,  Burlington 
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&  MiBBCTLri  River  Kailroad  Co.,  26  Iowa,  549 ;  Galena  &  Chicago 
Union  Railroad  Co.  v.  GriflSn,  31  111.,  303 ;  Packard  v..  Illinoig 
Central  Railroad  Co.,  30  Iowa,  474. 

Clark  &  Noyes,  for  defendant  in  error. — The  word  "  adjoining*' 
does  not  occur  in  the  act  of  1868.  The  right  to  enforce  it  is  not 
restricted  to  any  particular  class  of  persons ;  "  any  nerson"  may 

five  the  notice  or  build  the  fence  or  cattle-guard  if  the  company 
o  not.  The  language  used  in  the  title  is  "  alone  the  line,"  wnicn 
means  sufficiently  near  to  be  within  the  mischief  to  be  prevented, 
which  was  manifestly:  dangerous  collisions  between  animals  and 
moving  tmins.  It  is  a  general  police  reflation,  incidentally  if 
not  principally  intended  to  protect  the  public,  like  the  special  act 
for  Erie  county,  which  was  so  interpreted  in  Pennsylvania  Rail- 
road Co.  V.  Riblet,  16  P.  F.  Smith,  164.  Onlj^  great  inconvenience 
or  danger  could  excuse  the  company  from  a  literal  compliance  with 
the  act.  They  would  be  bound  to  comply  as  nearly  as  the  circum- 
stances would  permit.  The  jury  have  found  that  tnev  could  have 
placed  a  cattle-guard  at  the  east  end  of  the  yard,  without  incon- 
venience or  danger.'  The  plaintiffs  cow  was  killed  at  a  point  be- 
yond where  this  guard  should  have  been.  The  plaintiffs  recovery 
18  not  defeated  by  the  fact  that  his  cow  came  upon  the  track  from 
the  highway.  The  action  is  not  based  upon  negligence  but  upon 
the  statute  This  is  remedial  and  should  be  liberally  construed. 
Pennsylvania  Railroad  Co.  v.  Riblet,  supra;  Tracy  v,  Troy  & 
Boston  Railroad  Co.,  38  N.  T.,  433.  It  provides  for  cattle-guards 
at  all  road-crossings  to  prevent  cattle  from  straying  upon  the  track. 
The  cattle-guard  would  only  be  eflFectual  against  animals  in  the  road. 
The  Court  of  Appeals  of  New  York  have  decided  that  railroad 
companies  are  liable  under  a  similar  statute,  although  the  cattle  are 
straying  in  the  highway  or  trespassing  in  the  adjoining  field.  Cor- 
win  v,New  York  &  Erie  Railroad  Co.,  13  N.  Y.,  42;  Shepard  v. 
New  York  &  Erie  Railroad  Co.,  35  id.,  641 ;  Bradley  v.  Railroad 
Co.,  34  id.,  427. 

• 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  June 
23d,  1879. 

This  case  turns  upon  the  interpretation  of  the  act  of  28th  of 
March,  1868,  which  requires  railroad  companies  in  the  county  of 
Warren  to  erect  and  maintain  fences  along  the  tracks  of  their  roads 
and  to  construct  cattle-guards  at  all  the  public  road-crossings,  suffi- 
cient to  prevent  orderly  cattle,  horses,  sheep,  and  swine  from  stray- 
ingupon  said  tracks. 

The  defendant  contended,  and  so  asked  the  court  to  charge,  that 
the  plaintiffs  case  did  not  come  within  the  provisions  of  this  act, 
because  he  did  not  occupy  land  immediately  adjacent  to  the  rail- 
road. This  the  court  refused  to  do,  saying  that  as  the  plaintiff  was 
depasturing  his  cow  upon  land  near  to  though  not  directly  abutting 
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npon  the  railroad,  it  was  sufficient ;  and  if  the  cow  escaped  from  the 
eDcloeore  without  any  default  on  his  part,  and  was  killed  in  con- 
sequence of  the  neglect  of  the  company  in  not  fencing  its  track 
according  to  the  terms  of  the  statute,  he  was  entitled  to  recover. 
In  this  we  discover  nothiuj?  wrong.  It  is  true  the  act  recites  that 
it  is  for  the  protection  oi  farmers  and  owners  of  cattle  residing 
along  the  line  of  any  railroad  in  the  county  of  Warren.  But  here, 
firet,  it  is  obvious  the  intent  is  to  protect  all  ownei-s  of  live  stock, 
whether  farmers  of  other  persons ;  whether,  tlieref ore,  they  own  or 
occupy  land  or  not  is  of  no  consequence ;  and  hence,  also,  in  order 
to  give  proper  force  to  this  intent,  we  must  constnie  the  words 
"along  the  Ime  of"  to  mean  in  the  vicinity  of;  otherwise  only  such 
stock-owners  as  own  or  occupy  land  adjoining  the  lines  of  railways 
would  be  protected ;  and  so  even  those  who  were  in  the  lawful 
occupancy  of  highways  crossing  the  defendant's  improvements, 
unless  they  were  adjoining  land-owners,  would  not  be  within  the 
terms  of  tne  act.  This,  however,  would  limit  the  act  not  to  stock- 
owners,  or  even  to  land-owners  generally,  bat  to  such  only  as  hap- 
pened to  have  or  occupy  lands  adjoining  railroads.  Such  an  inter- 
pretation as  this,  since  it  accords  neither  with  the  words  nor  spirit 
of  the  act,  cannot  be  the  true  one. 

But  a^ain,  a  construction  which  would  determine  that  a  tract  of 
land  did  not  lie  aJon^  the  line  of  a  railroad  because,  as  in  the 
present  case,  a  public  highway  intervened,  would  be  too  narrow  for 
practical  purposes,  and  would  not  accord  with  the  common  under- 
standing and  acceptation  of  those  words.  It  would,  in  fact,  amount 
to  the  abrogation  of  a  wise  law,  desired  not  only  for  the  protec- 
tion of  the  property  of  persons  residing  in  the  vicinity  of  railroads, 
but  also  for  the  protection  of  the  limbs  and  lives  of  those  travelling 
over  or  using  such  railroads. 

A  construction  such  as  this  we  are  not  prepared  to  adopt ;  on  the 
other  hand,  that  of  the  learned  jud^  of  the  court  below  seems  to  us 
much  the  better  of  the  two.  He  najs  not  only  properly  construed 
this  act,  but  in  all  other  respects  has  tried  this  case  fairly,  and  has 
withheld  nothing  from  the  defendant  to  which  it  was  justly  entitled. 

Judgment  affirmed. 

In  the  absence  of  a  statute  requiring  it,  a  railroad  company  is  not  bound 
to  fence  its  track.  Stucke  v.  Milwaukee,  etc.,  R  R  Co.,  9  Wis.,  802;  Eer- 
whacker  «.  Cleveland,  etc.,  R  R  Co.,  8  Ohio  8t.,  185;  8.  0.  Thompson  on 
Negligence,  1  vol.,  472;  Tonawanda,  etc.,  R  R  Co.  v.  Hunger,  4  N.  Y.,  349; 
Long  Island  R  R  Co.  v.  McConochie,  8  £dw.  Cb.  OH.  Y.),  487;  Perkins  «. 
Eastern  R  R  Co.,  29  Me.,  807;  R  R  Co.  «.  Skinner,  19  Pa.  St.,  801 ;  To- 
ledo, etc,  R  R  Co.  «.  Wickery,  44  HI.,  76;  Chicago,  etc.,  R.  R.  Co.  ». 
Pfttchin,  16  m.,  198;  Illinois,  etc.,  R  R.  Co.  v.  Reedy,  17  111.,  681;  Knight 
V.  New  Orleans,  etc.,  R.  R  Co.,  15  La.  Ann.,  105;  Williams  v,  Mich.,  etc., 
R  R  Co.,  2  Mich.,  259.  Bee  also  Joliet,  etc.,  R.  R  Co.  v.  Jones,  20  HI., 
222;  Oafton  «.  R  R  Co.,  55  Mo.,  580;  Memphb,  etc.,  R.  R.  Co.  «.  Orr,  43 
Ififls.,  279;  New  Orleans,  etc.,  R  R.  Co.,  v.  Field,  46  Miss.,  578;  Macon, 
etc,  R  R  Co.  «.  Baber,  42  Ga.,  805;  Ditchett  v.  Spuyten  Duyvil,  etc.,  R.  R. 
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Co.,  15  Am.  Rj.  R.,  109.     But  the  company  must  use  due  care  to  keep  stock 
from  straying  on  its  track.     Buxton «.  R.  R.  Co.  (Eng.),  L.  R.  8  Q.  B.,  549. 

Where  stock  is  killed  on  a  railroad  track  along  enclosed  or  cultivated 
fields,  and  the  road  is  not  fenced  as  required  by  law,  the  company  will  be 
liable,  regardless  of  the  question  of  negligence.  Nail  9.  St.  Louis,  etc.,  R. 
R.  Co.,  59  Mo.,  112;  8.  C,  8  Am.  Ry.  R.,  447;  Pittsburg  R.  R.  Co.  v.  Hack- 
ney, 53Ind. ;  Owens  «.  Hannibal,  R.  R.,  58  Mo.,  886;  Wharton  on  Negli- 
gence, sec.  897,  and  cases  cited. 

It  is  held  in  Welsh  v.  Chicago,  Burlington  &QuincyR.  R.  Co.,  21  Am.  R. 
R.,  181  (Iowa  case),  that  ''although  the  statute  may  not  impose  an  obligation 
upon  a  railroad  company  to  fence  their  roads,  yet,  as  to  live  stock  running  at 
large,  a  failure  to  fence  fixes  an  absolute  liability  for  injuries  occurring  in 
the  operation  of  the  road  by  reason  of  the  want  of  such  fence.  The  corpo- 
ration owes  a  duty  to  the  owners  of  live  stock  running  at  large,  either  to 
fence  its  road  or  to  pay  for  injuries  resulting  from  the  neglect  to  fence. '^ 
See  also  McCool  v.  Galena,  etc.  R.  R.  Co.,  17  Iowa,  461.  In  Marietta,  etc., 
R.  R.  Co.  V.  Stephenson,  6  Am.  R^.  R.,  428,  it  is  held  that  the  duty  to  con- 
struct and  maintain  fences  exists  m  favor  of  the  general  public. 

Trustees  under  a  mortgage,  operating  a  railroad,  are  Dound  to  maintiun 
fences.  For  their  neglect  to  do  so,  a  land-owner  may  maintain  an  action;  he 
is  not  confined  to  the  action  for  damages  prescribed  by  the  statute.  Jones  «. 
Seligman,  16  Hun.  (N.  Y.),  230. 

As  to  cattle  running  at  large,  negligence,  etc.,  see  ''Rule  in  the  different 
states,"  below. 

As  to  the  rule  in  different  states,  seer  (Alabama) — Savannnah,  etc, 
R.  R.  Co.  V.  Shearer,  58  Ala.,  672;  Memphis,  etc.,  R  R.  Co.  v.  Bibb,  87  Ala., 
699;  South,  etc.,  R.  R.  Co.  v.  Jones,  56  Ala.,  507;  Zeigler  «.  South,  etc.,  R. 
R  Co.,  58  Ala.,  594,  (California)— Enrightv.  SanF.,  etc.,  R  R  Co.,  88Cal., 
280;  McCoy  f>,  California,  etc.,  R  R  Co.,  40  Cal.,  632.  (Connecticut)— 
Bulkley  f>,  N.  Y.,  etc.,  R  R  Co.,  27  Conn.,  479.  (Georgia) — Macon,  etc.,  R 
R  Co.  V.  Davis,  13  Ga.,  68.  (Illinois)— Ohio,  etc.,  R  R  Co.  v.  McClelland, 
25  111.,  145;  Chicago,  etc.,  R  R  Co.  «.  Cauffman,  88  III.,  4:i4;  Toledo,  etc., 
R  R  Co.  V,  Furgusson,  42  III.,  449;  Chicago,  etc.,  R.  R.  Co.  v,  Harris,  54 
111.,  528;  Rockford,  etc.,  R  R  Co. «.  Spillers,  67  III.,  167;  Rockford,  etc., 
R  R  Co.  V.  Connell,  67  III.,  216;  Toledo,  etc.,  R  R  Co.  v.  Crane,  68  III., 
355;  Tohdo,  etc.,  R  R  Co.  tJ.  Pence,  68  111.,  524;  Peoria  R  R  Co.  «.  Bur- 
ton, 80111.,  72;  Chicago,  etc.,  R.  R.  Co.  «.  Parrellv,  8  111.  App.,  60;  Indian- 
apolis, etc.,  R  R  Co.  V,  Hall,  88  III.,  868;  S.  C,  21  Am.  Ry.  R,  811.  (In- 
diana)— Madison,  etc.,  R  R.  Co.  t).  Whiteneck,  8  Ind.,  280;  Indianapolis, 
etc.,  R.  R  Co.  V,  Townshend,  10  Ind.,  88;  New  AU)any,  etc.,  R  R  Co. «. 
McNamara,  11  Ind.,  543;  New  Albany,  etc.,  R  R.  Co. «.  Maiden,  12  Ind., 
10;  New  Albany,  etc.,  R.  R  Co.  v,  Tilton,  12  Ind.,  8;  Indianapolis,  etc.,  R 
R,  Co.  «.  Kercheval,  16  Ind.,  84;  Toledo,  etc.,  R  R  Co.  «?.  Daniels,  21  Ind., 
256;  Indianapolis,  etc.,  R.  R.  Co.  v,  McClure,  26  Ind.,  870;  Michigan,  etc., 
R.  R.  Co.  V.  Fisher,  27  Ind.,  96;  Indianapolis,  etc.  R.  R.  Co.  v,  Robinson, 
85  Ind.,  880;  Jeffersonville,  etc.,  R  R  Co.  «.  Beatty,  86  Ind.,  15;  Pitta- 
burg,  etc.,  R  R  Co.  V,  Ehrhart,  86  Ind.,  119;  Toledo,  etc.,  R  R  Co.  o. 
Howell,  88  Ind.,  476;  Jeffersonville,  etc.,  R.  R  Co.  u.  Vancant,  40  Ind.,  238; 
Jeffersonville,  R.  R.  Co.  «.  Huber,  42  Ind.,  173;  Jeffersonville,  etc.,  R. 
R  Co.  V,  Adams,  48  Ind.,  403;  Pittsburg,  etc.,  R.  R.  Co.t).  Bowyer,  45  Ind., 
496;  Jeffersonville,  etc.,  R  R.  Co.  «.  Underbill,  48  Ind.,  889;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Street,  50  Ind.,  225 ;  Cincinnati,  etc.,  R.  R  Co.  v.  Ridge,  54 
Ind.,  89;  Koutz  c.  Toledo,  etc.,  R  R  Co.,  54  Ind.,  515;  Bait.,  etc.,  R  R  Co. 
9.  Thomas,  60  Ind.,  107;  Indianapolis,  etc.,  R.  R.  Co.  «.  Caudle;  60 Ind.,  112; 
Pittsburg,  etc.,  «.  Hannon,  60  Ind.,  417;  Pittsburg,  etc.,  R  R  Co.  v.  Cur- 
rant, 61  Ind.,  88;  Cincinnati,  etc.,  R  R  Co.,  «.  Bunnell,  61  Ind.,  183;  Cin- 
cinnati, etc.,  R.  R  Co. «?.  Norris,  61  IndL,  285 ;  Evansville,  etc.  R  R  Co. «. 
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&[iapp,  61  IdcI.,  803;  Jeffenonyille,  etc.,  R  R  Co.  v.  Downey,  01  Lid.,  287; 
Detroit,  etc.,  R.  R.  Ck>.  «?.  Barton,  61  Ind.,  293;   LouiBYille,  etc.,  Ry.  Co.  «. 
Spain,  61  Ind.,  460;   Toledo,  W.  etc.,  W.  Ry.  Co.  e.  Steyens,  68  Ind.,  887; 
Ix>uisville,  etc.,  Ry.  Co. «.  Cahill,  68  Ind.,  840;  Jef^enonTille,  etc.,  R.  R.  Co. 
«.  Foster,  68  Ind.,  842.     (Iowa)— See  Welsh  «.  Chicago,  etc.,  R  R  Co., 
sapra;  Wagner  e.  Bissel,  8  Iowa,  896;  Alger  v.  Mise.,  etc.,  R  R.  Co.,  10  Iowa, 
268;  Jones  «.  Galena,  etc.,  R.  R  Co.,  16  Iowa,  6;  Evans  v.  Burlington,  etc., 
R  R  Co.,  21  Iowa,  874;  Davis  f).  Burlington,  etc.,  R.  R  Co.,  26  Iowa,  549; 
Durund  ^  Chicago,  etc.,  R  R  Co.,  26  Iowa,  659;  Hinman  «.  Chicago,  etc., 
R.  R  Co.,  28  Iowa,  491;  Aylesworth«.  Chicago,  etc.,  R.  R,  Co.,  30  Iowa, 
459;   Smith  e.  Chicago,  etc.,  R  R.  Co.,  84  Iowa,  506;    Flattes  «.  Chicago, 
etc.,  R  R  Co.,  85  Iowa,  191;  Latty  v.  Burlington,  etc.,  R.  R.  Co.,  38  Iowa, 
250;  McKinley«.  Chicago,  etc.,  R  R  Co.,  47  Iowa,  76.     (Kansas) — Union, 
etc.,  R  R  Co.  e.  Rollins,  5  Kan.,  168;  Kansas,  etc.,  R.  R.  Co.  e.  Mower,  16 
Kan.,  673;  Atcheson,  eic,  R.  R.  Co.  e.  Yates,  21  Kan.,  613;  Atcheson,  etc., 
R  R  Co.  V.  Heywir,  21  Kan.,  622;    Henning  e.  Wilkinson,  21  Kan.,  747; 
Kansas,  etc.,  R.  R  Co.  v.  Wiggins,  12  Cen.  Law  Jour.,  94,  head  note.     (Ken- 
tucky)— Louisville,  etc.,  R.  R  Co.  «.  Ballard,  2  Met.  177;  Kentucky,  etc.,  R 
R  Co.,  «.  Lebus,  14  Bush.,  518.     (Louisiana)— -Knight  e.  N.  O.,  etc.,  R.  R. 
Co.,  15  La.  Ann.,  105.     (Maine) — ^Wilder  e.  Maine,  etc.,  R.  R.  Co.,  65  Me., 
832;  Gilman  f.  European,  etc.,  R.  R  Co.,  60  Me.,  235.     (Maryland)— Bait., 
etc.,  R  R  Co.  T.  L:imbom,  12  Md.,  257;  Keech«.  Bait.,  etc.,  R  R.  Co.,  17 
Md.,  83.     (Massachusetts)— Eames  v,  Salem,  etc.,  R.  R.  Co.,  98  Mass.,  561; 
Sawyer  e.  Vermont,  etc.,  R.  R,  Co.,  105  Mass.,  196;  Stearns  e.  O.  C.  R  R 
Co.,  1  Allen,  493;  McDonnell  v.  Pittsfield,  etc.,  R.  R  Co.,  115  Mass.,  564; 
Majnard  «.  Boston,  etc.,  R  R  Co.,  115  Mass.,  458;   Baxter  v,  Boston,  etc., 
R  R  Co.,  102  Mass.,  883.     (Michigan)— WilUams  «.  Mich.,  etc.,  R.  R  Co., 
2  Mich.,  259;  Bay  City,  etc.,  R  R  Co.  e.  Austin,  21  Mich.,  890.     (Minne- 
sota)— Locke  e.  First  Div.,  etc.,  R.  R  Co.,  15  Minn.,  350;  Winona,  etc.,  R. 
R  Co.  V.  Waldron,  11  Minn.,  515;  Devine  e.  St.  Peter  K.  R.  Co.,  22  Minn.,  8; 
a  C,  19  Am.  Ry.  R,  353;  Qoltz  e.  Winona,  etc.,  R  R  Co.,  22  Minn.,  55; 
S.  C,  19  Am.  Ry.  R,  859.    (Mististippi)— Yicksburg,  etc.,  R  R  Co.,  31 
Miss.,  156;  N.  Orleans,  etc.,  R  R  Co.  e.  Field,  46  Miss.,  673.     (Missouri)— 
Crorman  9.  Pacific  R  R  Co.,  26  Mo.,  441 ;  Tarwater  «.  Hannibal,  etc.,  R  R. 
Co.,  42  Mo.,  193;   Vickers  e.  Hannibal,  etc.,  R  R  Co.,  42  Mo.,  198;    Mc- 
Pheeters  e.  Hannibal,  etc.,R  R  Co.,  45  Mo.,  22;  Comings  v.  Hannibal,  etc., 
R.  R  Co.,  48  Mo.,  512;    Trice  v.  Hannibal,  etc.,  R  R  Co.,  49  Mo.,  438; 
Marshall  v.  St.  Louis,  etc.,  R.  R  Co.,  51  Mo.,  138;  Crafton  «.  Hannibal,  etc., 
R.  R  Co.,  55  Mo.,  580;    Barnett  e.  Atlantic,  etc.,  R  R  Co.,  68  Mo.,  56. 
(New  Hampshire)— Dean  e.  Sullivan  R  R  Co.,  22  N.  H.,  816;  Horn  v,  At- 
lantic, etc.,  R  R  Co.,  85  N.  H.,  169,  86  N.  H.,  440;  Smith  e.  Eastern,  etc., 
R.  R  Co.,  85  N.  H.,  856;  Chapin  v.  Sullivan  R  R  Co.,  89  N.  H.,  53.     (New 
Jersey)- Price  v.  N.  J.,  etc.,  R  R  Co.,  32  N.  J.  L.,  19.     (New  York)— Pan- 
ning o.  L.  I.  R  R  Co.,  2  N.  Y.  Sup.  Ct.,  585;  Mc Wheeler  e.  Erie  R.  R  Co., 
2  K.  Y.  Sup.  Ct.,  634;  Murray  v.  N.  Y.,  etc.,  R  R  Co.,  8  Abb.  Ct.  of  App. 
I>ec,  889;  Staats  e.  H.  R  R  Co.,  8  Keyes,  196;  Waldron  e.  Rensselaer,  etc., 
R.  R.  Co.,  16  Barb.,  815;  Tallman  e.  Syracuse,  etc.,  R.  R  Co.,  4  Eoyes,  128; 
Parker  9.  Rensselaer,  etc.,  R  R  Co.,  18  Barb.,  493;  Talmadge  e.  Rensselaer, 
R.  B-  Co.,  13  Barb.,  493;   Corwin  «.  N.  Y.,  etc.,  R  R  Co.,  13  N.  Y.,  42; 
Brooks  9.  ErieR  R  Co.,  13  Barb.,  694;  Marsh  «.  N.  Y.,  etc.,  R  R.  Co.,  14 
Barb.,  364;    Hance  e.  Cayuga,  etc.,  R  R  Co.,  26  K  Y.,  428;  Brace  e.  N. 
Y.,  etc.,  R  R  Co.,  27  N.  f.,  269;    Morrison  e.  N.  Y.,  etc.,  R.  R  Co.,  82 
Barb.,  668;  Chapinan  e.  N.  Y.,  etc.,  R  R  Co.,  83  N.  Y.,  869;  Bradley  «. 
Buffalo,  etc.,  R  R  Co.,  84  N.  Y.,  429;  Shepard  v.  Buffalo,  etc.,  R.  R.  Co., 
85  N.  Y.,  641;  McDowell  e.  N.  Y.,  etc.,  R  R  Co.,  87  Barb.,  195;  Tracy  «. 
Troy,  etc.,  R  R  Co.,  88  N.  Y.,  483;   Schermerhorn  e.  Hudson  R  R  Co., 
88  N»  Y.,  103.     (North  Carolina) — ^Aycock  v,  Wilmington,  etc.,  R.  R.  Co., 
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6  Jones,  281 ;  Pippen  «.  Wilmington,  etc.,  R.  R.  Co.,  75  N.  Car.,  54.  (Ohio)—' 
Cranston  «.  Cincinnati,  etc.,  R.  R.  Co.,  1  Handy,  193;  Cleyeland,  etc.,  R.  R. 
Co.  V.  Elliot,  4  Oliio  St.,  474;  Pittsburg,  etc.,  R  R  Co.  o.  MetliYen,  21 
Ohio  St.,  586;  Haxton  t^.  Pittsburg,  etc.,  R  R.  Co.,  26  Ohio  St.,  214;  8. 
C,  11  Am.  Ry.  R.,  257;  Cleveland,  etc.,  R.  R.  Co.  «.  McConnell,  26  Ohio 
St.,  57;  S.  C,  11  Am.  Ry.  R,  266;  Gill  v,  Atlantic,  etc.,  R.  R  Co.,  27  Ohio 
St.,  240;  8.  C,  11  Am.  Ry.  R,  61;  Sandusky,  etc.,  R  R  Co.  «.  Sloan,  27 
Ohio  St.,  841;  S.  C,  11  Am.  Ry.  R,  204;  Dayton,  etc.,  R.  R  Co.  v,  Miami, 
etc.,  82  Ohio  St.,  566.  (Pennsylvania)— R  R  Co. «.  Skinner,  19  Pa.  St.,  298; 
Reeves  v,  Delaware,  etc.,  R.  R  Co.,  80  Pa.  St.,  455;  Pennsylvania  R.  R  Co. 
«.  Riblet,  66  Pa.  St.,  164;  Murray  «.  S.  Car.,  etc.,  R  R.  Co.,  10  Rich.  L., 
227.  (Tennessee) — Home  v.  Memphis,  etc.,  R  R  Co.,  1  Coldw.,  72;  Nash- 
ville, etc.,  R  R  Co.  «.  Fugett,  3  Cold.,  402.  (Texas)— Houston,  etc.,  R  R 
Co.  e.  Meador,  50  Tex.,  77.  (Vermont) — Trow«.  Vermont,  etc.,  R.  R.  Co., 
24  Vt.,  487;  Thorpe  «.  Rutland,  eic,  R  R  Co.,  27  Vt.,  156;  Holden  v.  lb., 
80  Vt.,  297;  Beunis  t?.  Connecticut,  etc.,  R  R  Co.,  42  Vt.,  875;  Hurd  «.  Rut- 
land, etc.,  R  R  Co.,  25  Vt.,  116.  (Virginia)— Trout «.  Virginia,  etc.,  R.  R 
Co.,  28  Gratt,  619.  (Wisconsin)— Stucke  o.  Milwaukee,  etc.,  R  R  Co.,  9 
Wis.,  203;  McCall  v.  Chamberlain,  18  Wis.,  637;  Curry  t>.  C.  &.  N.  W.  R.  R 
Co.,  16  Am.  Ry.  R,  219;  Chicago,  etc.,  R  R  Co.  «.  Goss,  17  Wis.,  438; 
Bennett  v,  Chicago,  etc.,  R.  R  Co.,  19  Wis.,  145;  Galpin  «.  Chicago,  «tc., 
R  K.  Co.,  19  Wis.,  604;  Blairr.  Prairie, etc.,  RR  Co.,  20  Wis.,  254;  Brown 
t>.  C.  &  N.  W.  R  R  Co.,  21  Wis.,  870;  Fisher  t?.  Farmers.,  etc.,  Co.,  21  Wis., 
73;  Sika  «?.  R  R  Co.,  21  Wis.,  370;  Antisdel  «.  C.  &  N.  W.  R  R  Co.,  26 
Wis.,  145. 


Sekly  Perey 

Jennib  Cabmighael  et  al. 

Filed  at  Ottawa  Jxine  16,  1880. 

(95  lUinois  BeparU,  519.) 

\.  Parttbs  PLAnmFF — to  recover  for  death  occcuumed  hy  neglig&nee—^mder 
the  statute  of  Indiana,  A  married  woman,  who  was  a  resident  of  this 
state,  while  trayeling  in  the  state  of  Indiana  was  killed  upon  a  railroad, 
the  accident  causing  the  death  being  occasioned,  as  was  alleged,  by  the 
negligence  of  the  railroad  company,  A  person  was  appointed,  in  this 
state,  administrator  of  the  deceased,  such  administrator  not  being  the 
husband.  It  was  held,  that  under  the  statute  of  Indiana  in  force  in 
1859,  the  right  of  action  to  sue  for  and  recover  the  damages  against  the 
company  for  the  death  was  vested  in  the  administrator,  and  he  could  be 
held  accountable  as  such  for  money  received  or  which  ought  to  have 
been  received  by  him  in  such  a  suit. 

2.  Administrator — UabUity  for  proper  cttstody  of  fundi.  Where  a  ri^ht  of 
action  is  by  law  vested  in  an  administrator,  and  in  that  capacity  he 
brings  suit  for  the  recovery  of  money,  but  pending  the  suit  a  settlement 
is  made  in  respect  thereto,  it  is  his  duty  to  see  to  it  that  the  proceeds  of 
such  settlement  are  placed  in  the  hands  of  the  persons  who  are  lawfully 
entitled  to  them. 

8.  So,  where  an  administrator  of  a  married  woman,  whose  death  had  been 
occasioned  by  the  negligence  of  a  railroad  company,  had  brought  suit 
against  the  company  to  recover  damages  on  account  of  such  negligenoe, 
permitted  the  surviving  husband  of  the  deceased  to  receive  the  proceeds 
of  a  settlement  of  the  subject  matter  of  the  suit,  without  lawful  ri^ht 
on  the  part  of  the  husband  so  to  do,  in  a  suit  by  the  children  and  heirs 
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at  law  of  the  deceased,  to  whom  the  fund  belonged,  agaiiut  the  admin- 
istrator to  recover  the  monej  so  received  by  their  father  and  not  ac- 
counted for  by  him,  it  was  Jield  the  administrator  was  liable.  The 
money  so  obtained  constituted  a  trust  fund  for  these  children,  and  the 
administrator,  whose  duty  it  was  to  have  received  the  money  in  the  first 
instance,  was  bound  to  see  that  it  reached  the  hands  of  those  to  whom  it 
belonged,  or  their  properly  appointed  guardian. 
4  Same — and  herein^  oftM  rights  of  the  father  a$  natural  guardian  of  hii  chil- 
dren. In  such  case,  the  mere  fact  that  the  father  as.>umed  the  trust  in 
respect  to  the  money  in  behalf  of  his  children,  not  having  been  appointed 
their  guardian  in  the  mode  provided  by  law,  would  not  openitcto  relieve 
the  administrator  from  the  duty  of  seeine  that  the  fund  should  finally 
reach  the  persons  to  whom  it  belonged.  As  to  the  control  of  the  person 
of  a  minor,  the  father  is  guardian  by  nature,  but  as  to  the  estate  of  the 
minor,  the  father  has  no  power  except  under  an  appointment. 

5.  Sams — (ms  to  fnarshalling  equitiei  in  the  interest  of  the  administrator.     In  the 

case  mentioned,  the  suit  by  the  heirs  was  against  the  administrator  of 
their  mother,  and  also  against  the  administrator  of  their  father,  who  had 
in  the  meantime  also  died.  It  was  held,  although  the  administrator  of 
the  mother  was  boimd  to  see  that  the  children  should  ultimately  receive 
the  money  which  he  improperly  permitted  to  go  into  the  hands  of  their 
father,  yet  the  father  held  the  money  in  trust  for  his  children,  and  the 
estate  of  the  father  was  bound  to  respond  to  them  therefor ;  and,  as  the 
administrator  of  vhe  mother  had  received  no  pecuniary  advantage  from 
the  transaction,  he  was  entitled  to  be  subrogated  to  the  rights  of  the 
children  in  the  estate  of  their  father  to  the  extent  that  he  might  be  com- 
pelled to  pay  them. 

6.  Samz — and  herein^  of  money  held  in  trust  as  a  fref erred  daim.     To  the  end, 

then,  that  the  children  should  be  secured  in  their  rights,  and  the  ad- 
ministrator of  their  mother  be  required  to  pay  no  more  than  should  be 
necessary  for  the  security  of  those  rights,  it  was  held  the  estate  of  the 
father  should  be  charged  with  the  money  as  a  trust  fund,  and  as  such  to 
be  allowed  in  a  class  of  preferred  claims,  and  in  default  of  payment  by 
the  estate  of  the  father,  then  the  administrator  of  the  mother  be  required 
to  pay  the  same,  but  to  be  reimbursed  out  of  the  funds  of  the  estate  of 
the  father  which  ought  to  have  been  applied  in  discharge  of  this  claim. 

7.  I>KATH  FROM  NEOLIOBKCB — to  whom  tho  damages  may  he  paid — under  the 

statute  of  Indiana.  Under  the  statute  of  the  state  of  Indiana  in  force  in 
1859,  in  case  of  the  death  of  a  minor  from  the  negliorcnce  of  a  railroad 
company,  the  right  to  recover  and  to  receive  compensation  for  such  wrong 
was  placed  in  the  father  of  such  minor,  if  he  -were  living.  So,  when  the 
administrator  of  such  minor  permitted  the  father  to  receive  the  money 
arising  from  that  cause,  he  was  held  to  have  performed  his  whole  duty 
in  respect  to  the  fund. 

Appeal  from  the  Circuit  Court  of  Winnebago  County  ;  the  Hon. 
William  Brown,  Judge,  presiding. 

In  June,  1859,  Marshall  H.  Kegan  (then  a  resident  of  Illinois) 
and  his  wife,  Lucinda  M.  Regan,  and  their  daughter,  Marian 
Began,  were  traveling  in  Indiana  on  the  Michigan  Southern  & 
Northern  Indiana  Railroad,  when  the  wife  and  daughter  were  both 
Mlled  in  what  was  known  as  the  "  Mishawaukee  accident,"  as  was 
ekdmed,  by  the  wrongful  act  or  omission  of  the  railroad  company. 

Bj  a  statute  of  Indiana  in  force  at  that  time,  it  was  provided  in 
section  27  that  "  a  father    .     .     .     may  maintain  an  action  for  the 
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injury  or  death  of  a  child,  and  a  guardian  for  the  injury  or  death 
of  his  ward,"  and  in  sec.  784,  that  "  When  the  death  of  one  is 
caused  by  the  wrongful  act  or  omission,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  against  the  latter. 
.  .  .  The  damages  .  .  .  must  inure  to  the  exclusive  bene- 
fit of  the  widow  and  children,  ...  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  deceased." 

By  another  statute  it  was  provided  that  the  net  proceeds  of 
estates  of  deceased  persons,  in  case  of  residence  in  another  state, 
"  shall  be  distributed  accordinff  to  the  laws  of  that  state." 

In  October  of  that  year,  Seely  Periy,  of  Winnebago  county,  111., 
at  the  request  of  Marshall  H.  Kegan,  was  appointed  by  the  county 
court  of  that  countv  administrator  of  the  estate  of  Lucinda  M. 
Regan,  deceased,  ana  also  administrator  of  the  estate  of  Marian 
Regan,  deceased.  This  was  done  for  tlie  sole  purpose  of  insti- 
tuting actions  in  Indiana  for  the  recovery  of  damages  from  this 
railroad  company. 

During  the  spring  of  1860,  Mr.  Regan  instituted,  in  the  Circuit 
Court  of  the  Unitea  States,  in  Indiana,  actions  against  the  railroad 
company,  and  in  the  name  of  Seely  Perry,  as  administrator,  and 
with  his  consent,  for  the  injuries  in  question. 

While  these  actions  were  pendmg,  and  about  August,  1860,  a 
successful  negotiation  was  made  by  Mr.  Regan  with  the  railroad 
company  for  the  settlement  of  the  controversies  involved  in  these 
actions  and  for  the  damages,  if  any,  for  which  the  company  was 
liable  on  account  of  each  of  these  injuries,  but  the  agent  of  the 
company  demanded  as  a  condition  tnat  each  release  should  be 
executed  by  Perry  as  administrator  and  approved  by  Regan. 

As  a  result  of  that  negotiation,  a  settlement  was  agreed  upon  by 
Regan  and  the  railroad  company  and  approved  by  rerry,  and  the 
following  papers  were  executed  by  Perry  and  signed  by  Regan 
and  delivered  by  Regan  to  the  agent  of  the  railroad  company : 

"  Received  from  the  Michigan  Southern  &  Northern  Indiana 
Railroad  Company  the  sum  of  $1900,  in  full  of  all  damages  claimed 
by  me  as  administrator  of  the  estate  of  Lucinda  M.  Regan,  growing 
out  of  or  connected  with  the  death  of  said  Lucinda  or  otherwise, 
against  said  company,  and  to  recover  which  an  action  has  been 
commenced  by  me  as  such  administrator  against  said  company  in 
the  United  States  Circuit  Court  for  the  District  of  Indiana,  and 
in  consideration  of  said  sum,  I,  as  such  administrator,  do  hereby 
release  said  company  from  any  and  all  liability  for  such  damages, 
if  liability  there  may  have  been,  and  I  agree  that  said  suit  shall  be 
dismissed. 

"  Witness  my  hand  and  seal  this  —  day  of  September,  A.D. 
1860. 

Seslt  Perby,  Admr.     (Seal) 

Attest :  Oeobge  M.  Gray. 
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"For  the  consideration  above  stated,  I  hereby  concur  in  the 
above  release  and  in  the  above  mentioned  settlement,  and  a^ree 
with  said  company  that  said  release  and  Bettlement  shall  be  nnal 
and  conclusive. 

MaBSHALL  H.  KE<iAN. 

Attest :  Geoboe  M.  Gray." 

"  Received  from  the  Michi^n  Southern  &  Northern  Indiana 
Sailroad  Company  the  sum  of  il900,  in  full  of  all  damages  claimed 
by  me  as  admmistrator  of  the  estate  of  Marian  Regan,  growing  out 
of  or  connected  with  the  death  of  said  Marian  or  otherwise,  against 
said  company,  and  to  recover  which  an  action  has  been  cianmenced 
by  me  as  such  administrator  against  said  company  in  the  United 
States  Circuit  Court  for  the  District  of  Indiana,  and  in  considera- 
tion of  said  sum,  I,  as  such  administrator,  do  hereby  release  said 
company  from  any  and  all  liability  for  such  damages,  if  liability 
there  may  have  been,  and  agree  that  said  suit  shall  be  dismissed. 

"  Witness  my  hand  and  seal  this  —  day  of  September,  A.D. 
1860. 

Seely  Perry,  Admr.     (Seal.) 

Attest :  George  M.  Gray." 

"  For  the  consideration  above  stated,  I  hereby  concur  in  the 
above  settlement  and  release,  and  agree  with  Siud  company  that 
said  settlement  shall  be  iinal  and  conclusive. 

Marshall  H.  Regan. 

Attest :  George  M.  Gray." 

In  consideration  of  these  releases  and  vouchers,  $900  in  cash 
was  paid  to  Marshall  H.  Regan,  and  a  note  was  delivered  to  him 
in  addition,  payable  to  his  order,  for  the  sum  of  $100n,  signed  by 
the  railroad  company  and  pei^onal  security.  All  this  was  done 
with  the  knowledge  and  approbation  of  Perry.  The  $1000  men- 
tioned in  the  note  was  paid  at  its  maturity.  Perry  rendered  no 
account  to  the  county  court  as  administrator.  Regan  was  not 
appointed  guardian  for  his  minor  children,  and  no  account  of  this 
money  was  ever  rendered  by  him  to  the  children,  or  any  of  them. 
Perry  never  received  personally  any  of  this  money,  but  seems  to 
have  left  the  whole  matter  to  the  management  of  Regan. 

Marshall  H.  Regan  married  again,  and  afterwards,  in  February, 
1875,  died,  intestate,  leaving  a  widow,  Adelaide  Regan,  and  five 
children,  his  only  heirs  at  law — these  children  being  the  eliildren 
of  his  first  wife,  Lucinda  M.  Regan,  who  lost  her  life  in  the  rail- 
road disaster  in  June,  1859,  as  stated  above. 

This  suit  is  a  bill  filed  in  the  Circuit  Court  of  Winnebago 
County,  to  the  January  Term,  1876,  by  Jennie  Carmichael,  Emma 
Hichardson,  George  Regan,  and  by  Charles  Regan  and  William 
Began,  minors,  by  their  next  friend  (the  children  of  Marshall  H. 
and  Lucinda  M.  Began,  deceased),  against  Perry,  and  against  the 
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administrators  of  the  estate  of  Marshall  H.  Be^n,  deceased,  claim- 
ing the  sum  of  money  received  from  the  railroad  company  as  a 
trust  fund,  and  interest  thereon. 

The  bill  chai'ees  that,  at  the  death  of  their  mother,  they  were 
all  minors,  and  that  they  were  all  minors  at  the  date  of  the  settle- 
ment of  the  suits. 

The  defendants  answered  the  bill — Perry,  in  his  answer,  insist- 
ing that  he  was  not  accountable  for  any  part  of  the  fund,  and  that 
the  estate  of  Marshall  11.  Kegan  was  accountable,  and  that  on  such 
account  the  expenses  of  bringing  suits  and  obtaining  the  money 
should  be  deducted,  and  also  divers  moneys  alleged  to  have  been 
paid  out  by  Mr.  Regan,  about  the  burial  of  his  wife  and  daughter, 
and  alleged  to  have  been  paid  to,  or  laid  out  for,  the  complamants 
by  Mr.  xlegan  in  his  lifetime.  The  answer  also  interposes  the 
Statute  of  Limitations  as  a  defence. 

Perry  also  filed  a  cross-bill  setting  up  the  same  matters  and  ask- 
ing that  the  estate  of  Regan  be  held  alone  responsible,  and  that  the 
administrators  of  that  estate  be  required  to  pay  whatever  claim  the 
complainants  may  have  in  this  regard,  and  praying  "  for  such 
further  and  other  relief,"  etc. 

The  Circuit  Court  ordered  this  cross-bill  to  be  stricken  from  the 
files,  on  motion  of  complainant  in  the  original  bill. 

Replications  were  filed,  proofs  taken,  etc.,  and  on  final  hearing 
the  court  decreed  as  follows : 

"  The  above  cause  coming  on  to  be  heard  upon  complainants' 
bill,  defendants'  answers,  the  replications  thereto  and  the  testimony, 
and  the  court  having  heard  the  testimony  and  the  arguments  of 
counsel,  doth  find  that  said  Marshall  H.  Regan,  as  trustee  for  com- 
plainants did  receive  moneys  into  his  hands  belonging  to  com- 
plainants, and  one  Henry  Regan,  since  deceased  ^v^hicn  Henry 
Regan  died,  leaving  complainants  ds  his  heirs),  for  wliich  the  estate 
of  said  Marshall  H.  Regan  is  now  justly  and  equitably  liable  to 
complainants  in  their  own  right  (omitting  all  claims  for  the  share 
of  said  Henry  Regan^  for  the  sum  of  $875,  after  allowing  all  just 
and  equitable  deductions  and  set-oflEs,  which  now  justly  and  equi- 
tably belongs  to  said  complainants,  share  and  share  alike,  one-fiith 
thereof  to  each,  and  that  the  said  Marshall  H.  Regan,  also  in  his 
lifetime,  with  the  knowledge,  permission,  and  consent  of  said  de- 
fendant Seely  Perry,  received  into  his  hands  other  moneys  belong- 
ing to  said  Seely  Perry  as  administrator,  as  charged  in  complain- 
ants' bill,  and  which  said  Seely  Perry  receipted  for  and  permitted 
said  Regan  to  take  and  keep  when  it  then  and  there  was  the  duty 
of  said  Seely  Perry  to  have  taken  and  accounted  for  the  same  aa 
administrator  as  aforesaid,  which  equitably  belonged  to  the  com- 
plainants and  said  Henry  Regan,  and  whicn  it  was  the  duty  of  said 
Ferry  to  have  taken  himself  and  paid  over  to  these  complainants 
and  said  Henry  Regan,  and  for  which  said  Perry  in  his  own  right 
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and  the  estate  of  said  Marshall  H.  I^^^  &re  jointly  and  eauitably 
liable  to  complainants  in  the  sum  of  ^1166.66,  omitting  all  claims 
for  the  share  of  said  Henry  Regan,  which  moneys  belong  to  com- 
plainants, share  and  share  alike.  And  it  further  appearing  to  the 
court  that,  by  agreement  of  parties,  the  shares  of  saiu  Henry  Regan 
in  both  of  said  funds  have  been  excluded  from  the  case,  and  all 
claims  for  the  recovery  of  the  same  have  been  abandoned,  and  it 
appearing  to  the  court  that  the  other  averments  of  complainants' 
bill  are  true :  It  is  therefore  ordered,  adjudged,  and  decreed  that 
the  said  defendants,  John  Lake  and  Adelaide  Regan  as  administra- 
tors of  the  estate  of  Marshall  H.  Regan,  pay  to  the  complainants, 
share  and  share  alike,  one-tifth  to  each,  or  to  complainants'  solici- 
tors, for  the  said  complainants,  the  said  sum  of  $875,  in  due 
course  of  administration. 

'^  And  that  the  said  Seely  Ferry,  and  the  said  John  Lake  and 
Adelaide  Regan,  as  administrators  of  Marshall  H.  Regan,  as  afore- 
said, jointly  pay  the  complainants  the  said  sum  of  $1166.66,  and 
that  the  same  stand  as  a  joint  judgment  in  favor  of  complainants 
against  said  Seely  Perry,  in  his  own  right,  and  said  John  Lake  and 
Adelaide  Regan,  as  administrators  of  Marshall  H.  Regan,  as  afore- 
said, and  that  camplainants  may  have  therefor  execution  against 
the  lands,  tenements,  goods,  and  chattels  of  said  Seely  Perry,  and 
that  the  said  John  Lake  and  Adelaide  Regan  pay  the  same  m  due 
course  of  administration,  complainants,  nowever,  only  enforcing 
payment  therefor  once,  and  that  the  same  be  paid  to  complainants, 
or  their  solicitors  for  them,  and  that  the  said  sum  of  $875  stand  as 
a  judgment  at  law  against  said  estate  of  Marshall  H.  Regan,  or 
against  said  administrators  of  said  estate,  and  that  complainants 
live  all  the  process  of  court  and  all  the  remedies  for  the  enforce- 
ment of  the  payment  of  said  sum  of  $875  by  said  administrators  of 
the  estate  of  Marshall  H.  Regan,  and  for  the  enforcement  of  the 
payment  of  said  sum  of  $1166.66  from  said  Seely  Perry,  in  his  own 
right,  and  from  said  John  Lake  and  Adelaide  Regan,  as  adminis- 
trators of  the  estate  of  Marshall  H.  Regan,  deceased,  that  they 
would  have  or  be  entitled  to  in  case  of  juagments  at  law  in  similar 
cases,  and  that  the  said  Seely  Perry  pay  one-thid  of  the  costs  of 
this  case,  and  that  execution  and  lee  bill  issue  therefor,  and  that 
the  said  John  Lake  and  Adelaide  Regan,  as  administrators  of  the 
estate  of  Marshall  H.  Regan,  pay  two-thirds  of  the  costs  of 
this  case,  in  due  course  of  administration,  but  no  execution  or  fee 
bill  shall  issue  until  after  sixty  days  from  this  date ;  and  it  is 
further  ordered  that  defendant  Perry  have  the  right  to  file  a  cross- 
bill against  the  defendants,  administrators  of  the  estate  of  Marshall 
H.  Regan,  for  relief  against  said  administrators,  and  to  litigate  the 
same,  said  cross-bill  to  oe  filed  within  twenty  days." 

The  defendant  Perry  appealed. 
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Mr.  C.  M.  Brazee,  for  the  appellant : 

Seely  Perry,  as  administrator  of  the  estate  of  these  deceased  per- 
Bons,  hid  no  right  to  sue  for  the  recoveiy  of  any  damages  agaW 
the  railroad  company  in  the  State  of  Indiana.  Rev.  Stat.  1852, 
p.  426,  chap.  88,  sec*  3. 

It  is  plain,  from  the  Indiana  statute  above  cited,  that  in  all  cases 
of  death  by  the  carelessness  of  railroad  companies,  the  remedy  was 
to  be  sought  by  the  father,  mother,  or  the  minor  child  or  children 
of  the  deceased. 

It  is  inequitable  to  charge  Seely  Perry,  in  this  suit,  with  the 
moneys  recovered  and  received  by  m.  H.  Ke^an  from  the  railroad 
company,  for  damages  on  account  of  the  deatii  of  his  wife,  because 
he  never  received  it,  but  it  was  paid  to  Regan  on  a  compromise. 

If  this  money  so  received  by  Regan  was,  in  fact,  the  money  of 
appellees,  then  it  was  received  by  their  father,  Marshall  H.  Regan, 
as  the  executor  de  son  tort  of  the  estate  of  Lucinda  M.  Regan, 
deceased,  or  as  the  guardian  of  these  minors,  of  whom  he  was  the 
natural  guardian.  If  a  person  improperly  intermeddles  with  the 
estate  of  a  deceased  person,  he  is  deemed  an  e^^ecutor  de  son  tort. 
Hawkins  v.  Johnson,  4  Blackf .,  21 ;  Williams  on  Executors,  136 ; 
Riley  v.  Goughley,  22  III.,  99. 

If  a  person  wrongfully  interferes  with  the  assets  of  a  deceased 
person,  he  may  become  an  administrator  or  an  executor  de  son  tort 
So,  a  person  may  become  a  trustee  de  son  tort,  and  he  may  be 
called  to  account.     Perry  on  Trustees,  224  to  248. 

Blackstone  says  that,  if  an  estate  be  left  to  an  infant,  the  father 
is,  by  common  law,  the  guardian,  and  must  account  to  his  child. 
Schouler  on  Domestic  Relations,  392. 

But  this  is  because  the  law  holds  him,  and  all  others,  responsible 
as  quasi  guardian.  Schouler  on  Domestic  Relations,  392 ;  Perry 
on  Trustees,  224. 

A  quasi  guardianship  often  arises  at  law,  when  there  has  been  no 
regular  appointment,  and  the  general  principle  thus  recognized  is, 
that  any  person  who  takes  possession  of  an  infant's  property  takea 
it  in  trust  for  the  infant.  The  father,  may  thus  become  a  quasi 
^ardian.  Chancery  has  full  jurisdiction  of  all  persons  standing  in 
loco  parentis.  Schouler  on  Domestic  Relations,  443  ;  Van  Epps  v. 
Van  Denser,  4  Paige,  71 ;  Pennington  v.  Fowler,  3  Hals.  Ck,  345 ; 
Davis  V.  Harkness  et  al.,  1  Gilm.,  173. 

A  court  of  equity  will  follow  a  trust  fund  into  any  hands  or 
place  where  it  can  be  found.  This  is  a  familiar  rule,  and  unvary- 
ing :  "  Whoever  comes  into  possession  of  trust  money  or  property, 
with  notice  of  the  trust,  is  bound,  with  respect  to  that  property,  to 
the  execution  of  the  trust."  School  Trustees  v,  Kirwin,  25  111.,  73  ; 
Norton  v.  Hixon,  25  id.,  439. 

There  is  no  iniustice  done  to  the  complainants  by  compelling 
them  to  look  to  tne  estate  of  M.  H.  Regan  for  the  satisfaction  of 
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their  claimBy  and  there  is  no  injnstioe  done  to  the  estate  by  oompell- 
ing  it  to  pay  so  much  of  the  claims  as  shall  be  fairly  established 
against  it.  For,  in  point  of  equity,  the  complainants  below  should 
look  to  the  estate  first,  even  if  they  may  have  ultimately  a  remedy 
against  the  appellant.     1  Story  £q.  Juris.,  sees.  633,  634,  etc. 

The  principle  of  debtor,  creditor,  sureties,  and  the  like,  as  admin- 
istered in  courts  of  equity,  forbids  this  proceeding  against  Mr. 
Ferry,  and  compels  the  complainants  below  at  least  to  exhaust  the 
fond  that  should  properly  be  charged,  to  wit,  the  estate.  1  Story, 
flee.  499,  etc. 

The  whole  equitable  doctrine  of  the  ^'  marshalling  of  securities" 
forbids  these  parties  to  pursue  the  appellant  until  they  have  fully 
exhausted  their  remedy  against  the  estate.  1  Story,  sees.  639,  644 ; 
id  sees.  559,  560,  561,  563,  etc ;  Dorr  v.  Shaw,  4  Johns.  Ch.,  17. 

Messrs.  Crawford  &  Marshall,  for  the  appellees : 

Under  the  Indiana  statute,  the  damages  recovered  of  a  railroad 
company  for  causing  the  death  of  a  person  through  negligence 
must  inure  to  the  exclusive  benefit  of  the  widow  and  children,  if 
any,  and  next  of  kin,  to  be  distributed,  etc.  Pittsburg,  Fort 
Wayne  &  Chicago  Railway  Company  v,  Vinings,  Admr.,  27  Ind., 
518. 

The  Supreme  Court  of  Indiana  has  sustained  numerous  judg- 
ments against  railroad  companies  recovered  by  administrators,  botn 
resident  and  foreign,  under  the  statute  giving  a  recovery  for  death 
caused  by  carelessness,  etc.  JeflFersonville,  Madison  &  Indianap- 
olis Bailroad  Company  v.  Hendricks,  Admr.,  41  Ind.,  48  ;  Indian- 
apolis, etc.,  Kailroad  Company  v.  Kelly's  Admr.,  23  id.,  133 ; 
Indianapolis,  etc.,  Railroad  Company  v.  Carr's  Admr.,  35  id.,  511. 

The  release  in  evidence  acknowledges  the  receipt  of  $1,900 
by  Perry  as  administrator  of  the  estate  of  Lucinda  M.  Regan, 
deceased.  Having  accepted  the  administration  for  the  purpose  of 
suing  the  railroad  company,  and  thereby  acquiring  the  right  to 
sue,  it  became  his  duty  to  fulfil  the  trust  and  to  use  due  diligence 
to  collect  the  money,  and  it  is  not  denied  that  he  could  have 
received  the  money. 

There  can  be  no  executor  de  son  tort  when  there  is  a  rightful 
administrator,  nor  when  creditors  can  be  appointed  administrators, 
and  the  law  provides  for  an  equal  payment  of  debts.  Bacon  v. 
Parker,  12  Conn.,  216 ;  Dixon  v.  Correll,  5  Ohio,  533. 

A  distributee  can  never  sue  any  one  as  executor  de  son  tort. 
This  right  is  only  extended  to  a  creditor  when  there  is  no  admin- 
istrator. 4  Bacon's  Abridg.,  32 ;  Vance  v.  Vance,  5  Mon.,  521 ; 
Goodie  v.  Goodie,  2  Murphy,  335. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 
Appellant,  by  his  counsel,  insists  that,  under  the  statutes  of  In- 
diana, no  right  of  action  was  vested  in  him,  as  administrator,  to 
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receive  anj  part  of  the  fund  in  question.  As  to  that  part  of  the 
fund  paid  on  account  of  the  death  of  Lucinda  M.  B^an,  we  think 
the  right  of  action,  by  the  Indiana  statute,  was  placed  in  appel- 
lant, and  it  is  only  as  to  this  part  of  the  fund  he  is  charged  by  the 
decree.     On  this  ground  he  has  no  just  cause  to  complain. 

Appellant  also  contends  that,  inasmuch  as  he  did  not,  in  fact, 
himself  eceive  any  part  of  this  fund,  and  had  no  active  agency  in 
the  bringing  of  the  suit,  or  otherwise  in  the  procurement  oi  the 
fimd,  he  cannot  properly  be  charged  with  any  part  of  the  money 
received  by  Marshall  H.  Kegan.  We  think  omerwise.  The  right 
of  action  for  its  recoveir  was  in  him ;  the  suit  was  begun  and  con- 
ducted in  his  name,  ana  with  his  knowledge  and  consent,  and  the 
settlement  was  accomplished  with  his  knowledge  and  approbation, 
and  he  destroyed  the  right  of  action  by  his  own  release,  executed 
under  his  hand  and  seal,  and  the  money,  by  his  acquiescence,  was 
placed  in  the  hands  of  Marshall  H.  Regan.  It  was  the  complain- 
ant's money — ^a  trust  fund — ^and  they  were  minors.  The  acts  of 
Eegan,  in  this  regard,  must  be  considered  the  acts  of  Perry,  as  be- 
tween complainants  and  himself ;  and  Perry  thereby  became  bound 
to  see  to  it  that  this  portion  of  the  fund  should  be  placed  in  their 
hands,  or  in  the  hands  of  their  lawful  guardian.  Kegan  evidently 
assumed  to  act  as  their  guardian.  Not liavine  lawful  authority  to 
act  as  such,  the  receipt  of  the  fund  by  him  did  not  discharge  Perry 
from  his  responsibility.  In  equity  he  stood  as  security  to  these 
children,  that  the  trust  thus  assumed  by  Kegan  would  be  faithfully 
fulfilled.  The  money  in  Kegan's  hands  was  a  trust  fund,  and  as  to 
the  children  of  his  deceased  wife,  he  became,  by  the  receipt  of  the 
money,  a  trustee.  The  mere  fact  that  Kegan  assumed  the  trust 
(not  being  lawfully  authorized  to  do  so)  did  not  relieve  Perry  from 
his  responsibility. 

It  is  insisted  Kegan  was  the  natural  guardian  of  his  infant  chil- 
dren, and  as  such  had  lawful  right  to  the  custody  of  their  money. 
As  to  the  control  of  the  person  of  a  minor,  the  father  is  guardian 
by  nature.  As  to  the  estate  of  the  minor,  the  father  has  no  power, 
without  an  appointment,  and  in  this  way  security  is  proviaed  for 
the  faithful  performance  of  that  trust,  terry,  in  permitting  this 
fund  to  go  into  the  hands  of  Kegan,  without  his  being  appointed 
guardian  in  the  proper  way,  could  not  relieve  himself  from  ulti- 
mate responsibility. 

This,  however,  was  a  trust  fund  in  the  hands  of  Kegan ;  he 
actually  took  the  money,  and  Perry  did  not  derive  any  pecuniary 
benefit  therefrom.  Justice  and  equity  demand  that  (while  the 
rights  of  the  children  of  Lucinda  M.  Kegan  should  be  protected) 
care  be  taken  to  do  no  injustice  between  Perry  and  the  legal  repre- 
sentatives of  Marshall  H.  Kegan,  deceased,  so  far  as  the  same  can 
be  done  without  impairing  the  rights  of  the  children.     The  fact 
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that  her  heirs  are  aleo  his  heirs,  interested  in  the  protection  of  his 
estate,  enhances  the  necessity  of  this  care. 

In  BO  far  as  concerns  that  part  of  the  fnnd  paid  on  account  of 
the  death  of  Mrs.  Re^an,  we  think  the  estate  of  Marshall  11.  liejmn 
should  be  charged  therewith,  as  trust  funds  in  his  hands  at  the 
time  of  his  death,  and  the  payment  tliereof  to  complainants,  by  his 
I^al  representatives,  out  ox  tne  assets  of  the  estate  in  the  class  of 
preferred  claims,  should  have  been  first  ordered  by  the  decree,  and 
in  default  of  such  payment  Perry  ought  to  have  been  required  by 
the  decree  to  pay  tne  same ;  and  the  decree  should  have,  in  such 
case,  provided  for  the  reimbursement  of  Perry,  for  such  payment, 
out  01  the  funds  of  the  estate  which  ought  to  have  been  applied  to 
the  discharge  of  this  claim.  In  other  words,  the  decree  ou^ht  to 
have  declared  the  right  of  Perry  to  be  subrogated  to  the  riglits  of 
the  complainants,  in  case  of  the  payment  to  them  by  him  of  this 
claim ;  and  the  decree  ought  to  have  provided  for  the  enforcement 
of  such  right.  Perry  had  a  right  to  claim,  in  this  suit,  tliis  partial 
protection  by  a  marshalling  oi  the  equities.  This  was  nut  done, 
and  for  this  reason  the  decree,  as  against  appellant,  must  be  re- 
versed, and  the  cause  remanded  with  directions  to  the  Circuit 
Court  to  enter  a  decree  in  conformity  to  these  views. 

The  order  striking  from  the  files  the  cross-bill  is  also  set  aside, 
and  Perry  should  have  leave  (although  not  essential)  to  amend  the 
same  so  as  to  state  the  relief  sought  more  specifically. 

Appellees  insist,  under  cross-errors  assigned,  that  Perry  ought  to 
be  charged,  also,  with  that  part  of  the  fund  paid  on  account  of  the 
death  of  Marian  Regan.  It  is  insisted  it  matters  not  whetlier 
Perry  had  or  had  not  a  right  of  action  vested  in  him  for  tlie  re(»ov- 
ery  of  that  fund ;  that  having  chosen  to  intervene  in  a  fiduciary 
capacity,  and  by  that  mode  of  proceeding  having  obtained  the  fund 
for  the  use  of  the  children  of  M.  H.  Regan,  it  does  not  lie  in  his 
mouth  to  divest  himself  of  the  responsibility  incident  to  such  atti- 
tude, by  saying  he  had  no  lawful  right  to  sue  for  or  receipt  for 
the  money.  Assuming  this  to  be  sound,  we  think  his  duty  in  that 
regard  was  fully  performed.  It  seems  plain,  under  the  Indiana 
statute,  that  in  case  of  the  death  of  a  minor,  by  the  wrong  of  a 
railroad  company,  the  right  to  recover  and  to  receive  comiiensation 
for  such  wrong  is  placea  in  the  father  of  such  minor,  if  the  fatlier 
be  in  esse.  Perry,  then,  if  chargeable  for  this  part  of  the  fund, 
was  responsible  that  it  should  reach  the  hands  of  tliese  complain- 
anta,  or  the  hands  of  some  one  authorized  by  law  to  receive  the 
same  for  them.  The  fund  was  created  by  the  statute  of  Indiana. 
The  same  power  which  created  the  fund  directed  its  payment  to 
the  father,  to  inure  to  the  next  of  kin,  under  the  law  of  descents 
in  Illinois.  The  moment  that  part  of  the  fund  reached  the  hand 
of  the  father,  the  supposed  liability  of  Perry  ended,  for  Regan 
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was,  by  the  Indiana  statute,  the  true  and  lawful  custodian  of  that 
fund. 

Other  exceptions  are  taken  to  other  parts  of  these  proceedings, 
but  these  are  all  we  deem  it  necessary  to  notice. 

Decree  reversed. 

Mr.  Justice  Craig  dissenting. 

See  Mackay  r.  Central  R.  R.  Co.,  14  Blatchford  C.  C,  65.  As  to  Alabama, 
see  South  &  North  Alabama  R.  R.  Co.  «.  Sullivan,  69  Ala.,  272.  Ab  to 
Texas,  see  Houston,  etc.,  R.  R.  Co.  «.  Moore,  49  Tex.,  81. 


The  Lake   Shore  &  Michigan   Southern  R/olwat  Company, 

Eespondent, 

V. 

Patrick  Roach  et  al.,  Appellants. 

(80  Mu>  York  BeporU,  889.) 

The  provision  of  the  charter  of  the  city  of  Buffalo  of  1870  (§  22,  chap.  619. 
Laws  of  1870),  declaring  that  goods  and  chattels  upon  lands  for  which 
taxes  are  assessed  shall  be  deemed  to  belong  to  the  person  to  whom  the 
lands  are  assessed,  does  not  apply  to  property  belonging  to  another  per- 
son in  no  way  liable  for  the  tax  which  is  transiently  upon  lands  assessed, 
but  in  the  possession  of  the  owner  for  his  own  purposes ;  and  the  collector 
cannot  lawfully,  by  virtue  of  his  warrant,  take  such  property,  for  the 
purpose  of  satisfying  the  tax. 

Where  such  property  is  so  taken,  an  action  by  the  owner  to  recover  the  pos- 
session thereof,  may  be  maintained  against  the  collector. 

The  property  in  such  case  cannot  properly  be  said  to  be  taken  for  a  tax  within 
the  meaning  of  the  provision  or  the  Code  of  Procedure  (5  207),  requir- 
ing an  affidavit  for  the  claim  and  delivery  of  property  to  show  that  the 
Property  has  not  been  taken  for  a  tax,  or  of  the  provision  of  the  Revised 
tatutes  (2  R.  S.,  522,  §  4),  which  provides  that  '*no  replevin  shall  lie 
for  any  property  taken  by  virtue  of  any  warrant  for  the  collection  of  any 
tax,"  etc. 

It  seems,  that  where  property  belonging  to  A.,  upon  lands  assessed  to  B.,  has 
been  properly  levied  upon  by  the  collector,  under  said  provision  of  the 
charter,  it  cannot  be  shown  against  him  that  B.  did  not  own  or  occupy 
the  lands;  there  being  nothing  npon  the  face  of  the  papers  to  notify  the 
collector  of  the  alleged  illegality,  it  is  his  duty  to  execute  his  warrant, 
and  he  will  be  protected  in  doing  so. 

(Submitted  February  24,  1880;  decided  March  9,  1880. 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Conrt, 
in  the  fourth  judicial  department,  affirming  an  order  of  Special 
Term,  denying  defendants'  motion  to  set  aside  proceedings  on  the 
part  of  plaintiff  for  the  claim  and  delivery  of  an  engine  and  cars, 
to  recover  the  possession  of  which  this  action  was  brought. 

The  facts  are  sufficiently  stated  in  the  opinion. 

P.  A.  Matteson,  for  appellants :  When  property  has  been  taken 
in  violation  of  the  provisions  of  law,  it  is  proper  practice  to  make 
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•motion  to  set  aside  the  prooeedings.    (O'Reilly  v.  Good, 42  Barb., 
521;  Niagara  Elevating  Co.  v.  Mc^famara,  1  Sheldon,  361.)    The 
^^Btnnt  is  a  protection  to  the  collector,  and  this  action  cannot  be 
sastiiDed.     (Nis^sLn  Elevating  Co.  v.  McNamara,  50  N.  Y.,  653; 
The  People  ij.  Albany  C.  P.,  7  Wend.,  485  ;  Slocuin  r.  Mayberrv, 
2  Wheat.,  1 ;  Taylor  v.  Caryl,  20  How.  [U.  S.],  583  ;  Deming  v. 
Janes,   72   111.,    78 ;   Freeman  v.  Howe,  24  How.    [U.  S.],  450 ; 
Cooley  on  Taxation,  302 ;  The  Troy  &  L.  R.  R.  C^o.  v.  Kane,  72 
N.  Y.,  614:;  Chegaray  i7.  Jenkins,  5  id.,  376;  Abl>ott  v.  Yof^t,  2 
Denio,  86).      Althouen  a  warrant  may  have  isened  erroneously  or 
irregularly,  if  on  its  lace  it  gives  authority  to  the  oflScer  to  collect 
the  fine,   etc.,  replevin  cannot  be  sustained.     (O'Reilly  v.  Good, 
42  Barb.,   521 ;  I^eople  ex  rel.  Enos  v.  Albany,  7  W  end.,  485 ; 
Hudler  v.  Oolden,  36  N.  Y.,  446 ;  Clearwater  v.  Bull,  63  id.,  627.) 
The  ToU  and  warrant  is  the  process.     (Bradley  v.  Ward,  58  N.Y., 
401 ;  see  Burrroughs  on  Tax,  256,  261,  262 ;  Nolan  v.  Busby,  28 
Ind.,  154.)     An  iniferior  public  officer,  acting  within  the  scope  of 
his  warrant   when  apparently   regular,  is  protected,   unless  the 
authority   issuing    it  is   without    jurisdiction.      (Cunningham   v. 
Mitchel,  67  Penn.,  78;  Moore  v,  Alleghany  City,  18  id.,  55;  St. 
Louis  Building  Assn.  v.  Lighter,  47  Mo.,  393 ;  Pacific  R.  R.  Co.  v. 
Dulle,  48  id.,  282 ;  Sheldon  v.  Van  Buskirk,  2  N.  Y.,  473 ;  Cooley 
on  Taxation,  302 ;  The  State  v.  Allen,  2  McCord,  55,  60 ;  Stock- 
well  t7.  Vietch,  38  Barb.)     The  appropriate  and  only  remedy,  so 
far  as  defendants  are  concerned,  is  by  an  action  to  restrain  tnem 
from   selling  or  interfering   with   this   property.      (Demings  v. 
Janes,  72  III,  78.) 

A.  P.  Laning,  for  respondent:  Replevin,  or  proceedings  of 
claim  and  delivery,  is  the  proper  and  only  remedy  which  the  plain- 
tiff has  in  this  action.  (Stockwell  v.  Vietch,  15  Abb.,  412 ;  Thomp- 
son V.  Button,  14  J.  R.,  84  ;  Judd  v.  Fox,  9  Cow.,  259.)  The  col- 
lector acQuired  no  jurisdiction,  his  warrant  being  irregular  in  that 
it  showed  the  tax  was  assessed  to  neither  the  owners  nor  occujiants. 
(1  R.  S.,  389,  §§  1, 2  ;  Whitney  v.  Thomas,  23  N.  Y.,  281 ;  M  vcratt 
V,  Washburn,  15  id.,  316;  Johnson  r.  Learn,  30  Barb.,  616;  Pratt 
V.  Stewart,  8  id.,  493;  Van  Rensselaer  i\  Cotterell,  7  id.,  127; 
Dubois  V.  Webster,  7  Hun.,  371.)  Plaintiff  had  acquired  a  prop- 
erty in  the  premises  occupied  by  the  railway  track,  that  could  not 
be  taken  for  a  tax  assessed  against  the  person  over  whose  land  the 
railway  passes,  or  assessed  against  the  lands  adjoining,  or  over 
which  such  a  right  of  way  has  been  acquired.  (Troy  K.  K.  Co.  v. 
Potter,  42  Vt.,  265 ;  Rogers  v.  Bradshaw,  20  J.  R.,  735  ;  The  State 
V.  Maine,  27  Conn.,  641 ;  Mt.  Washington  Road,  35  N.  H.,  134.) 

Eabl,  J. — The  plaintiff  commenced  an  action  to  recover  of  the 
defendants  the  possession  of  a  railroad  engine  and  several  railroad 
cars,  and  upon  an  affidavit  and  notice  directed  to  him,  the  sheriff 
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of  Erie  county  took  the  property  from  the  possession  of  the  de- 
fendants, and  while  it  was  in  nis  possession  tney  made  a  motion  at 
a  Special  Term  of  the  Supreme  Court  to  set  aside  the  proceedings 
pertaining  to  taking  the  property,  which  motion  was  denied.  They 
then  appealed  to  uie  General  Term  of  the  Supreme  Court,  and 
from  tlie  order  of  affirmance  to  this  court. 

The  defendant  Boach  was  a  tax  collector  of  the  city  of  Buffalo, 
and  by  virtue  of  a  tax  warrant  issued  to  him,  he  was  commanded 
to  collect  a  certain  tax  imposed  upon  certain  land  in  the  city  of 
Buffalo,  which  was  assessed  to  Palmer  &  Co.,  and  not  being  able 
to  find  any  property  of  Palmer  &  Co.  out  of  wiiich  to  make  the 
tax,  or  to  procure  payment  of  the  tax  otherwise,  and  finding  this 
personal  property  upon  the  land  taxed,  he,  with  the  aid  of  the 
other  defendant,  seized  this  property,  by  virtue  of  his  warrant,  for 
the  purpose  of  satisfying  the  tax.  The  property,  which  consisted 
of  an  engine  and  freight  cars,  was  at  the  time  in  the  possession  of 
the  plaintiff,  having  been  temporarily  run  upon  the  land,  on  a  track 
used  by  plaintiff  communicating  with  the  Union  Iron  Works,  for 
the  purpose  of  procuring  freight.  Under  such  circumstances  the 
collector  claims  that  the  plaintiff  Jiad  no  right  in  this  action  to 
direct  the  sheriff  to  take  the  property  from  him. 

The  plaintiff  claims  that  Palmer  &  Co.  did  not  own  or  occupy 
the  land,  and  that  the  assessment  and  tax  were,  therefore,  illegal 
and  void.  But  it  did  not  appear  upon  the  assessment-roll,  or  in 
the  warrant,  that  they  did  not  own  or  occupy  the  land.  The  assess- 
ment, upon  the  warrant,  and  papers  delivered  to  the  collector,  was 
valid.  There  was  nothing  upon  the  face  of  the  papere  to  notify 
the  collector  of  the  alleged  illegality,  and  hence  it  was  his  duty  to 
execute  the  warrant,  and  it  is  well  settled  that  he  would  be  pro- 
tected in  doings  so.  (The  Niagara  Elevating  Company  v,  McNar 
mara,  60  N.  Y .,  653 ;  The  Troy  &  Lansingburg  R  R.  Co.  v. 
Kane,  72  id.,  614 ;  Cliegaray  v.  Jenkins,  5  id.,  376).  And  the  prop- 
erty which  he  could  take  by  virtue  of  such  a  warrant  could  not  be 
taken  from  him  in  such  an  action  as  this.  Section  207  of  the 
Code  of  Procedure,  which  is  still  in  force,  provides  that  plaintiff's 
affidavit  must  show  that  the  property  has  not  been  taken  for  "  a 
tax,  assessment,  or  a  fine,"  and  the  Revised  Statutes  (2  R.  S.,  522, 
§  4)  provide  that  '*no  replevin  shall  lie  for  any  property  taken  by 
virtue  of  any  warrant  for  the  collection  of  any  tax,  assessment, 
or  fine,"  and  such  is  still  the  law.  (Hudler  v.  Golden,  36  N.  T., 
446.) 

But  the  plaintiff  claims  that  the  collector  had  no  right  to  seize  its 
property  for  the  payment  of  this  tax ;  and  that  realfy  presents  the 
only  question  for  consideration  here.  If  the  collector  had  no  right 
to  seize  this  property  under  his  warrant,  the  plaintiff  can  maintain 
this  action.  If  a  tax  collector  illegally  seizes  the  property  of  A. 
to  satisfy  the  tax  of  B.,  A.  can  maintam  an  action  of  replevin  for 
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its  recovery.  (Stockwell  v.  Vietch,  15  Abb.  Pr.,  412 ;  Thompeon 
9.  Button,  14  J.  R,  84 ;  Judd  v.  Fox,  9  Cow.,  259).  As  the  war- 
rant in  Buch  case  does  not  authorize  or  justify  the  seizure  of  the 
property,  it  cannot  properly  be  said  to  be  taken  by  virtue  thereof. 
This  tax  was  imposed  and  warrant  issued  under  the  revised 
charter  of  the  city  of  Buffalo,  the  act  chapter  519  of  the  Laws  of 
1870.  Section  tliirteen  of  title  five  of  that  act  provides  that  the 
comptrolller  shall  issue  the  warrant  commanding  the  collector  to 
collect  from  the  several  persons,  etc.,  the  taxes  set  opposite  their 
respective  names  ;  and  section  nineteen  provides  that  tlie  collector 
shall  demand  the  taxes,  and  that  he  shall  make  the  amount  thereof 
out  of  the  goods  and  chattels  of  the  persons,  etc.,  opposite  to  whose 
names  such  taxes  are  set  down  ;  and  then  section  twenty-two  pro- 
vides as  follows:  ^' Goods  and  chattels  in  the  possession  of  the 
E^rson  opposite  to  whose  name  the  taxes  are  set  aown  or  upon  the 
nds  for  which  such  taxes  are  assessed,  shall  be  deemed  to  belong 
to  such  person ;  and  no  claim  of  property  made  thereto  by  any 
other  person  shall  be  available  to  prevent  a  sale."  The  object  of 
this  provision  of  law  is  to  facilitate  the  collection  of  taxes,  and  to 

trevent  fraud  and  collusion,  by  which  their  collection  can  be  de- 
yed  or  defeated  and  the  government  thus  embarrassed.  Its  main 
purpose  is,  not  to  authorize  the  property  of  one  to  be  taken  to  pay 
the  tax  of  another,  but  to  prevent  aisputes  as  to  the  ownership  of 
property  which  the  collector  might  seize.  This  is  to  be  accom- 
plisned  by  the  rule  of  evidence  enacted  that  property  found  in  the 
possession  of  the  tax  debtor,  or  upon  his  lana  when  the  tax  is 
thereon,  must  be  deemed  to  belonir  to  him.  It  is  manifest  that 
this  lan^age  cannot  be  taken  literally.  If  one  should  drive  upon 
the  land  taxed  with  a  horse  and  wagon,  simply  to  make  a  call  as  a 
visitor,  or  as  a  physician,  or  as  an  oflScer  in  the  discharge  of  his  official 
duty,  could  the  propertv  be  taken  out  of  his  possession  to  satisfy 
the  tax  ?  If  a  thiel  had  stolen  the  property,  and  taken  it  temjx>- 
rarily  upon  the  land,  could  it  be  taken  from  his  posset^sion  and  sold 
for  tne  tax  ?  If  one  is  passing  over  the  land  of  another  on  his  own 
business,  can  he  be  stripped  of  all  the  property  in  his  possession 
for  a  tax  upon  the  land  ?  It  cannot  be  doubted  tliat  the  law-makers 
did  not  intend  that  this  law  should  be  applied  in  such  oases  ;  and 
yet  they  are  within  the  letter  of  the  law.  The  law-makei-s  cannot 
always  foresee  all  the  possible  applications  of  the  e^enenil  language 
they  use ;  and  it  frequently  becomes  the  duty  of  the  courts  in  con- 
Btruing  statutes  to  limit  their  operation,  so  that  they  shall  not  pro- 
duce absurd,  unjust,  or  inconvenient  results  not  contemplated  or 
intended.  A  case  may  be  within  the  letter  of  the  law,  and  yet  not 
within  the  intent  of  the  law-makers ;  and  in  such  a  case  a  limita- 
tion or  exception  must  be  implied. 

Without  attempting  to  denne  the  precise  reach  of  this  law,  I  am 
of  opinion  it  was  not  intended  to  apply  to  the  case  of  property 
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transiently  upon  the  land  taxed  and  in  the  possession  of  the  owner 
for  his  own  purposes ;  and  that  the  collector,  in  such  case,  cannot 
by  virtue  of  his  warrant  lawfully  take  the  property  from  the 
owner's  possession  for  the  purpose  of  satisfying  a  tax  for  which  he 
is  in  no  way  liable. 

The  order  should  be  aflBlrmed,  with  costs. 

All  concur,  except  Kapallo  and  Ain)B£ws,  JJ.,  not  sitting. 

Order  affirmed. 


The  Illinois  Central  Bailboad  Company 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  June  20,  1880. 

(95  lUinais  BfiporU,  818.) 

1.  Constitutional.  i4AW—pou>er  to  regtUate  ekargei  of  Ta/U/road»,  The  act 
of  May  2,  1878,  to  prevent  extortion  and  unjust  discrimination  in  ndl- 
roadSy  is  a  constitutional  enactment,  and  is  not  in  violation  of  the  con- 
tract between  the  state  and  railroad  companies,  growing  out  of  the 
granting  and  accepting  their  charters  containing  power  to  establish  such 
rates  of  toll  for  the  conveyance  of  persons  and  property  as  they  shall, 
from  time  to  time,  direct  and  determine  in  the  by-laws. 

t.  The  charter  of  a  corporation  is,  beyond  a  doubt,  a  contract,  by  which  the 
corporation  acquires  the  powers  and  functions  to  transact  its  business  in 
the  mode  prescribed,  but  this  is,  by  necessary  implication,  subject,  the 
same  as  in  case  of  natural  persons,  to  the  legislative  power  of  the  state 
to  define,  prohibit,  and  punish  extortion. 

Appeal  from  the  Circuit  Court  of  Douglas  County ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Mr.  Geo.  Trumbull,  Mr.  Geo.  W.  Wall,  and  Mr.  John  N. 
Jewett,  for  the  appellant. 

Mr.  James  K.  Edsall,  Attorney-General,  for  the  People. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court :  This  is 
an  action  against  the  Illinois  Central  Kailroad  Company,  under  the 
statute  of  this  state  of  May  2,  1873,  "  to  prevent  extortion  and 
uniust  discrimination,"  etc.  Judgment  was  rendered  against  the 
defendant  for  $1000,  and  defendant  appeals. 

It  is  insisted  that  the  count  in  the  declaration  under  which  judg- 
ment was  given  is  defective.  The  case  was,  by  agreement,  tried 
upon  an  agreed  state  of  facts  set  out  in  the  record,  to  which  is 
added  the  lollowing : 

"  If,  upon  the  foregoing  facts,  this  court  finds  for  plaintiff,  it  is 
agreed  tnat  a  fine  of  $1000  may  be  assessed  by  the  court,  and 
should  the  court  find  for  defendant,  the  judgment  is  to  be  entered 
accordingly." 
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There  was  no  plea  filed.  Both  parties  submitted  the  case  on  the 
agreed  statement  of  facts,  under  the  17th  count  of  the  declaration. 

I  am  directed  by  the  court  to  say,  that  a  majority  of  the  court 
think  the  count  in  question  is  sufficient  to  sustain  the  judgment. 

The  proofs  in  the  record  show  clearly  a  violation  ox  the  statute, 
and  the  only  question  as  to  the  propriety  of  the  judgment  depends 
upon  the  constitutional  power  of  the  General  Assembly  to  pass 
tiie  law. 

It  is  insisted  that  the  act  is  a  violation  of  a  contract  between  the 
state  and  the  corporation,  growing  out  of  the  granting  and  accept- 
ing of  the  charter  of  appellant. 

The  charter  provides  that  "  the  board  of  directors  shall  have 
power  to  establish  such  rates  of  tolls  for  the  conveyance  of  persons 
and  property  upon  the  same  (the  road)  as  they  shall,  from  time  to 
time,  by  their  by-laws  direct  and  determine,  and  levy  and  collect 
the  same  for  the  use  of  said  company ;"  and  ^^  in  consideration  of 
the  grants,  privileges,  and  franchises  conferred,"  it  is  declared,  the 
corporation  shall  pay  into  the  state  treasury  a  certain  per  cent  of 
its  earnings. 

It  is  insisted  by  appellant  that  the  statute  regulating  these  tolls 
is  a  violation  of  this  contract.  This  depends  upon  tne  construc- 
tion of  the  terms  of  the  charter.  Without  a  charter  the  corpoi'a- 
tion  had  no  capacity  to  do  any  business  whatever ;  no  power  to 
make  contracts — to  sue  or  be  sued.  This  charter  confers  these 
functions  and  prescribes  the  mode  of  their  exercise.  A  natural 
person,  having  permission  to  cross  public  highways,  and  owning 
the  land  necessary,  may,  without  a  charter,  construct  and  operate  a 
railroad,  and  has  "  power  to  establish  such  rates  of  tolls  for  the 
conveyance  of  persons  and  property  upon  the  same "  as  he  may, 
from  time  to  tune,  determine,  and  may  levy  and  collect  the  same 
for  his  own  use.  He  is  not,  however,  beyond  or  above  the  legis- 
lative power  of  the  state  to  pass  laws  prohibiting  and  punishmg 
extortion,  and,  within  reasonable  limits,  to  define  what  shall  be 
deemed  extortion. 

The  charter  of  this  corporation  is,  beyond  a  doubt,  a  contract, 
under  the  adjudged  cases  in  this  and  other  states,  by  which  the 
corporation  acquires  the  powers  and  functions  to  transact  such 
busmess  in  the  mode  prescribed ;  but  it  is  the  opinion  of  a  ma- 
jority of  the  court  that  all  this  is,  by  necessary  implication,  subject, 
as  all  citizens  are,  to  the  legislative  power  of  the  state  to  define, 
prohibit,  and  punish  extortion.  The  reasons  and  authorities  leading 
to  this  conclusion  are  presented  and  discussed  in  the  case  of  Buggies 
t?.  The  People,  91  HI.,  256,  and  this  case  must  be  governed  by  that. 

The  judgment  must  be  affirmed. 

Jnd^rnent  affirmed. 

The  writer  of  this  opinion  did  not  concur  in  the  decision  in  that 
case,  and  does  not  concur  in  this. 
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A  railroad  is  essentially  the  trustee  for  the  government  for  the  promotion 
of  the  objects  desired — a  mere  agent  to  which  authority  is  delegated  to  work 
out  the  public  interest  through  means  provided  for  that  purpose.  Swan  «. 
Williams,  2  Mlcli.,  434;  Railway  v.  People,  10  American  Law  Register  N.  8., 
689;  Marsh  v.  Railroad,  12  ib.,  890. 

The  charter  of  a  corporation  does  not  exempt  it  from  the  police  regulation 
of  the  state.  Beer  Co.  «.  Massachusetts,  97  U.  S.,  26 ;  Stone  «.  Mississippi, 
101  U.  S.,  817;  Boyd  «.  Alabama,  94  U.  8.,  645;  Commonwealth  o.  Bird,  12 
Mass.,  448;  Metropolitan  Board  v.  Barrie,  84  N.  T.,  657;  Louisville  &  Nash- 
ville R  R.  Co.  V.  Burke,  6  Coldwell  (Tenn.),  45. 

The  power  to  regulate  freight,  etc.,  on  railways  is  a  police  power  of  the 
state.  Thorpe  «.  Railroad  Co.,  27  Vt.,  149;  Munn  «.  Illinois,  94  U.  8.,  123; 
People  c.  Railway,  70  N.  Y.,  599. 

A  state  may  limit  the  amount  of  charges  by  railroad  companies  for  fares 
and  freight,  unless  restrained  by  some  contract  in  the  charter,  even  though 
their  income  may  have  been  pleaged  as  security  for  the  payment  of  obliga- 
tions incurred  upon  the  faith  of  the  charter.  Peik  «.  Chicago  &  North- 
western R.  R.  Co.,  4  Otto  (U.  8.),  164;  lb.,  16  Amer.  R.  R.,  418;  Munn  «. 
Illinois,  4  Otto  (TJ.  8.),  113;  Chicago,  Burlington  &  Quincy  R  R.  «•  Iowa, 
4  Otto  (U.  8.),  155;  lb.,  16  Amer.  R  R,  169. 

Thorpe  v.  Rutland,  etc.,  R  R  Co.,  27  Vt.,  140;  Fuller  «.  Chicago  A 
Northwestern  R  R  Co.,  1  Am.  R  R.,  888;  Philadelphia  <&  Reading  K.  R 
Co.  0.  Pennsylvania,  1  Am.  R.  R,  127-142. 

As  to  the  power  of  Congress  to  regulate  inter-state  commerce,  see  Gray  o. 
Clinton  Bridge  Co.,  7  American  Law  Register  N.  8.,  149;  12  How.  (U.  B.), 
816;  Passenger  Cases,  7  How.  (U.  8.)^  288;  Wilson  «.  Blackbird  Creek  Marah, 
2  Pet.  (U.  80,  245. 

See  Granger  Cases,  94  U.  8.,  125  et  seq. ;  King  v.  Railroad,  2  BamewaU 
and  Aid.,  646;  People  9.  Thompson,  21  Wend.,  235;  Ruggles  o.  People,  91 
111.,  256;  Peik  «.  Chicago  &  Northwestern  R  R  Co.,  4  Otto  (U.  8.),  164; 
lb.,  16  Amer.  R  R,  418;  McAnnich  «.  M.  <&  M.  R  R  Co.,  20  Iowa,  848; 
Leavenworth  County  v.  Miller,  1  Am.  R  R,  259-298. 


The  CmzENB  C!oach  Company,  Appellants, 

V. 

The  Camden  Hobbe  Bailboad  Company,  Bespondenta. 

(88  New  Jeney  Equity  BeporU,  267.    Novmiberj  7*0fm,188O.) 

1.  The  right  acquired  by  a  horse  railroad  company,  under  a  legislative  grant 

authorizing  it  to  lay  rails  in  a  public  highway,  and  to  run  cars  thereon, 
charging  fare,  is  such  as  entitles  it  to  exclude  from  the  habitual  and  con- 
tinuous use  of  its  tracks  all  companies  and  persons  engaged  in  carrying 
passengers  for  hire,  in  competition  with  it. 

2.  'fnat  the  right  of  a  horse  railroad  company  is  thus  exclusive  is  not  incon- 

sistent with  the  view  that  such  a  rulroad,  laid  on  a  public  highway,  is 
only  a  modification  of  the  public  use  to  which  the  highway  was  origi- 
nally devoted,  and  not  an  iMiditionid  burden  on  the  land  for  which  com- 
pensation may  be  required. 
8.  Tne  right  of  the  horse  railroad  company  arises  from  the  legislative  control 
of  the  public  easements  of  highway.  The  legblature  may,  when  it  deems 
it  judicious  to  do  so,  grant  to  a  private  corporation  some  interest  in  the 
public  highway,  imposing  on  it  a  duty  and  obligation  to  provide  for 
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public  travel  thereon  in  a  mode  promotiye  of  the  public  good.  In  luch 
CBse  the  public  easement  remains  UDchan^ed  in  character  or  degree.  The 
private  corporation  acquires  so  much  of  tne  public  use  as  is  neceaaary  for 
the  purpose  of  its  grant,  and  other  public  uses  are  limited  and  restrained 
for  the  attainment  of  such  purposes. 
L  Arising  from  the  legislative  requirement  that  the  rails  shall  be  laid  on  the 
level  of  the  highway,  and  of  a  width  corresponding  to  the  wagon-track 
established  by  law,  there  is  an  implied  permission,  on  the  part  of  the 
horse  railroad  company,  to  the  use  of  the  track  by  other  vehicles  to  some 
extent.  8uch  pernussion  does  not  emanate  from  the  company  so  as  to 
be  revocable  by  it.  It  results  from  the  nature  of  the  grant,  and  is  in  the 
form  of  a  condition  resulting  from  the  grant  and  its  acceptance,  The 
use,  however,  thus  impliedly  permitted  is  only  such  as  is  consistent  with 
the  grant  to  the  company,  and  not  destructive  of  its  purpose.  Any  use 
inconsiatent  with  the  grant,  and  destructive  of  its  purpose,  is  excluded. 

On  appeal  from  the  decree  of  the  chancellor,  reported  in  Camden 
HorBe  Railroad  Co.  v.  Citizens  Coach  Co.,  4  Stew.  £q.,  525. 

Mr.  A.  C.  Scovel,  for  appellant,  cited  Brooklyn  Central  v, 
Brooklyn  C.  B.  B.  Co.,  25  ^arb.,  364 ;  Hinchman  v.  Paterson 
Horse  K.  R  Co.,  2  C.  E.  Gr.,  75 ;  Jersey  City  &  Bergen  R.  R.  Co. 
V.  Jersey  City  &  Hoboken  Horse  R.  K.  Co.,  5  C.  E.  Gr.,  62 ;  1 
Redf .  on  Railways  (5th  ed.),  329 ;  2  C.  E.  Gr.,  80 ;  Hegan  v.  Eighth 
Ave.  R.  R.  Co.,  15  N.  Y.,  382 ;  Shea  v,  Potrero  &  Bayyiew  K.  R. 
Co.,  44  Cal.,  428 ;  Id.,  416 ;  Brooklyn  City  R.  R.  Co.  v.  Coney 
Island  R.  R  Co.,  85  Barb.,  371 ;  Wilbrand  v.  Eighth  Ave.  R.  R 
Co.,  3  Boew.,  320 ;  Brooklyn  Central  R  R.  Co.  v.  Brooklyn  City 
R.  R  Co.,  32  Barb.,  370 ;  Sixth  Ave.  R  R  Co.  v.  Kerr,  45  Barb.,  140 ; 
Fetterick  v.  Dickenson,  22  How.  Pr.,  248 ;  Brooklyn  Central  R.  R 
Ck),  V.  Brooklyn  City  R  R  Co.,  33  Barb.,  420 ;  Jersey  City  & 
Brooklyn  R  K.  Co.  v,  Jersey  City  &  Hoboken  R.  R.  Co.,  5  C.  E. 
Gr.,  61 ;  Barker  v.  Hudson  K.  R.  Co.,  4  Daly,  274 ;  Metropolitan 
R  R  Co.  V.  Quincy  R  R  Co.,  12  Allen,  269 ;  Adolph  v.  Central 
Park,  N.  &  E.  Riyer  R  R  Co.,  65  N.  Y.,  654 ;  S.  C,  76  N.  Y., 
633,  535,  536 ;  Albany  Law  Jour.  (May  26th,  1877),  403 ;  Shea  v. 
Sixth  Ave.  R  R  Co.,  62  N.  Y.,  180 ;  Com.  v.  Temple,  14  Gray, 
74;  Middlesex  R  R  Co.  v.  Wakefield,  103  Mass.,  263 :  Baxter  v. 
Second  Ave.  R  R  Co.,  3  Rob.,  516 ;  Adolph  v.  Central  R.  R.  Co., 
33  N.  Y.  Superior  Ct.,  187,  188 ;  P.  L.  of  1871,  p.  225,  §  30, 1  7 ; 
P.  L.  of  1871,  p.  247  (§  76  of  charter) ;  103  Mass.,  206 ;  P.  L.  of 
1866,  p.  643 ;  2  C.  E.  Gr.,  80 ;  2  Stew.  Eq.,  299 ;  Hilliard  on  In- 
junctions, §  23 ;  Stew.  Dig.,  p.  61,  §§  32,  33  ;  2  Stew.  Eq.,  299. 

Mr.  D.  J.  Pancoast,  for  respondent,  cited  3  Kent's  Comm.  (12th 
ed.),  458 ;  Ang.  &  Ames  on  Corp.  (9th  ed.),  §  4 ;  Angell  on  High- 
ways (2d  edX  28 ;  Wait's  Actions  and  Defences,  vol.  5,  p.  338 ; 
Jersey  City  <fe  Bergen  R  R.  Co.  v.  Jersey  City  &  Hoboken  Horse 
R  R  Co.,  6  C.  E.  Gr.,  69 ;  Brooklyn  R  R  Co.  v,  Brooklyn  City 
R  R  Co.,  32  Barb.,  372;  Troy  &  Lansingburg  R  R  Co.  v.  Col- 
lins; l^ewburg  Turnpike  Roaa  t?.  Miller,  5  Johns.  Ch.,  101. 
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Mr.  p.  L.  Voorhees,  for  respondent,  cited — Mayor  of  Jersey 
City  V.  Jersey  City  R.  R.  Co.,  5  C.  E.  Gr.,  366;  Hinchman  u 
Paterson  Horse  R.  K.  Co.,  2  C.  E.  6r.,  75 ;  Paterson  &  Passaic  R. 
R  Co.  V.  Mayor  of  Paterson,  9  C.  E.  Gr.,  158 ;  Brooklyn  City  R 
R.  Co.  V.  Coney  Island  R.  R.  Co.,  85  Barb.  264 ;  1  Redf .  on  Railways, 
.  540  §6 ;  Brooklyn  Central  R.  R.  Co.  v.  Brooklyn  City  R.  R 
!o.,  82  Barb.,  358,  360,  372 ;  Davis  v.  Mayor  of  New  York,  14  N. 
Y.,  506,  515,  516  ;  Brooklyn  City  R.  R.  Co.  v.  Coney  Island  R.  R 
Co.,  35  Barb.,  364,  371,  372 ;  Brooklyn  Central  &  Jamaica  R.  R 
Co.  V,  Brooklyn  City  R  R.  Co.,  33  Barb.,  420,  421 ;  1  Redf.  on 
Railways,  p.  317,  §§  7,  8,  p.  318,  §§  9, 10,  p.  320  §  15  ;  Metropolitan 
R.  R.  Co.  y.  Qiiincy  R.  K.  Co.,  12  Allen,  262,  269,  270;  Common- 
wealth y.  Temple,  14  Gray,  69,  74,  77 ;  Metropolitan  R*  R.  Co.  v. 
Highland  R  R.  Co.,  118  Mass.,  290  ;  Hegan  v.  Eighth  Ava  R  R. 
Co.,  15  N.  Y.,  380,  382  ;  Whitaker  v.  Eighth  Ave.  R  R  Co^  51 
K  Y.,  295,  299 ;  New  York  &  Harlem  R  R  Co.  v.  Fortywaecond 
St.  R  R.  Co.,  5  Barb.,  285,  287,  309 ;  Jersey  City  &  Bergen  R  R 
Co.  V.  Jersey  City  &  Hoboken  R  R  Co.,  5  C.  E.  Gr.,  61,  71,  72; 
S.  C,  6  C.  E.  Gr.,  550,  560 ;  Sixth  Ave.  R  R  Co.  v.  Kerr,  72  N. 
Y.,  330 ;  Adolph  v.  Central  Park,  N.  &  E.  River  R.  R  Co.,  76 
N".  Y.,  530,  537 ;  Jersey  City  Gas  Co.  v,  Dwight,  2  Stew.  Eq.,  242, 
249,  250 ;  Raritan  &  Delaware  Bay  R.  R.  Co.  v.  Delaware  &  Rari- 
tan  Canal  Co.,  3  C.  E.  Gr.,  546,  570,  572 ;  Pennsylvania  R  R  Co. 
V.  National  R.  R  Co.,  8  C.  E.  Gr.,  441 ;  1  Redf.  on  Railways,  317, 
notes ;  Troy  &  Lansingburg  R.  R.  Co.  v.  Collings,  MS.  case,  Su- 
preme Ct.  N.  Y.  (Rensselaer  Co.),  Dec.,  1878 ;  Kent  v.  Morgan, 
2  Keen  Ch.,  213;  Cooley  on  Const.  Lim.,  644;  Glover  v,  Powell, 
2  Stock.,  211,  212;  Delaware  &  Raritan  Canal  Co.  v.  Raritan  & 
Delaware  Bay  R  R.  Co.,  1  C.  E.  Gr.,  321,  378 ;  Hilliard  on  In- 
junctions, 392,  etc. ;  Boston  "Water  Power  Co.  v.  Boston  &  Wor- 
cester R  R  Co.,  16  Pick.,  512,  525 ;  Osbom  v.  Bank  of  U.  S.,  9 
Wheat.,  738,  838 ;  Newburg  Turnpike  Co.  v.  Miller,  5  Johns.  Ch., 
101 ;  Croton  Turnpike  Co.  v,  Ryder,  1  Johns.  Ch.,  611 ;  Ogden  v. 
Gibbons,  4  Johns.  Ch.,  150,  160;  Agar  v.  Regent's  Canal  Co., 
Coop.  Eq.,  77 ;  Shard  v.  Henderson,  2  Dow,  519  ;  Packer  v.  Sun- 
bury  &  Erie  R  R.  Co.,  19  Pa.  St.  (7  Harris),  211,  218  ;  Kerr  on  In- 
jiinctions,  p.  199  §§  3,  4,  p.  201  ^  5 ;  High  on  Injunctions,  212, 213  ; 
Eden  on  Injunctions,  231 ;  Hilliard  on  Injunctions,  393,  573  ;  Ker- 
lin  V.  West,  3  Gr.  Ch.,  449 ;  Kerr  on  Injunctions,  p.  199  J  4,  p.  542 
§  4 ;  Livingston  v.  Van  Ingen,  9  Johns.,  507,  562,  585  ;  Thompson 
V.  New  York  &  Harlem  R.  R.  Co.,  3  Sandf.  Ch.,  626. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. — ^An  act  of  the  legislature,  approved  March  28d,  1866 
(P.  L.  of  1866,  p.  640),  created  the  Camden  Horse  Railroad  Com- 
pany, with  a  capital  stock  of  $50,000,  and  the  privilege  of  increae- 
mg  the  same  to  $100,000.    The  company  was,  by  that  act,  ein> 
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powered  to  constract,  use  and  maintain  a  railroad  over  certain 
streets  in  Camden,  the  track  to  be  of  the  width  of  the  wagon  track 
tlien  established  by  law,  and  to  be  laid  level  with  the  surface  of  the 
Btreets  and  in  conformity  with  the  grades  then  or  thereafter  estab- 
lished. Upon  the  requirement  of  the  city  council  of  Camden,  the 
company  were  to  pay  a  tax  to  the  city,  not  exceediii*]:  an  amount 
specified  in  the  act.  The  company  was  also  eiin>owered  to  con- 
struct or  purchase  suitable  vehicles  for  the  tran8jH)rtation  of  pas- 
sengers and  property  over  the  railroad,  and  was  authorized  to  de- 
mand and  receive  for  such  transportation  such  sums  as  it  should 
think  reasonable  and  proper,  not  exceeding,  however,  a  certain 
sum  fixed  by  the  act  for  each  trip  of  a  passenger.  The  act  also 
gave  to  the  company  an  action  against  any  person  who  should 
"  wilfully  or  maliciously  impair,  injure,  destroy  or  obstruct  the  use 
of  said  railroad,"  and  permitted  the  recovery  of  three  times  the 
damage  sustained  by  the  company.  The  company  was  also  em- 
powered to  borrow  the  money  necessary  to  build  or  e(}uip  said 
road,  and  to  secure  the  payment  thereof  by  a  mort^^^age  on  the 
"road,  lands,  privileges,  franchises  and  appurtenances  of  or  belong- 
ing to  said  corporation." 

The  company  thus  incorporated  shortly  afterwards  built  a  rail- 
road through  some  of  the  streets  of  Camden,  in  substantial  accord- 
ance with  the  requirements  of  the  act  above  referred  to.  It  has 
since  built  other  roads  or  branches  through  other  streets  in 
Camden,  under  the  powers  given  by  the  above-mentioned  act  or 
supplements  thereto.  It  has  continued  to  operate  the  railroads  so 
built  ever  since. 

In  October,  1876,  ihe  Camden  Horse  Kailroad  Company  filed  a 
bill  in  the  Court  of  Chancery  against  the  Citizens  Coacn  Company, 
setting  out  the  facts  of  the  incorporation  and  organization  of  the 
horse  railroad  company  above  stated,  and  the  construction  of  its 
railroads.  The  bill  charged  that  the  defendant  therein  had  been 
incorporated  on  July  29th,  1876,  under  the  general  law  of  this 
state  entitled  "  An  act  concerning  corporations,"  approved  April 
7th,  1875,  for  the  purpose  of  carrying  passengers  and  property  in 
and  about  Camden,  for  compensation,  and  that  it  had  continually, 
since  its  organization,  made  use  of  the  railroads  of  the  complainant, 
in  the  pursuit  of  its  business,  by  driving  its  coaches  upon  and  along 
the  railroad  track,  to  the  obstruction  and  hindrance  of  the  use  of 
the  railroad  by  its  owner,  the  complainant.  The  bill  also  distinctly 
alleged  that  the  complainant  was  entitled  to  the  exclusive  use  and 
enjoyment  of  said  railroad,  as  against  the  said  coach  company  or 
any  other  person  seeking  to  use  the  same  in  the  business  of  trans- 
porting persons  or  property.  The  prayer  of  the  bill  was  that  the 
coach  company  should  be  enjoined  from  using  with  its  coaches,  in 
the  pursuit  of  its  business  of  carrying  passengers  in  and  about  the 
(dtj  ^f  Camden,  the  railroad  of  the  complainant. 
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The  Citizens  Coach  Company,  the  defendant,  filed  its  answer  to 
this  bill,  denying  that  it  haa  made  such  continuous  or  obstructive 
use  of  the  complainant's  railroad  as  was  charged,  and  further,  deny- 
ing the  right  of  complainant  to  tlie  exclusive  use  and  enjoyment  of 
the  railroad  in  the  transportation  of  passengers. 

Upon  the  issue  thus  formed  proofs  were  taken,  and  upon  the 
pleadinffs  and  proofs  the  chancellor  concluded  that  the  complainant 
was  entitled  to  relief,  and  an  injunction  was  decreed,  restraining 
the  defendant  from  using  with  its  coaches,  in  the  pursuit  of  its 
business  of  carrying  passengers  in  and  about  the  city  of  Camden, 
the  railroad  of  the  complainant,  in  competition  with  the  complain- 
ant in  its  business  of  carrying  passengers  and  property  thereon, 
and  from  obstructing  or  hindering  complainant  m  the  use  of  its 
railroad  tracks.  The  decree  further  provided,  however,  that  it  was 
not  to  be  construed  as  restraining  defendant  from  "  using  the  tracks 
incidentally  to  the  use  of  the  street." 

From  that  decree  the  Citizens  Coach  Company  has  appealed  to 
this  court,  and  now  contends  not  only  that  the  evidence  in  the 
cause  did  not  justify  the  court  below  in  holding  that  it  was  using 
the  railroad  tracks  obstructively,  but  that  no  right  exists  in  the 
railroad  company  to  exclude  its  coaches  from  the  use  of  the  rail- 
road track,  although  engaged  in  carrying  passengers  for  hire  in 
competition  with  the  railroad  company. 

Tne  first  contention  it  is  unnecessary  to  stop  to  consider.  The 
evidence  seems  to  be  ample  of  such  a  continuous  and  obstructive 
use  of  the  railroad  track  oy  the  coaches  of  tlie  coach  company  as 
greatly  to  interfere  with  and  impede  the  horse  railroad  company 
in  its  use  of  its  track.  Whether  tnis  alone  would  justify  an  injunc- 
tion before  action  at  law  might  be  questionable. 

But  the  main  question  in  this  case  is  presented  by  the  other  con- 
tention of  the  appellant.  It  is  a  question  of  very  great  importance, 
not  only  to  the  parties  to  this  cause  and  those  interested  in  them  as 
stockholders  or  otherwise,  but  also  to  the  stock  and  bondholders  of 
the^  numerous  horse  railroad  companies  organized  and  operated 
in  this  state  under  grants  substantially  similar  to  that  in  question 
in  this  case.  It  requires  the  consideration  and  determination  of 
the  nature  and  extent  of  the  rights  acquired  by  a  horse  railroad 
company  under  such  legislation  as  appears  in  this  case,  with  respect 
to  the  public  highways  on  which  the  rails  of  its  track  are  laid. 

The  question  of  the  rights  of  such  a  company  with  respect  to  the 
owners  of  the  land  under  the  highway  on  which  the  track  is  laid 
has  been  the  subject  of  much  judicial  consideration.  The  question 
has  arisen  upon  the  demand  oi  the  land-lowner  to  be  awarded  com- 
pensation for  the  occupation  of  his  land  by  the  railroad.  He  hae 
contended  that  such  an  occupation  of  the  public  highway  imposed 
upon  his  land  a  burden  greater  than  that  which  it  sustained  before^ 
and  which  amounted  to  a  taking  of  his  land,  or  some  interest 
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therein,  for  which  he  was  entitled  to  compensation.  On  the  other 
hand,  the  railroad  companies  have  contended  that  the  occupation 
of  the  highway  by  the  track  and  its  use  by  the  cars  was  no  otlier  or 
different  use  than  that  public  use  to  which  the  highway  was  origi- 
nally devoted. 

A  similar  question  had  arisen  in  the  early  periods  of  the  history 
of  railroads  designed  to  be  operated  by  steam-power.  With  a  lim- 
ited and  imperfect  knowledge  of  the  extent  of  development  to 
which  such  roads  were  destined  to  attain,  or  with  an  exaggerated 
or  distorted  view  of  their  character  as  public  highways,  it  was  long 
contended  that  such  railroads  might  occupy  the  soil  of  ordinary 

Jublic  highways  without  making  compensation  to  the  land-owner, 
[uch  dinerence  of  judicial  opinion  and  decision  may  be  found  on 
this  subject.  In  this  state,  in  the  case  of  Morris  &  Essex  R.  K. 
Co.  i?.  Kewark,  2  Stock.,  352,  Chancellor  Williamson  expressed  the 
opinion  that  the  legislature  might  authorize  a  railroad  operated  by 
steam  to  be  laid  on  the  public  highway,  and  that  if  the  occupation 
did  not  entirely  destroy  the  use  of  tne  highway  in  the  ordinary 
mode  it  was  not  such  a  taking  of  private  property  as  required  com- 
pensation to  be  made.  On  the  other  hand,  the  Supreme  Court, 
about  the  same  time,  in  the  case  of  Starr  v.  Camden  &  Atlantic  R. 
R.  Co.,  4  Zab.,  592,  held  that  the  owner  of  land  under  a  public 
highway  taken  by  a  railroad  operated  by  steam,  was  entitled  to 
compensation.  The  cases  of  Hetfield  v.  Central  R.  R.  Co.,  5 
Dutch.,  571,  and  M.  &  E.  R.  R.  Co.  v.  Prudden,  4  C.  E.  Gr.,  386 ; 
S.  C,  5  C.  E.  Gr.,  530,  indicate  that  the  view  taken  by  the  Supreme 
Court  is  correct.  And  the  reason  is  pointed  out  by  Chancellor 
Green,  in  the  case  of  Hincliman  v.  Paterson  H.  R.  R.  Co.,  2  C.  E. 
Gr.,  75,  with  his  usual  perspicuity  and  breadth  of  view.  And  con- 
sidering the  developments  of  the  railroads  of  the  country,  it  is  now 
perfecUy  obvious  tnut  the  use  of  a  public  highway  longitudinaUy 
by  a  railroad  operated  by  steam,  is  a  use  entirely  inconsistent  witn 
and  destructive  of  the  public  use  to  which  the  highway  was  orig- 
inally devoted.  The  rate  of  speed  at  which  such  roads  are  operated 
is  dangerous  to  the  pubUc,  wno  would  otherwise  use  the  highway. 
It  mak^  use  of  rails  not  adapted  to,  but  obstructive  of,  the  .ordinary 

?nblic  use  of  the  highway  by  the  usual  vehicles  of  travel  thereon, 
'he  noise,  the  danger,  the  obstruction  of  its  road-bed,  all  combine 
to  make  the  use  of  the  highway  by  such  a  railroad  incompatible 
with  its  general  use  as  a  public  highway.  In  such  a  case,  then,  the 
railroad  becomes  a  manifest  burden  on  the  soil  additional  to  that 
originally  imposed  by  the  public  highway,  which  is  a  taking  of 
property  for  which  compensation  must  be  made.  The  question 
may  be  considered  as  set  at  rest,  now,  in  favor  of  the  above  views, 
by  a  decided  weight  of  authorities,  to  be  found  collected  in  1  Redf . 
on  fiailways  (5th  ed.),  314  et  seq.,  and  notes. 

It  is  obvious,  however,  that  an  ordinary  horse  railroad,  in  oocu- 
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pying  a  highway  with  its  track,  and  making  use  of  it  with  its  care, 
produces  a  different  result  from  that  produced  by  such  an  occupa- 
tion and  use  by  a  railroad  operated  by  steam.  By  legislative  direo- 
tion,  the  track  of  the  horse  railroad  is  required  to  be  (as  in  this 
case)  so  constructed  not  only  as  not  to  interfere  with  or  prevent 
the  passage  of  other  vehicles,  but  to  be  adapted  to  such  passa^ 
both  across  and  along  the  rails.  The  cars  are  drawn  by  animals 
such  as  usually  draw  the  vehicles  used  on  public  highways.  They 
carry  along  the  highway  such  passengers  as  otherwise  would  oe 
obliged  to  pass  over  it  on  foot  or  in  other  vehicles,  and  do  so  with 
no  more  injury  in  the  way  of  noise,  jar,  or  disturbance  than  would 
be  occasioned  by  the  passage  of  other  vehicles.  The  use,  if  it  be 
novel  and  peculiar  in  its  form,  is  but  a  modification  of  the  original 
use  to  which  the  highway  was  devoted  when  it  became  a  highway. 
The  burden  imposed  thereby  upon  the  land-owner,  so  far  as  the 
use  of  his  property  is  concerned,  is  identical  in  kind  and  no  greater 
in  degree  than  was  originally  imposed  on  the  land  when  the  high- 
way was  opened.  Sucli  was  the  view  taken  by  Chancellor  Green 
in  the  case  of  Hinchman  v.  Paterson  H.  R.  R.  Co.,  above  cited,  and 
he  consequently  held  that  the  occupation  of  a  street  by  a  horse  rail- 
road was  not  such  a  taking  of  property  as  would  entitle  the  owner 
to  compensation.  This  view  was  mentioned  with  approval  by 
Chief  Justice  Beasley  in  State  v.  Laverack,  5  Vr.,  201,  and  by 
Chancellor  Zabriskie,  in  Jersey  City  &  Bergen  R.  R.  Co.  v,  Jersey 
City  &  Hoboken  R.  R.  Co.,  5  C.  E.  Gr.,  61,  66,  and  was  followed 
by  the  present  chancellor,  in  Paterson  &  Passaic  Horse  R.  R.  Co. 
V.  Paterson,  9  C.  E.  Gr.,  158. 

I  do  not  hesitate  to  adopt  this  view,  sanctioned  by  such  authori- 
ties and  so  reasonable  in  itself,  and  to  conclude  that,  so  far  as  the 
owner  of  land  under  a  highway  is  concerned,  the  use  of  the  high- 
way, by  legislative  sanction,  by  a  horse  railroad  is  not  inconsistent 
with  the  public  use  to  which  the  highway  was  originally  devoted, 
and  is  not  an  additional  burden  imposed  on  the  land,  but  only  a 
variation  or  modification  of  the  public  right  and  easement  ongi- 
nally  acquired.  Consequently,  such  owner  has  no  right  to  claim 
compensation  for  such  occupation  of  the  highway. 

While  this  view  has  been  adopted  by  many  coui-ts,  it  has  also 
been  controverted  by  iudges  of  repute,  and  the  decisions  are  con- 
sequently very  conflicting.  No  good  purpose  will  be  served  by  a 
critical  examination  of  the  ca^es  in  this  opinion.  It  is  sufficient  to 
say  that,  when  analyzed,  the  difference  between  the  cases  seems  to 
arise  from  the  different  views  entertained  by  the  judges  in  respect 
to  the  practical  question  as  to  how  far  the  use  of  the  highway  by 
the  railroad  is  incompatible  with  the  use  to  which  the  highway  was 
originally  devoted.  And  it  may  be  remarked  that  when  a  conclu- 
sion, different  from  that  to  which  I  have  arrived,  has  been  reachecU 
dissenting  opinions  have  been  expressed  by  judges  whose  opinions 
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are  entitled  to  respect.  See  39  N.  Y.,  404.  The  cases  may  be 
found  collected  in  1  Kedf.  on  Railways  (5th  ed.),  317,  and  notes. 
In  the  late  case  of  Att'y-Gen.  v.  Metropolitan  R.  R.  Co.,  125  Mass., 
515,  the  Supreme  Court  of  Massachusetts  reach  a  conclusion  in 
accord  with  that  to  which  we  have  arrived. 

The  discussion,  so  far,  may  seem,  perhaps,  to  be  somewhat  beside 
the  real  question  in  this  case.  But  its  applicability  will  be  recog- 
nized when  it  is  understood  that  it  is  insisted  that  tne  conclusion  to 
which  we  have  arrived  compels  us  to  adopt  a  view  of  the  case  ad- 
verse to  the  claim  of  the  appellee.  It  is  insisted  that  if  the 
property-owner  be  not  entitled  to  compensation,  on  the  gronnd 
that  the  burden  on  his  land  is  not  increased  by  the  use  of  the  high- 
way by  a  horse  railroad,  but  that  such  use  is  a  mere  modification 
of  the  public  easement  before  taken,  then  it  follows  that  the  public 
right  must  continue  and  remam,  as  before,  open  to  every  person. 
It  is  claimed  that  a  use  of  the  highway  which  would  exclude,  in 
whole  or  in  part,  a  portion  of  the  public,  is  incompatible  with  such 
use  as  the  highway  was  originally  devoted  to,  and  therefore  that  it 
cannot  be  consistently  held  that  any  exclusive  rights  are  vested  in 
horse  railroad  companies. 

I  am  unable  to  see  any  force  in  this  objection.  When  a  high- 
way has  been  once  taken  for  public  use,  the  owner  of  the  land 
retains  his  title  to  the  same,  subject  to  the  public  easement.  That 
public  easement  vests  in  the  public.  How  far  it  extends  it  is  not 
necessary  now  to  inquire.  Whether  it  gives  power  for  the  laying 
of  underground  or  the  building  of  elevated  railroads  need  not  be 
considered.  It  is  sufficient  to  consider  the  easement  as  one  of  a 
right  of  passage  over  the  same  by  the  public.  This  right,  however, 
the  legislature  may,  it  is  well  settled,  control.  It  may  control  the 
road  for  the  public  use ;  it  may  regulate  the  public  use.  Thus,  it 
will  be  conceded,  changes  of  the  grade  of  highways  may  be  made 
by  the  public  authorities,  and  the  land-owner  is  entitled  to  no  com- 
pensation or  redress,  however  injurious  or  destructive  such  changes 
may  be,  unless  under  the  provisions  of  such  a  statute  as  exists  in 
this  state.  Rev.  1009.  The  public  may,  without  further  compen- 
sation, lay  sewers  in  the  highway.  Stoudinger  v.  Newark,  1  Stew. 
Eq.,  446.  Water-pipes,  it  seems,  may  be  laid  within  the  highway 
as  part  of  the  original  burden,  at  the  legislative  will.  Jersey  City 
V.  Hudson,  2  Beas.,  420.  And  in  the  well-considered  case  of 
Wright  v.  Carter,  3  Dutch.,  7^,  the  Supreme  Court,  Chief  Justice 
Green  delivering  their  opinion,  held  that  the  legislature  might 
authorize  a  turnpike  company  to  take  a  public  hi«i:liway  and  con- 
struct its  tumprke  thereon,  without  making  compensation  to  the 
land-owner  whose  lands  were  thus  appropriated.  The  act,  which 
was  the  subject  of  consideration  in  that  ciise,  provided  for  the  vaca- 
tion of  the  public  highway  by  surveyoi*s  of  the  highways,  and  it 
appeared,  in  the  case,  that  it  was  so  vacated  for  the  purposes  of  the 
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turnpike.  It  also  appeared  that  the  turnpike  company  were  author- 
ized to  charge  tolls  for  all  persons  travelling  thereon.  But  the  court 
held  that  the  public  easement  originall j  acquired  over  the  land  was 
not  thereby  discharged,  and  although  transferred  to  a  private  cor- 
poration authorized  to  exact  tolls  from  travellers  and  empowered  to 
exclude  all  who  did  not  pay  toll  to  them,  remained  yet  the  same 
public  easement,  and  was  not  an  additional  burden  on  the  land  for 
which  compensation  could  be  required.  This  decision  it  is  un- 
necessary to  vindicate  or  support  m  this  court,  because,  although 
the  case  of  Wright  v.  Carter  was  afterwards  reversed  (no  opinion 
appearing  in  the  reports),  it  is  understood  that  the  reversal  was 
upon  other  grounds,  and  that  the  opinion  of  the  court  below,  on 
the  point  in  question,  was  approved.  3  Dutch.,  685,  note ;  State 
V,  Laverack,  5  Vr.,  207 ;  Freeholders  v.  Red  Bank  Turnpike  Co.,  3 
C.  E.  Gr.,  93.  But  I  think  the  decision  may  well  be  vindicated 
upon  plainest  principles.  The  public  easement  requires  for  its 
beneficial  use  the  making  and  maintenance  of  a  roadway.  The 
legislature,  representing  tne  public,  may  well  determine  whether 
this  shall  be  done  by  the  public,  and  at  its  expense,  or  by  a  private 
corporation.  In  the  latter  case  it  may  give  to  such  corporation  a 
right  to  exact  reasonable  tolls  to  remunerate  it  for  its  outlay  and 
labor.  The  object  is  not  the  benefit  of  the  private  corporation. 
That  is  merely  incidental.  The  real  design  is  the  public  good  in 
the  use  of  the  public  highway.  If  that  can  be  best  served,  in  the 
judgment  of  those  representing  the  public,  by  making  a  turnpike 
thereon,  it  may  properly  be  done.  Manifestly,  then,  no  additional 
burden  is  thereby  imposed  on  the  land-owner.  See,  also,  Benedict 
V.  Goit,  3  Barb.,  459. 

I  do  not  perceive,  therefore,  that  the  use  of  the  highway  by  a 
horse  railroad  company,  if  held  to  be  exclusive  of  its  use  to  some 
extent  by  others,  is  thereby  an  additional  burden  on  the  land,  Nor 
can  I  see  any  inconsisteucy  in  holding  that  the  land-owner  is  not 
entitled  to  compensation,  although  the  use  is  more  or  less  exclusive. 
Such  use  is,  in  fact,  but  a  modification  of  the  original  public  use, 
established  by  the  representatives  of  the  public,  to  serve  the  public 
purpose  in  the  transportation  of  passengers  upon  the  highway.  It 
IS  for  the  legislature  to  decide  if  this  is  a  judicious  and  proper 
mode  of  use  for  the  public  good.  If  it  is  so  considered,  then  the 
legislature  may  authorize  it,  and  may  limit  and  control  other  pub- 
lic uses  of  the  highway  for  that  purpose.  So  long  as  the  use  made 
is  of  the  same  kind  as  that  to  which  the  land  was  originally  de- 
voted, the  owner  cannot  complain  of  any  modifications  or  limita- 
tions of  it. 

Let  us  next  inquire  what  rights  a  horse  railroad  company  acquires 
by  the  legislation  with  respect  to  other  persons  making  use  of  the 
highway  m  passing  and  repassing  thereon.  Are  its  rights  merely 
those  of  passage  back  and  forth  upon  the  rails  which  it  has  been 
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permitted  to  lav  upon  the  public  highway  ?  Or  has  it  the  power 
of  ezdnding  otners  from  the  ufie  of  its  rails,  and  if  so,  how  far  doea 
that  ]K>w6r  extend  ? 

The  grant  in  this  ease  must  be  conceded  to  be  of  a  franchise.  It 
iDclades  the  right  to  lay  down  tracks,  to  run  carriages  thereon,  to 
cany  passen^rs,  and  to  exact  tolls.  Such  a  grant  must  be  con- 
strued as  giving  all  the  powers  reasonably  necessary  to  accomplish 
the  manifest  obiect.  M.  &  £.  R.  R.  Co.  v.  Sussex  R.  R.  Co.,  5  C. 
£.  Gr.,  542.  That  it  contains  no  words  of  exclusion,  is  not  of  con- 
sequence, for  the  grant  of  a  franchise,  by  its  intrinsic  force,  is  ex- 
dusive  against  all  persons  but  the  state.  R.  &  D.  Bay  R.  R.  Co. 
V.  D.  &  K.  Can.  Co.,  3  C.  E.  Gr.,  546,  572.  As  was  well  said  by 
Chief  Justice  Shaw,  in  Commonwealth  v.  Temple,  14  Gray,  7U : 
^^The  accommodation  of  travellers,  of  all  who  have  occasion  to  use 
them,  at  certain  rates  of  fare,  is  the  leading  object  and  public  bene- 
fit for  which  these  special  modes  of  using  the  nigh  way  are  granted, 
and  not  the  profit  of  the  proprietors."  "  The  profit  to  the  propri- 
etors is  a  mere  mode  oi  compensating  them  for  their  outlay  of 
capital  in  providing  and  keeping  up  this  public  easement." 
"  Every  such  grant  must,  therefore,  be  held  to  carry  with  it  all 
incidental  rights  which  are  necessary  to  its  full  use  and  beneticial 
enjoyment  When  the  grant  has  for  its  object  the  procurement  of 
an  easement  for  the  public,  the  incidental  powers  must  be  so  con- 
strued as  most  effectually  to  secure  to  the  public  the  full  enjoyment 
of  such  easement." 

Upon  snch  grounds  horse  railroad  companies  have  been  held  to 
have  certain  exclusive  rights,  because  the  exercise  of  such  rights  is 
plainly  necessary  to  the  existence  and  beneficial  use  of  the  railroad. 
Thus  a  horse  car  is  held  to  be  entitled  to  the  exclusive  use  ot  its 
track,  so  that  another  vehicle  in  meeting  it,  is,  contrary  to  the 
usual  rule  of  the  road,  required  to  give  way  and  entirely  remove 
from  its  track.  A  similar  rule  is  adopted  when  the  horse  car 
overtakes  a  vehicle  proceeding  in  the  same  direction,  or  encounters 
a  vehicle  lawfully  stopping  in  the  street  to  deliver  goods,  etc. 
Commonwealth  v.  Temple,  ubi  sup. ;  State  v.  Foley,  31  Iowa,  627; 
Began  v.  Eighth  Ave.  R.  R.  Co.,  15  N.  Y.,  380,"and  other  cases 
cited  in  the  chancellor's  opinion. 

It  has  also  been  held  that  a  horse  railroad  company  may  exclude 
from  its  tracks  the  cars  of  another  horse  railroad  company,  though 
given  authority  to  use  such  tracks  by  the  leo^islature,  unlej^s  com- 
pensation is  required  to  be  made.  J  C.  «fe  Bersren  R.  R.  Co.  r,  J. 
O.  &  Hob.  R.  R.  Co.,  5  C.  E.  Gr.,  66 ;  S.  C,  6  C.  Gr.,  550 ;  Brook- 
lyn Cent.  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  32  Barb.,  358; 
Metrop.  R.  R.  Co.  v.  Qnincy  R.  R.  Co.,  12  Allen,  2t)2.  i^ow  the 
use  of  one  railroad  by  the  cars  of  another  company  may  be  objec- 
tionable, because  it  is  probable,  and  almost  certain,  that  such  use 
would  be  incompatible  with  its  full  use  and  enjoyment  by  the 
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company  that  laid  it.  But  it  is  not  difficult  to  conceive  of  cases 
where  it  would  be  quite  possible  to  run  cars  on  other  railroads,  at 
least  for  short  distances,  without  interfering  with  the  re^lar  use 
of  the  road  by  the  owners.  And  so  in  the  cases  last  cited,  the 
ground  of  the  decision  has  been,  not  that  there  was  an  interfer- 
ence with  the  full  use  of  the  railroad,  but  that  there  was  such 
an  occupation  of  the  property  and  franchise  of  the  railroad  com- 
pany as  was  manifestly  a  taking  or  appropriation  of  property  for 
which  compensation  might  be  required,  and  must  be  provided. 
Such  was  the  view  taken  by  Chancellor  Zabriskie  in  the  case  in  5 
C.  E.  Gr.,  66,  above  cited.  The  iron  rails  of  the  railroad  laid  in 
the  street,  he  held  to  be  the  property  of  the  railroad  company,  not 
abandoned  to  the  public  or  to  eveir  use  by  those  passing  over  the 
street.  Such  use  as  was  incidental  and  occasional  was  neld  to  be 
justified  by  an  implied  permission  arising  from  the  mode  in  which 
the  track  was  required  to  be  laid.  But  such  use  was  held  not  to 
include  the  use  of  the  track  for  a  competing  traffic  by  the  regular 
running,  over  tlie  rails,  of  cars  or  carriages  adapted  to  the  track 
and  operated  by  a  rival  company.  When  that  case  came  into 
this  court  by  appeal,  no  dissent  was  expressed  from  the  views  of 
the  chancellor.  The  decision  here  virtually  conceded  their  coirect- 
ness,  so  far  as  the  right  of  c(  mpensation  was  dependent  on  a  fran- 
chise and  property  in  the  raihoad.  But  this  court  held  that  com- 
pensation for  the  appropriation  of  the  property  had  been  substan- 
tially provided  for  m  the  legislative  scheme.  See  6  C.  E.  Gr.,  557. 

Is  ow  if  a  railroad  company  have  a  property  in  their  track  laid 
on  the  highway,  and  in  their  franchise  of  operating  it  for  tolls, 
which  entitles  them  to  compensation  for  the  use  of  it  by  a  rival 
car  company,  on  what  substantial  giound  can  it  be  denied  the 
same  riglit  when  a  like  use  is  made  of  its  track  by  coaches  or 
omnibuses  of  competing  companies?  It  is  true  that  there  may 
be  a  vast  difference  in  the  decree  to  which  a  railroad  company 
would  be  interfered  with,  whether  the  interference  proceeds  irom 
use  by  cars  or  by  coaches  capable  of  being  turned  off  the  track ; 
but,  so  far  as  the  property  and  franchise  are  concerned,  the  inter- 
ference is  identical  in  kind.  The  use  in  each  case  is  equally  an 
appropriation  of  property,  which  its  owner  may  resist  unless  com- 
pensation be  provided  for  hira. 

It  is  urged,  with  great  force,  that  there  is  an  implied  permission 
to  use  the  rails  thus  laid  on  a  public  highway,  to  every  one  law- 
fully passing  over  the  public  road  in  the  prosecution  of  a  lawful 
business,  and  who  do  not  directly  interfere  with  the  passage  of  the 
cars.  It  may  be  conceded  that,  by  the  legislative  requirement 
that  the  rails  should  be  laid  and  maintained  on  the  level  of  the 
road  and  of  the  width  of  the  ordinary  wagon  track,  and  by  the 
companv's  acceptance  of  such  terms  in  the  grant,  some  permission 
to  use  the  rails  is  implied.     It  is  a  permission  not  emanating  from 
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the  company,  nor  is  it  revocable  by  it.  It  arises  from  the  nature 
of  the  grant,  and  the  conditions  under  which  the  track  is  allowed 
to  be  laid.  So  far  as  its  use,  by  persons  driving  for  {>Ieasure,  on 
jonmeys,  or  in  ordinary  traffic  is  concerned,  sucn  an  implication 
may  well  arise.  Such  use  is  in  no  way  inconsistent  with  the  grant 
to  the  company,  and  is  not  destructive  to  its  business.  It  does  not 
affect  the  company's  rights  or  franchise.  It  may  wear  its  rails, 
bat  that  is  part  of  the  compensation  the  company  gives  the  public 
for  its  rights.  But  the  implied  permission  now  discussed  must 
not  be  extended  further  than  is  consistent  with  the  purpose  and 
design  of  the  grant  to  the  company.  That  purpose  was  to  serve 
the  public  by  a  use  of  the  public  highway  for  public  travel, 
whereby  a  cheap,  convenient,  and  regularly  incurring  mode  of  car- 
riage should  be  provided  for  all  passengers.  For  that  purpose  all 
the  powers  of  the  company  were  given.  Undoubtedly  a  correla- 
tive duty  devolved  on  the  company  to  lay  its  track  and  to  run  its 
cars  for  the  benefit  of  the  public.  Under  such  circumstances,  the 
laying  of  the  rails  must  be  considered  a  permission  to  use  them 
only  so  far  as  such  use  is  consistent  with  tne  grant  and  its  purpose. 
Clearly  the  railroad  has  not  becoma  part  of  tne  street.  Tlie  sills, 
ties,  and  rails  are  laid  on  the  street,  but  they  are  not  part  of  it. 
They  constitute  a  part  of  the  m  ichinery  for  the  transportation  of 
passeu^rs,  and,  although  placed  on  the  street,  no  more  become 
mrt  of  it  than  the  cars  or  carriages  place  J  on  the  rails.  Brooklyn 
bent.  R.  R.  Oo.  v,  Brooklyn  City  R.  R.  Co.,  ubi  sup.  Retaining 
thus  its  property,  no  permission  to  use  it  will  be  implied,  if  the  use 
is  incoDsistent  with  the  grant  and  its  purpose.  And  there  can  be 
no  question  but  that  its  use  for  a  business  competitive  with  that 
for  which  the  company  was  created,  is  inconsistent  with  the  grant, 
and  tends  to  thwart  its  purpose  and  to  destroy  the  usefulness  of 
the  company  to  the  public.  Permission  for  a  use  inconsistent  with 
the  grant  will  not  be  implied.  On  the  contrary,  the  implication  is 
of  an  exclusion  of  such  use. 

The  conclusion  then  is,  that  the  horse  railroad  company,  the 
complainant  below,  acquired,  by  the  grant  contained  in  the  char- 
ter, a  franchise   and  property  in   its  tracks  when  laid,  which  is 
exclusive  of  the  use  thereof  by  other  persons  or  companies,  in 
competition  with  it  in  the  business  of  carrying  passengers  for  hire. 
The  cases  cited  in  the   opinion  of  the  chancellor  indicate  an 
almost  universal   acquiescence  in  this  conclusion,  wherever  this 
question  has  been  raised.     In  addition  to  those  cases,  there  may 
he  cited  the  case  of  BufEalo  R.  R.  Co.  v,  Leighton,  in  which,  upon 
a  state  of  facts  identical  with  this  case.  Chief  Justice  Sheldon,  of 
the  Supreme  Court  of  Buffalo,  at  June  term,  1880,  restrained  the 
defendant  from  using  the  tracks  of  the  plaintiff's  railroad  in  the 
business  of  carrying  passengers  in  vehicles  of  any  description.  The 
whole  subject  is  admirably  summed  up  in  a  report  to  the  legisla- 
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tnre  of  MassachuBetts,  made  in  1865,  and  to  be  found  in  1  Bedf. 
on  Railways,  328. 

Upon  such  a  conclusion  being  arrived  at,  it  is  quite  manifest 
that  the  decree  below  must  be  sustained.  Such  an  interference 
with  a  franchise  granted  by  the  state,  and  exclusive  in  its  charac- 
ter, as  is  proved  to  have  occurred  in  this  case,  may  be  restrained 
by  injunction.  R.  &  D.  B.  R.  R.  Co.  v.  D.  <fe  R.  Can.  Co.,  3  C. 
E.  Gr.,  546. 

It  may  be  further  remarked  that  any  possible  rirfit  which  the 
coach  company  may  have  to  the  incidental  use  of  tlu^  rails  in  the 
use  of  the  street,  has  been  preserved  by  the  decree  and  injunction. 
No  appeal  was  taken  on  the  part  of  the  complainant  below,  and  I 
have  tnought  it  unnecessary  to  consider  the  question  presented  by 
this  limitation. 

Beasley,  C.  J. — The  object  of  the  bill  exhibited  in  this  case  is 
to  prevent  the  use  and  obstruction  of  the  complainant's  horse  rail- 
road,  in  the  city  of  Camden,  by  the  Citizens  Coach  Company,  the 
appellant  in  this  court. 

I  have  had  no  difficulty  in  settling  in  my  own  mind  what  the 
rights,  under  ordinary  circumstances,  of  the  horse  railroad  company 
are.  The  company  was  duly  chartered  by  the  legislature  to  build 
their  road,  and  to  run  cars  and  other  vehicles  upon  it,  and  to  charge 
for  the  transportation  of  persons  and  property  thereon,  provided 
that  such  charges  should  not  exceed  a  certain  maximum  sum.  I 
regard  this  grant  of  power  as  giving  to  the  corporation  on  which  it 
was  conferred  the  exclusive  right  to  the  use  oi  this  road  as  a  rail- 
road. No  one,  without  its  consent,  can  put  cars  or  other  vehicles 
upon  such  track,  for  the  purpose  of  using  it  as  a  railroad.  And 
further,  as  a  necessary  incident,  this  company  acquired  the  right  of 
way  when  overtaking  or  meeting  ordinary  vehicles. 

On  the  other  hand,  I  have  no  idea  that,  by  thus  having  laid  this 
track,  such  company  acquired  the  exclusive  right  to  use  the  space 
80  occupied,  or  any  part  of  such  space.  That  space  still  remained 
part  of  the  public  street,  open,  in  its  entire  area,  to  the  use,  in  the 
ordinary  way,  of  every  citizen.  Such  citizens,  under  such  condi- 
tions, could  use,  as  a  part  of  the  street,  either  transvereely  or  longi- 
tudinally, the  rails  so  laid.  I  would  refer  only  so  far  to  the  author- 
ities as  to  say  that,  with  almost  entire  unanimity,  they  maintain 
this  right  in  the  public  as  against  such  a  chartered  right  as  the  one 
now  in  question.  And  it  is  also  obvious  that  it  is  upon  this  foun- 
dation alone  that  the  legislative  claim,  which  has  been  several  times 
sanctioned  by  the  courts  of  this  state,  to  appropriate  the  public 
streets  to  the  use  of  these  railroads,  without  making  compensation 
to  the  land-owners  whose  title  extends  over  the  property  so  applied, 
can  be  justified.  Nor  does  it  seem  to  me  that  any  class  of  pereonB 
is  excluded  from  the  enjoyment  of  this  public  right.     A  company 
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or  a  corporation  eng^ed  in  a  bnsiness  oompetition  with  that  of  this 
railroad  company  neither  loees  nor  gains  anything  by  snch  a  rela- 
tion. The  entire  street  can  be  nsed  in  snch  a  competition  to  the 
6ame  extent,  and  in  the  same  manner,  as  it  is  lawfnl  to  nse  it  in  the 
pnrsDit  of  any  other  business. 

Such  being  the  relative  rights  of  the  public  and  of  the  railroad 
company,  the  question  arises  in  this  case  whether,  in  the  matters 
here  complaincKi  of,  the  rights  of  the  latter  have  been  infringed 
by  the  appellant.  The  respondent  complains  that  the  appellant 
1^  been  using  its  railroad  in  the  transpoitation  of  passengers.  The 
latter  avers  that  it  has  only  been  using  the  railroad  in  such  busi- 
ness as  a  part  of  the  public  highway,  as  it  had  a  right  to  do.  It 
seems  to  me  that  the  question  is  solved  as  soon  as  it  is  determined 
what  is  a  use  of  the  railroad  and  what  a  use  of  the  highway.  The 
peculiarity  of  the  use  of  the  railroad  consists  in  its  continuity ;  the  ve- 
nicies  remain  upon  the  rails  from  one  terminus  to  the  other,  thereby 
gaining  the  advantage  of  avoiding  the  impediments  incident  to  the 
uneven  surfaces  of  ordinary  road-beds.  But  when  the  railroad  is 
used  as  a  part  of  the  highway,  there  is  no  such  continuity  of  use. 
It  is  true  that  on  such  occasions  ordinary  vehicles  will  be  run,  for 
various  distances,  upon  the  rails ;  but  such  use  of  them  is  accidental 
and  intermittent.  I  think  it  results  from  these  definitions  that 
when,  in  the  pursuit  of  any  business,  the  wagons  connected  with  it 
are  run,  by  way  of  preference  and  to  the  largest  extent  practicable, 
on  one  oi  these  railroads,  such  practice  is  a  use  of  the  railroad. 
Such  use  differs  very  slightly  from  that  which  the  company  makes 
of  its  own  road.  ]!t  is  true  that,  in  a  wide  sense,  such  use  is  a  use 
of  the  public  street ;  but,  in  the  same  sense,  so  is  that  of  the  rail- 
road company  with  its  cars.  Therefore  it  seems  to  me  that  where 
it  is  a  part  oi  the  scheme  of  a  business  to  use  in  its  prosecution  the 
railroad  track  in  preference  to  the  other  parts  of  the  highway,  the 
carrying  out  cf  such  plan  is  a  use  of  the  railroad,  and  is  a  violation 
of  tne  exclusive  franchise  which  I  have  said  is,  in  that  respect, 
vested  in  the  railroad  company. 

And  this,  I  think,  is  what  has  been  done  in  the  present  case. 
The  evidence  has  satisfied  me  that  the  use  that  has  been  made  of 
the  road  of  this  respondent  by  the  vehicles  of  the  appellant  has 
been  the  result,  not  of  accident,  but  of  design.  It  has  been  quite 
clearly  proved  that  there  has  been  an  understanding,  either  express 
or  tacit,  between  the  managers  of  this  coach  company  and  their 
employees,  that  the  road  of  the  respondent  was  to  be  converted  into 
one  of  the  efficient  instruments  of  its  business ;  and,  as  was  to  be  ex- 
pected, such  understanding  has  been  put  into  effect,  utterly  regard- 
less of  the  embarrassments  which,  oy  such  action,  were  thrown 
upon  the  respondent.  The  road  of  the  respondent  has  not  only 
been  used  by  this  rival  company  to  the  greatest  extent  practicable, 
but  has  been  used  in  such  a  manner  as  seriously  to  obstruct  the  con- 
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venient  employment  of  it  by  its  owner.  Against  thecontinxianee  of 
such  conduct  the  respondent  had  a  right  to  appeal  to  the  law  for 
protection. 

And  it  is  on  this  same  ground  that  it  appears  to  me  that  the 
relief  by  injunction  was  admissible.  These  interferences  with  the 
rights  of  the  respondent  being  the  outcome  of  an  organized  plan, 
could  not  be  sufliciently  remedied  except  by  the  preventive  power 
of  a  court  of  equity.  Occasional  interruptions  and  invasions  of 
this  franchise,  not  being  parts  of  a  general  scheme,  would  not  have 
justified  such  interposition,  as  such  wrongs,  being  both  public  and 
private  nuisances,  could  have  been  suflSciently  repressed  by  actions 
at  law  or  by  indictments.  Under  such  conditions,  these  latter 
methods  of  redress  would  have  been  the  appropriate  and  sole  reme- 
dies. But  such  repressions  would  not  oe  adequate  where  the 
wrong-doing  proceeds  from  a  concerted  plan  of  operations,  because, 
as  the  remedy  would  be  aimed  at  the  effects,  ana  not  at  the  cause, 
the  result  would  be  the  inefficiency,  with  respect  to  I'esults,  ihat  in 
general  attends  a  great  multiplicity  of  suits. 

I  have  regarded  these  questions  as  of  considerable  importance, 
and  have,  on  that  account,  preferred  to  express  my  own  views  on 
the  subject ;  and  it  is  in  consequence  of  such  views  that  I  shall 
vote  to  affirm  the  decree  rendered  in  the  court  below. 

Decree  unanimously  affirmed. 

A  railroad  company  has  exclusive  control  of  its  track,  and  no  other  com- 
pany would  have  a  right  to  use  the  track  in  any  way  for  the  business  of  carry- 
ing passengers  without  an  express  grant  of  the  Legislature,  and  after  compen- 
sation. Buffalo  Street  Railroad  Company  v.  Leiuhton  10  Reporter,  No.  6 ; 
William  v.  Sharp,  27,  N.  Y.,  611;  Brooklyn  Central  R.  R.  Co.,  «.  Brooklyn 
City  R.  R.  Co.,  82  Barb.  (N.  Y.),  358;  New  York  &  Harlem  R.  R.  Co.  «. 
42d  Street  R.  R.  Co.,  60  Barb  (N.  Y.),  285;  In  re  Kerr,  42  Barb.  (N.  Y.),  119; 
The  Sixth  Avenue  R.  R.  Co.  t>.  K(rr,  45  Barb.  (N.  Y.),  138;  Jersey  City  Sc 
Bergen  R  R.  Co.  v.  Jersey  City  &  Hoboken  R.  R.  Co.,  5  C.  E.  Green  Cb. 

gf.  J.),  61;  Metropolitan  R.  R.  Co.  v.   Quincy  R.  R.  Co.,  12  Allen,  262; 
avis  «j.  Mayor  etc.,  of  New  York,  14  New  York,  606;  Commonwealths. 
Temple,  14  Gray,  74. 

Injunction  is  the  proper  remedy  to  secure  to  a  party  the  enjoyment  of  a 
statute  privilege  of  which  he  is  in  ac  iihI  possession,  and  his  legal  title 
whereto  is  not  put  in  doubt.  Croton  Turnpike  Co.  v.  Ryder,  1  Johns,  Ch., 
611;  Raritan  &  Delaware  BayR.  R.  Co.  v.  Delaware  &  Raritan  Canal  Co.,  8 
C.  E.  Green  (N.  J.),  646;  Boston  &  Lowell  R.  R,  Co.,  «.  Salem  &  Lowell  R. 
R.  Co. ,  2  Gray,  1 ;  Pontchartrain  R.  R.  Co.  v.  New  Orleans  «&  Carrollton  R, 
R.  Co.,  11  La.  Ann.,  253;  Agar  «.  Regents  Canal  Co.,  Cooper's Eq.,  77;  Packer 
V.  Sun  bury  &  Erie  R.  R.  Co.,  19  Pa.  St.,  211. 

A  railway  company  is  entitled  in  equity  to  protection  in  the  exercise  of  its 
franchises,  not  only  against  unlawful  competition  but  against  unlawful  ob- 
structions. Camden  Horse  R.  R.  Co.  v.  Citizens'  Coach  Co.,  4  Stewart's  Ch. 
rN.  J.),  531;  Central  R  R.  Co.  v,  Pennsylvania  R.  R  Co.,  4  Stewart's  Ch., 
475;  Raritun  &  Delaware  Bay  R.  R  Co.  t>.  Delaware  &  Raritan  Canal  Co.,  3 
C.  E.  Green  (N.  J.),  546 ;  Jersey  City  &  Bergen  R  R  Co.  u.  Jersey  City  A 
Hoboken  Horse  R  R  Co.,  6  C.  E.  Green  (N.  J.),  61;  Pennsylvania  R.  R. 
Co.  V,  National  R  Co.,  8  C.  E.  Green  (N.  J.),  441;  Bonaparte «.  Camden  & 
Amboy  R  R  Co.,  Baldwin,  C.  C,  205;  Giesy«.  Cincinnati  etc  R  R  Co.,  4 
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Ohio  St.,  808;  Jersey  City  Gas  Co.  v.  Dwight  d  Btewart  Ch.,  (N.  J.),  349; 
Boston  Water  Power  Co.  v,  Boston  A  Worcester  R.  R.  Co.,  16  Pickering, 
512;  Osborn  «.  Bank  of  United  States,  9  Wheat,  788;  Newburg  Turnpike 
Co.  «.  Miller,  5  Johns  Ch.,  101 ;  Ogden  v.  Gibbons,  4  Johns  Ch.  150. 

See  Brooklyn  City  &  Kewtown  R.  R.  Co.  «.  Coney  Island  R  R  Co.,  85 
Barb.  (N.  Y.),  864;  Oakland  R  R  Co.  v,  Oakland,  Brooklyn,  etc.,  R  R 
Co.,  45  Cal.,  865;  Coleman  «.  Second  Avenue  R  R  Co.,  88  N.  T.,201; 
Husser  «.  Fairmont  &  Arch  Street  R  R  Co.,  5  Pa.  Law  Jour.  Rep.,  466; 
Richmond  etc.,  R  R  Co.  «.  Louisa  R  R  Co.,  18  Howard,  71 ;  New  Orleans 
City  R  R.  Co.  v.  Crescent  City  R  R  Co.,  28  La.  Ann.,  759;  Iron  R  R  Co. «. 
City  of  Iron  ton,  19  Ohio  St.,  299;  Memphis  Freight  Co.  e.  Mayor,  etc.,  of 
Memphis,  4  Cold.  (Tenn.),  419;  Bardstown  A  Lon.  R  R  Co.  e.  Metcalf,  4 
Mete.  (Ky.).  200 ;  Mayor  of  Jersey  City  v,  Jersey  City  R  R  Co.,  5  C.  E.  Green 
Ch.,  366;  Pater8on&  Passaic  R  RCo.  v.  Mayor,  etc.,  9  C.  E.  Green  Ch.,  158. 

See  Omnibus  R  R.  Co.  v.  Baldwin  Poet. 


The  Dslawabs,  Lackawanna  &  Westsrn  Bailboad  Coicpaht 

The  Oxford  Iron  Compakt. 

(33  New  Jeneff  Eq.  Beport^  192.     October^  1880.) 

The  sixty-third  section  of  the  corporation  act  is  in  these  words :  ''In  case  of 
the  insolvency  of  any  corporation,  the  laborers  in  the  employ  thereof 
shall  have  a  lien  upon  the  assets  thereof  for  the  amount  of  wages  due  to 
them  respectively,  which  shall  be  paid  prior  to  any  other  debt  or  debts 
of  said  company;  and  the  word  '  laborers*  shall  be  construed  to  include 
all  persons  doing  labor  or  service  of  whatever  character,  for  or  as  work- 
men or  employees,  in  the  re^lar  employ  of  such  corporation.**     Hdd — 

1.  That  the  lien  so  given  comes  into  existence  as  of  the  date  which  the  court 

adjudges  to  be  the  time  when  the  insolvency  occurred  which  gives  it 
junsdiction. 

2.  That  persons  holding  claims  for  wages,  who  are  not  in  the  employ  of  a 

corporation  at  the  time  when  it  becomes  insolvent,  are  not  within  the 
pobcy  of  the  act,  and  therefore  have  no  lien  upon  the  assets  thereof. 
8.  Tiiat  the  presentation  of  a  claim,  embracing  other  items  than  charges  for 
wages,  aoes  not  work  a  forfeiture  of  the  right  of  lien  for  the  wages  given 
by  the  statute. 

4.  That  the  laborers  in  the  employ  of  a  corporation  at  the  time  of  its  insol- 

vency have  a  lien  upon  the  assets  thereof  for  the  whole  amount  of  wages 
due  to  them  respectively,  no  matter  how  long  before  the  date  of  insol- 
vency the  wages  may  have  accrued. 

5.  That  the  acceptance  of  a  promissory  note,  without  security,  does  not 

operate  as  a  waiver  of  the  lien  given  by  the  statute,  unless  an  intention 
to  relinquish  such  right  is  unmistakably  manifested. 

6.  That  the  lien  given  for  wages  dors  not  include  interest  which  has  accrued 

thereon  before  the  lien  attaches. 

7.  That  the  proving  of  a  claim  for  a  sum  in  excess  of  the  amount  really  due 

does  not  work  a  forfeiture  of  the  right  of  lien. 

On  exceptions  by  the  receiver  to  claims  for  wages  presented 
against  the  Oxford  Iron  Company. 

Mr.  Flavel  McGee,  for  receiver. 

'    Mr.  Henry  S.  Harris,  for  claimants. 
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Tlie  Vicb-Chancellob. — To  a  large  number  of  the  claims  for 
wages  exhibited  against  the  Oxford  Iron  Company,  and  in  behalf 
of  which  Kens  are  claimed  under  the  sixty-third  section  of  the  cor- 
poration act,  the  receiver  excepts,  denying  that  they  are  entitled  to 
the  preference  given  by  that  section.  The  questions  raised  by 
these  exceptions  have  been  informally  brought  before  the  court  by 
agreement  of  counsel,  and  fully  discussed.  I  shall  dispose  of  them 
in  the  order  in  which  they  were  discussed.  The  first  relates  to  the 
time  when  it  must  be  adjudged  the  right  of  lien  accrues — whether 
that  time  shall  be  held  to  be  fixed  when  the  fact  of  insolvency 
actually  occurs,  no  matter  how  long  that  may  be  before  legal  pro- 
ceedings are  instituted,  or  not  until  the  fact  of  insolvency  is  judi- 
cially ascertained.     The  section  is  in  these  words : 

^^  la  case  of  the  insolvency  of  any  corporation,  the  laborers  in  the  employ 
thereof  shall  have  a  lien  upon  the  assets  thereof,  for  the  amount  of  wages  due 
to  them  respectively,  which  shall  be  paid  prior  to  any  other  debt  or  debts  of 
said  company ;  and  the  word  '  laborers '  shall  be  construed  to  include  all  per- 
sons doing  labor  or  service  of  whatever  character,  for  or  as  workmen  or  em- 
ployees in  the  regular  employ  of  such  corporation."    Bev.,  188. 

That  part  of  the  section  which  creates  a  lien  is  practically  a 
transcript  of  the  forty-second  section  of  the  act  authorizing  the 
establishment  of  manufacturing  corporations.  Nix.  Dig.  (4th  ed.), 
639.  The  proper  construction  of  the  section  last  mentioned,  so  far 
as  it  affects  the  question  under  consideration,  was  settled  in  Bed- 
ford V.  Newark  Machine  Co.,  1  0.  E.  Gr.,  117.  The  purpose  of 
both  being  the  same,  and  their  language  being  identical,  a  judicial 
construction  of  one  determines  also  the  meaning  of  the  other.  The 
case  just  cited,  I  understand,  settles  two  propositions :  first,  that  a 
person  not  in  the  employ  of  the  corporation  at  the  time  it  becomes 
msolvent,  is  not  entitled  to  the  benefit  of  the  statute ;  and  second, 
that  the  insolvency  meant  in  the  act  is  that  ascertained  by  the  conrl 
as  the  ground  of  its  jurisdiction.  Until  a  corporation  becomes  in- 
solvent, and  this  fact  is  laid  before  the  court  in  the  regular  method 
of  procedure,  it  has  no  authority  to  interfere  with  the  corporation. 
Until  insolvency  is  charged  i^ainst  it,  in  legal  form,  the  court  ie 
bound  to  presume  it  was  solvent.  Upon  this  point,  Chancellor 
Green,  in  uie  case  just  cited,  said  that  tne  statute  looks  to  the  in- 
solvency which  leads  to  the  proceeding  resulting  in  a  judicial  deter- 
mination of  insolvencv.  He  further  said:  "The  court  cannot, 
upon  an  inquiry  of  this  nature  [and  the  inquiry  then  before  the 
court  was  as  to  who  was  entitled  to  this  lien],  undertake  to  investi^ 
gate  the  financial  ability  of  the  corporation  at  previous  periods, 
founded  upon  a  mere  failure  to  meet  its  engagements,  or  upon  thd 
actual  state  of  its  finances,  after  its  business  has  been  suspended.'^ 
The  insolvency  which  gives  rise  to  this  lien  is  that  which  is  judi- 
cially ascertained  and  fecomes  the  ground  of  the  court's  jurisdio- 
tion.    The  court  has  nothing  to  do  with  the  previous  condition  ol 
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the  corporation.  The  lien  given  by  the  statute  comes  into  exist- 
ence as  of  the  date  which  the  court  adjudges  to  be  the  time  when 
the  insolvency  accrued  whicli  gives  it  jurisdiction.  That  date  in 
this  case,  fixed  by  the  decree  of  the  court,  is  September  6th,  1878, 
and  that  must  be  taken  as  the  time  when  the  right  of  lien  arose. 

The  second  question  propounded  is,  Does  this  lien  arise  in  favor 
of  an  assignee  of  a  claim  for  washes,  wlio  acquired  his  right  prior  to 
to  the  date  of  insolvency  fixed  oy  the  decree  ?    The  wages,  to  be 
within  the  protection  of  the  statute,  must  be  due  to  a  person  in  the 
employ  of  the  corporation  at  the  time  when  it  becomes  insolvent. 
If  prior  to  that  tune  they  are  assigned,  so  that  when  insolvency 
occurs  they  are  not  due  to  an  employee,  no  lien  arises.     Such,  I 
think,  is  the  plain  direction  of  the  statute.     Its  words  are :  ^^  In 
case  of  the  insolvency  of  any  corporation,  the  laborers  in  the  em- 
ploy thereof  shall  have  a  lien  upon  the  assets  thereof,  etc."     Only 
those  in  the  employ  of  the  corporation  at  the  time  of  its  insolvency 
are  within  either  the  words  or  the  policy  of  the  statute.     The  pur- 
pose of  the  statute  is  obvious.     It  is  sometimes  a  matter  of  the 
utmost  importance  to  the  public  that  the  business  of  an  insolvent 
corporation  should  be  kept  in  operation,  and  it  is  almost  always 
true  that  the  property  of  such  bodies  cannot  be  preserved  unless 
they  are  kept  up  as  going  concerns.     The  statute  was  designed  to 
accomplish  both  of  these  purposes.     And  to  this  end  it  was  clearly 
necessary  that  the  employees  of  a  corporation  in  an  insolvent   con- 
dition, whose  skill  and  labor  are  indispensable  to  the  continuance 
of  its  operations,  should  be  made  secure  for  their  wages.     To  en- 
able an  insolvent  corporation  to  retain  its  employees  is  the  primary 
object  of  the  statute.     Persons  holding  claims  for  wages,  who  are 
not  in  the  employ  of  a  corporation  at  the  time  when  it  becomes 
insolvent,  are  not,  therefore,  within  its  policy  nor  entitled  to  its 
protection. 

It  is  undoubtedly  true  that  the  assignment  of  the  debt  carries 
with  it  any  security  which  the  assignor  holds.  But  when  these 
assignments  were  made  the  assignors  had  no  eecurity  or  lien.  The 
right  of  lien  arose  subsequently,  and  though  the  assignors  may  still 
have  been  in  the  employ  of  the  corporation  whan  it  became  insol- 
vent, the  wages  previously  assigned  were  not  due  to  them,  but  to 
persons  not  entitled  to  the  character  of  employees.  The  statute 
creates  a  lien  in  favor  of  no  person  except  an  employee  who  is  in 
the  employ  of  a  corporation  at  the  time  when  it  becomes  insolvent, 
and  in  favor  of  no  debt  except  for  wages  due  an  employee  who 
is  in  the  employ  of  a  corporation  at  the  time  when  it  becomes  insol- 
vent. 

An  assignment  made  after  the  lien  has  attaclied  passes,  of  course, 
both  wages  and  lien,  and  in  such  case  the  assignee  will  hold  the 
debt  with  its  security. 

The  third  question  submitted  asks  whether,  if  a  claim  is  pre- 
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sented,  embracing  other  items  than  charges  for  wages,  a  lien  for 
any  part  of  it  will  attach  ?  The  statute  gives  no  specific  direction 
as  to  the  method  in  which  claims  under  this  section  shall  be  proved. 
Unsecured  debts  are  to  be  proved  in  such  manner  as  this  court  shall 
direct.  Kev.,  188,  §  62.  Generally  the  books  of  a  corporation 
contain  the  only  written  evidence  of  the  amount  of  wages  due  to 
its  employees.  When  tins  is  the  case,  no  difficulty  can  arise  in 
ascertaining  the  sums  for  which  liens  may  be  claimed.  To  prevent 
confusion  in  case  an  employee  happens  to  have  two  claims,  one 
entitled  to  preference  and  the  otlier  not,  they  should  be  proved 
separately,  but  if  he  fails  or  refuses  to  do  so,  I  know  of  no  princi- 
ple of  law  which  would  justify  the  couit  in  declaring  that  he  had 
thereby  forfeited  his  right  under  the  statntc.  If,  in  consequence 
of  the  intermingling  of  charges  for  wages  with  charges  not  lienable, 
serious  difficulty  should  arise  in  ascertaining  how  mucli  is  due  for 
wages,  I  think  all  fair  doubts  should  be  resolved  against  the  claim- 
ant's right  to  preference,  and  he  should  only  be  aUowed  a  lien  for 
such  sum  as  clearly  appears  to  be  due  for  wages. 

The  fourth  question  discussed  is.  Does  the  statute  give  a  Ken  for 
wages  earned  prior  to  April  7th,  1875  ?  That  is  the  date  of  the 
incorporation  of  the  provision  under  consideration  into  the  general 
corporation  act.  Prior  to  that  date  it  applied  to  such  corporations 
only  as  were  organized  under  the  act  authorizing  the  establislmient 
of  manufacturing  corporations.  The  Oxford  Iron  Company  was 
created  by  special  charter.     P.  L.  of  1859,  p.  377. 

Statutes  are  to  be  construed  to  operate  prospectively,  unless  a 
retrospective  eflEect  be  clearly  intended.  As  a  general  rule,  a 
statute  takes  effect  only  from  its  date,  and  therefore,  although  its 
words  may  be  broad  enough,  in  their  literal  signification,  to  com- 
prehend existing  cases,  it  is  to  be  construed  as  extending  only  to 
cases  that  shall  arise  after  its  date.  Even  remedial  statutes  are  to 
be  deemed  prospective,  and  are  not  to  be  applied  to  existing  pro- 
ceedings unless  a  contrary  intent  be  clearly  expressed.  These  ai^ 
familiar  rules  of  construction. 

There  is  nothing  on  the  face  of  this  statute,  and  certainly  noth- 
ing in  its  poUcy,  which  indicates  that  the  legislature  intended  it 
should  have  a  retrospective  effect.  The  Ben  given  by  it,  as 
against  this  corporation,  attaches  only  to  wages  earned  since  April 
7th,  1875. 

Some  of  the  employees  of  the  Oxford  Iron  Company  have  per- 
mitted their  wages  to  remain  uncollected  for  long  periods,  ex- 
tending in  some  instances  over  three  or  four  years.  W  hether  they 
did  so  at  the  request  of  the  officers  of  the  corporation,  or  because 
they  believed  them  to  be  safe  and  desired  them  to  accumulate, 
does  not  appear.  The  question  raised  on  this  branch  of  the  case 
is.  Are  such  parts  of  the  claim  as  embrace  wages  earned  prior  to 
the  pay-day  immediately  preceding  the  date  when  the  corporation 
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.became  insolvent,  entitled  to  the  preference  given  b^*  tlie  statute? 
It  is  insisted  that  the  statute  was  not  intended  to  give  protection 
to  the  negligent  and  slothful,  nor  to  enable  employees  to  use  a 
trading  or  manufacturing  corporation  as  a  savings  bank.  Its  per- 
tinent words  are  that  the  employees  in  the  employ  of  any  corpoi^ 
ation  at  the  time  when  it  becomes  insolvent,  shall  liave  a  lien 
"for  the  amount  of  wages  due  to  them  respectively."     This  lan- 

rige  is  plain  and  easily  understood.  The  inquiry  is  very  simple, 
the  sum  claimed  wa^;es  i  If  the  wages  have  l)een  paid,  and 
then  returned  as  a  deposit  or  loan,  the  sum  due  is  not  wages — they 
have  been  paid — ^but  a  loan.  But  if  no  payment  has  l)een  made: 
but  the  sum  due  still  represents  compensation  for  lalH)r  or  service, 
then  the  case  is  just  the  one  described  by  the  statute,  and  is  clearly 
within  its  words  as  well  as  its  spirit.  There  are  no  restrictive  words 
in  this  statute,  either  as  to  time  or  amount.  The  statute  regulat- 
ing assignments  for  the  benefit  of  creditors  limits  the  sum  for 
which  preference  may  be  claimed.  Rev.  38  §  8.  The  presence 
of  this  limitation  in  one  act,  and  not  in  the  other,  shows  veiy 
clearly,  I  think,  that  the  legislature  intended  to  prescribe  a  differ- 
ent rule  in  one  case  from  that  which  was  prescribed  in  the  other. 
This  purpose  must  have  effect. 

The  sixth  question  is,  Does  the  acceptance  of  a  promi>sory  note 
operate  as  a  waiver  of  the  lien  ?  This  lien,  like  any  other  right, 
may  be  waived.  An  intention  to  extinguish  a  right  may,  in  cer- 
taiu  cases,  be  as  unmistakably  manifested  by  acts  as  by  words  ;  but 
to  warrant  the  court  in  giving  acts  such  force,  they  must  declare 
the  actor's  purpose  with  such  clearness  and  certainty  as  to  be,  in 
effect,  a  declaration  of  his  intention  to  give  up  his  rights.  The 
acceptance  of  a  promissory  note,  without  security,  is  not  capable 
of  being  so  uudei-stood ;  all  the  inferences  to  be  (Irawn  from  such 
an  act  run  very  strongly  in  the  opposite  direction.  The  rule  upon 
this  subject,  I  think,  is  settled.  The  acceptance  of  the  debtor's 
own  promissory  note  for  a  debt,  which  may  be  made  the  basis  of 
a  lien  under  the  mechanics'  lien  law,  is  not  a  waiver  of  the 
payee's  right  of  lien.  The  same  rule,  I  think,  should  govern  here. 
The  seventh  question  may  be  stated  as  follows :  Does  this  lien 
include  interest  ?  The  question,  it  will  be  observed,  assumes  that 
interest  has  accrued.  TVnat  the  fact  is  I  have  no  means  of  ascer- 
taining, but  for  the  purpose  of  deciding  the  question,  I  shall  assume 
that  interest  has  accrued.  Interest  is  not  within  the  literal  terms 
used — wages  alone  are  mentioned.  The  employees  are  to  have  a 
lien  "for  the  amount  of  wages  due  to  them  respectively."  Ordi- 
.'•arily,  where  a  debt  bears  interest,  the  interest  is  regarded  as  an 
incident  of  the  debt,  constituting  part  of  it;  and  if  a  lien  is  given 
for  the  debt,  it  covers  the  whole  debt,  including  interest.  But  the 
word  need  here  is  not  "  debt,"  but "  wages  " — viz.,  compensation 
for  labor  or  services.    Another  part  of  the  section,  however,  shows 
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that  wages  was  used  afi  synonymous  with  debt,  for  the  direction  is 
that  wages  shall  be  paid  prior  to  other  debt  or  debts.  The  impor- 
tant considerations  on  tnis  branch  of  the  case  are:  Wages  are 
usually  paid  at  short  intervals.  Such  is  almost  the  universal 
custom.  It  grows  out  of  the  necessities  of  the  employees.  Thev 
generally  work  for  small  compensation,  and  their  daily  labor  is 
their  only  me^ns  of  support.  They  are  seldom  able  to  allow  their 
wages  to  accumulate,  protection  for  accumulation  was,  obviously, 
not  one  of  the  purposes  of  the  law.  Such  cases  so  rarely  happen 
that  it  caimot  be  supposed  that  the  legislature  intended  to  make 
provision  for  them.  The  legislature  merely  intended  to  secure  to 
employees  their  wages,  for  that  was  all  the  protection  it  was 
necessary  to  extend  to  them  to  accomplish  the  end  in  view,  namely, 
to  keep  an  insolvent  corporation  in  operation  as  a  going  concern. 
In  the  great  majority  of  cases,  the  amount  of  wages  that  an  em- 
ployee will  allow  to  fall  in  aiTear  will  be  very  small,  and  the  sum 
due  for  interest  will  be  still  smaller — so  trifling,  indeed,  that  it 
would  have  no  influence  whatever  upon  his  judgment  in  deciding 
whether  he  should  stay  or  seek  other  employment.  Besides  the 
preference  given  is  in  derogation  of  the  common  right  of  equaKty 
amonff  creditors  of  the  same  rank,  and  the  scope  of  the  statute 
slioula  not,  therefore,  be  extended  by  construction.  The  court  is 
bound  to  give  what  is  granted,  but  nothing  more.  The  lien  given 
is  for  wages,  and  I  think  the  court  is  bound  to  restrict  it  to  wages. 
No  interest  should  be  allowed  before  the  lien  attaches ;  after  that, 
interest  should  be  allowed. 

The  counsel  of  the  receiver  charges  that  some  of  the  claims  have 
been  proved  for  sums  in  excess  of  the  amounts  really  due.  Such 
claims,  he  insists,  are  fraudulent :  and  for  that  reason  it  is  the  duty 
of  the  court  to  declare  the  right  of  lien,  in  respect  to  them,  to  be 
forfeited.  There  is  no  evidence  of  fraud  before  the  court.  But 
suppose  there  was — the  statute  does  not  make  fraud  a  cause  of 
forfeiture.  It  contains  no  words  of  forfeiture  for  any  cause.  Such 
a  purpose  must  not  be  imputed  to  the  law-making  power,  in  the 
absence  of  clear  words,  or  an  implication  so  strong  as  to  be  equiva- 
lent to  express  words.  Reeve  v.  Elmendorf,  9  Vr.,  125,  has  no 
application  to  the  matter  in  hand.  There  is  no  analogy,  in  any 
point  of  view,  between  the  two  cases.  Usually  the  omcers  of  a 
corporation  are  much  better  informed  as  to  the  amounts  due  to  its 
creditors  of  this  class  than  are  the  creditors  themselves.  Their 
books  frequently  contain  the  only  account  existing  between  the 
parties,  and  in  case  of  dispute  are  resorted  to  by  both  parties  as 
their  mutual  arbiter.  It  is  not  pretended  in  this  case  that  the 
least  diflJculty  will  be  encountered  in  ascertaining  the  actual 
amounts  due. 

In  my  judgment,  the  mere  fact  that  a  claim  for  wages  is  pre- 
sented lor  a  sum  in  excess  of  the  amount  really  due,  does  not 
deprive  the  claimant  of  the  preference  given  to  him  by  the 
itatnte. 
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Ordiziarily  a  servant  is  not  entitled  to  a  lien  or  preference  in  paynMOl 
for  his  services.  Hoover  v,  Epler,  52  Pa.  St.,  522;  Lewis  «.  Patterson,  20 
La.  Ann.,  294.  Kor  the  officers  of  a  corporation.  Croton  Ins.  Co.  Case. 
8  Barb.  Ch.,  642.  Nor  tort-feasors.  Dwinel  v.  Fiske,  9  Me.,  21 ;  Madden  «. 
Eempster,  1  Camp.,  12;  Lempriere  v.  Pasley,  2  T.  R,  485;  Hotchkiss«. 
Hmit,  49  Me.,  218.  See  Hamilton  v.  Buck,  86  Me.,  586;  I>OTsey  e.  Lan^- 
worthy,  3  Greene  (La.),  841.  Nor  a  creditor  on  his  debtor^s  chattels  in  his 
possession.  Allen  v.  Megguire,  15  Mass.,  490;  Brewer  v.  Htkin,  11  Pick., 
298;  Owen  e.  Dixon,  17  Conn.,  492;  Bailey  v.  Ross,  20  N.  H.,  802.  See  St. 
Louis  V.  Regenfuss,  28  Wis.,  144. 

Within  the  meaning  of  statutes  giving — 1,  servants;  2,  laborers;  8,  em* 
ployees;  4,  mechanics;  5,  artificers;  and  6,  operatives — preferences  for  wages 
for  work  done,  the  followinfi[^have  been  deemed:  1,  SERVAirrs. — An  overseer 
and  bookkeeper.  Hovey  v.  Ten  Broeck,  8  Roberts,  816.  A  superintendent. 
Wickham  v.  Hardy,  5  Jur.  (N.  S.),  871 ;  Cumberland  R.  R  v.  Slack,  45  Md., 
161.  An  assistant  superintendent.  Vincent  e.  Bamford,  1  Jon.  &  Spen., 
606.  See  Bryan  e.  State,  44  Ga.,  828.  A  mining  boss.  Del.  Canal  Co.  «. 
Carroll,  89  Pa.  St.,  874.  A  civil  engineer.  Williamson  v.  Wadsworth,  49 
Barb.,  294.  See  Callahan  9.  B.  &  M.  R  R.,  23  Iowa,  562;  Pa.  R.  R.  «. 
Lenffer,  84  Pa.  St.,  168.  A  clerk  and  foreman.  Bx  parte  Humphreys,  S 
Deac.  &  Chit.,  114;  Salina  v.  Seitz,  16  Kan.,  143;  Abbott  e.  Steam  Packet 
Co.,  4  Md.  Chi,  810.  A  traveler  engaged  at  an  annual  salary.  Ex  parte 
Neale,  1  Mont.  &  Mac.,  194.  See  Reg.  v.  Tite,  Leigh  A  Cave,  29;  Reg.  e. 
Kegos,  L.  R  (1  C.  C),  84.  The  mate  of  a  vessel  Ex  parte  Homborg,  6 
Jur.,  898.  The  housekeeper  of  a  hotel.  Lawler  v.  Linden.  Ir.  L.  R  (10 
Com.  Law),  188.  A  bar-keeper.  Boniface  v.  Scott,  3  Serg.  &  Rawle,  851. 
A  journeyman.  Harte.  Aldridge,  Cowp.,  54;  Loffib,  498.  See  Landry  •• 
Blanchard,  20  La.  Ann.,  173;  Ex  parte  Gordon,  1  Jur.  QX.  8.),  688;  Jobaen 
9.  Boden,  8  Pa.  St.,  463;  Phillips  on  Mech.  Liens,  §  50.  A  designer.  Ex 
parte  Ormerod,  1  D.  &  L.,  825.  An  oven-placer  in  a  pottery.  Willett  v. 
Boote,  6  H.  &  N.,  26.  A  clerk  whose  wages  are  not  aU  due.  Thomas  «. 
Williams,  1  A.  &  E.,  685. 

2.  Laborrks. — A  railroad  workman  with  his  team.  Warner  e.  Hudson 
River  R.  R.,  5  How.  Pr.,  454.  But  as  to  the  team,  see  Atcherson  v.  Troy  R. 
R,  6  Abb.  Pr.  (N.  S.),  329;  Barnard  v.  McKenzie,  4  Col.,  251 ;  Hill  v.  New- 
man, 38  Pa.  St.,  151;  Heebner  e.  Chave,  5  Pa.  St.,  115;  Wentworth's  Ap- 
peal, 82  Pa.  St.,  469;  Hope  Mining  Co.,  1  Sawy.,  710;  Coburn  v.  EersweU, 
85  Me.,  126;  McCrillis  c.  Wilson,  84  Me.,  286;  Balch  v.  N.  Y.  &  O.  R  R, 
46  N.  Y.,  521 ;  Brusie  t.  Griffith,  84  Cal.,  802;  Branin  e.  Conn.  R  R.,  81  Vt., 
214.  A  laborer,  although  also  a  mechanic.  Adams  v.  Goodrich,  55  Ga.. 
233.  See  Myers  v,  Buchanan,  46  Miss.,  897.  Holsters  of  materials.  Tizzara 
«.  Hughes,  3  Phila.,  261.  One  employed  by  the  owner  to  cook  for  his  work- 
men. Young  V,  French,  85  Wis.,  Ill ;  contra,  SuUivan^s  Appeal,  77  Pa  St., 
107;  McCormick  v.  Los  Angeles  Co.,  40  CaL,  185.  A  pilot,  who  was  also  a 
contractor.  Hanson  v.  Hiles,  84  Iowa,  850.  See  Cook  t>.  Parham,  24  Ala., 
21;  Dndman  v.  Dublin  Board,  Ir.  L.  R  (7  Com.  Law),  518.  A  miner  who 
mines  coal  for  a  certain  price  per  ton.  Penna.  Coal  Co.  v.  Costello,  33  Pa. 
St.,  241;  Reed's  Appeal,  18  Pa.  St.,  285.  All  who  work  with  their  own 
hands.  Seiders's  Appeal,  46  Pa.  St.,  57;  Ingram  v.  Barnes,  7  £1.  <&  Bl.,  115; 
Jacobs  «.  Knapp,  50  N.  H.,  71;  Floyd  v.  Weaver,  16  Jur.,  289;  Cochran  v. 
Swan,  53  Ga.,  89;  Bobbins  v.  Rice,  18  N.  H.,  507.  The  digger  of  a  well  at 
a  certain  price  per  foot.  Lowther  e.  Radnor,  8  East,  113.  House  painters. 
Varidne  «.  Nelson,  51  HL,  422.  A  reporter  and  city  editor  of  a  newspaper. 
Berries  «.  Norvell,  17  Am.  Law  Reg.  (N.  S.),  97  and  note.  A  drayman. 
Watson  V.  Watson  Co.,  8  Stew.  £q.,  588. 
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tSvplojees  or  laborers  of  a  sab-contraetor  may  be  induded.  Branm  «• 
■Conn.  R.  R,  81  Vt.,  214;  Mundt  «.  Sheboygan  R.  R.,  81  Wia.,  461;  Peters 
«.  St.  Louis  R.  R.,  24  Mo.,  686;  Kent «.  New  Tork  Central  R.  R.,  12  N.  Y^ 
€88;  Grannahan  v.  St.  Louis  R.  R.,  80  Mo.,  646;  Cosgrove  «.  Tebo  R.  R.,  54 
Mo.,  495;  Hart  «.  Boston  R.  R.,  121  Mass.,  510;  Conant  v.  Van  Shaick,  24 
Barb.,  87;  Winslow  «.  Urquhart,  89  Wis.,  260;  Redmond  c.  Galena  R.  R. 
id.,  426. 

But  see  Arbuckle  c.  Illinois  R.  R.,  81  111..  429;  Cairo  R.  R.  «.  Watson,  85 
ni.,  531;  Gallagher  v.  Ashby,  26  Barb.,  143;  Millered  «.  Lake  Ontario  R. 
R.,  9  How.  Pr.,  238;  Lake  Erie  R.  R.  v,  Eckler,  13  Ind.,  67;  Indianapolis  R. 
R.  «,  O'Rcily,  38  Ind.,  140;  Marks  tj.  Indianapolis  R.  R.,  id.,  440;  Utter  «. 
Crane,  87  Iowa,  631;  Doe  v,  Monson,  83  Me.,  430;  Jacobs  «.  Knapp,  50  N. 
H.,  71;  Guthrie  «.  Horner,  12  Pa.  St.,  236. 

8.  Emflotebs. — Counsel  who  haye  rendered  professional  services.  Gur- 
ney  «.  Atlantic  &  G.  W.  R.  R.,  68  N.  Y.,  858.  Police  officers.  Mallory  t. 
United  States,  3  Ct.  of  01.,  257.  See  Kimball  «.  Boston,  1  Allen,  417.  A 
laborer  on  government  rounds.  Stone^s  Case,  3  Ct.  of  CI.,  260.  Not  one 
who  merely  shovels  and  loads  dirt  on  a  gravel  train.  Deppe  «.  Chicago 
R.  R.,  36  Iowa,  62.  A  secretary.  Wells  «.  South  Minn.  R.  R.,  1  Fed.  Rep., 
270. 

4.  Mechanics. — ^A  vender  of  machinery  is  not  a  machinist.  Kirkpatrick 
f>.  Bank  of  Augusta,  30  Ga.,  465;  Schofield  d.  Stout,  59  Ga.,  637.  A  corpo- 
ration may  be.  Loudon  «.  Coleman,  59  Ga.,  663;  Phillips  on  Mech.  Lien, 
%  63;  Yellow  River  Co.  tj.  Arnold,  46  Wis.,  214.  See  Kentucky  Lead  Co.  tj. 
-New  Albany  Water  Works,  62  Ind.,  68.  Not  one  who  works  casually  at  a 
trade.     Grantham^s  Case,  1  Winst.,  78. 

6.  Abtificebs. — A  weaver  of  gloves  at  an  agreed  price  per  dozen  pair. 
Chawner  o.  Cummings,  8  Q.  B.,  311 ;  Moorhouse  v.  Lee,  4  F.  &  F.,  854.  A 
'*  butty  collier.^'  Bowers  «.  Lovekin,  6  £1.  &  Bl.,  684;  Sleeman  v.  Barrett, 
2  H.  &  C,  984;  Pillar  v.  Llynor  Co.,  L.  R.  (4  C.  P.),  752.  A  vessel  iron- 
plater.  Lawrence  v,  Todd,  14  C.  B.  (N.  S.),  554.  One  working  manually 
and  also  superintending  others,  for  weekly  wages  and  a  commission.  White- 
ley  V.  Armitage,  13  W.  R.,  144.  An  overseer  in  a  printing-office.  Bishop 
0.  Letts,  1  F.  &  F.,  401. 

6  Operatiybs. — An  apprentice.  £x  parte  Steiner,  1  Pa.  L.  J.  Rep.,  368; 
Bedford  «.  Newark  Machine  Co.,  C.  E.  Gr.,  117.  See  The  Beaver,  8  Rob. 
Ad.,  292;  Masons.  The  Blaireau,  2  Cranch,  240;  Milligan  «.  Wedse,  12  A. 
&  £.,  737;  New  Orleans  R.  R.  «.  Harrison,  48  Miss.,  112.  Or  son  of  a  work- 
man. In  re  Hartman,  4  Bank.  Reg.,  103;  Atcherson  «.  Troy  R  R.,  6  Abb. 
Pr.  (N.  S.),  338.  See  Barron  c.  Collins,  49  Ga.,  6850.  Or  wife.  Thayer  «. 
Mann,  2  Cush.  871.     See  Angulo  o.  Sunol,  14  Col.  402. 

The  following  were  held  to  come  within  none  of  the  classes  named.  A 
statute  giving  redress  to  *'any  per»on^*  injured  on  a  railroad,  does  not  in- 
clude a  laborer.  Rohback  «.  Pac.  R  R.,  43  Mo.,  487.  A  statute  exempting 
the  wages  of  railroad  employees  from  garnishment  was  afterwards  extended 
to  all  employees  who  were  married.  Heldy  that  railroad  employees  w^ere 
embraced  in  the  amendment.  Burlanderv.  Milwaukee  R  R.,  26  Wis.,  76. 
SeeJohnston^sEstate,  d3Pa.  St.,611.  Contractors.  Sherman  «.  Sanders,  13 
O.  B.,  166;  Ingram  o.  Barnes,  7  El.  &  Bl,  115;  Riley  v.  Warden,  2  Exch. 
60;  Lehigh  Coal  Co.  o.  Central  R  R.  Co.,  2  Stew.  Eq.,  262;  Ney  «.  Dubuque 
R.  R.,  20  Iowa  847 ;  Boutwell  «.  Townsend,  87  Barb,  206 ;  Cummings  «.  Kew 
YorkR  R.,  ILans.,  68;  Chapman  9.  Black  River  R.  R.,  4Lans.^6;  Corbin  o. 
Amer.  Mills,  27  Conn.,  274;  Balch©.  N.  Y.  &  O.R  R,  46  N.  T.  521;  Aikiii 
/o.  Wasson,  24  N.  Y.,  482;  Breed  v.  NagLe,  46  Ga.,  112;  Witman  «.  Walker, 
9  W.  &  S. ,  183 ;  Footman  v.  Pusey,  46  Ga. ,  661 ;  Robinsoa  o.  Webb,  11  Bush, 
474;  Chicago  R  R.  v.  McCarthy.  20  HI.,  886.  A  physician.  Weymouth  «. 
Sanborn,  43  N.  H.,  171.     See  Hunter's  Case,  1  Winst..  872.    A  foreign  Boper- 
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intendent  of  mines.  Hill  v.  Spencer,  61  N.  T.,  274;  Dean  «.  De  Wolf ,  Id 
Hon.,  186.  A  time-keeper  of  laborers.  M.  E.  &  T.  B.  R.  «.  Baker,  14  Ean., 
563;  Snyder  v.  Gibbons,  3  Phila.,  126.  Or  paymaster.  Edgar  o.  Salisbury,  17 
Mo.  271.  A  consulting  engineer.  Ericsson  o.  Brown,  88  Barb.,  890.  A  secre- 
tary. Coffin  t>.  Reynolds,  87  N.  Y.,  640.  See  Richardson  c.  AbcndroLh,  48 
Barb.,  162.  An  arcfaitect.  Bank  of  Pa.  «.  Gries,  85  Pa.  St.,  428;  Ameso. 

Dyer,  41  Me.,  397 ;  Price  c.  Kirk,  90  Pa.  St. ;  Raeder  c.  Bensberj?,  6  Mo. 

App.,  445.  Alitor,  where  he  also  superintends  the  building.  Mut.  Ben.  Ins. 
Co.  €.  Rowand,  11  C.  E.  Gr.,  889;  Kni:,'ht  v.  Norris,  18  Minn.,  473;  St.  Clair 
Coal  Co.  f.  Martz,  75  Pa.  St.,  884;  Srryker  v.  Cassidy,  76  N.  T.,  60.  See 
Foushec  «.  Grigsby,  12  Bush,  75.  The  f^uperintendeDt  of  a  build ing,  who  is 
also  the  contractor.  Blakey  v.  Blakoy,  27  Mo.,  89.  See  Kansas  R.  R.  «.  Little, 
19  Kan.,  267.  The  foreman  of  a  tuilor.  Lauran  v.  Ilotz,  1  Mort.  (N.  S.),  140. 
A  teacher  in  an  insolvent's  school.  Lnbato^s  Case,  2  Mart.  (N.  S.),  6  52.  See 
Doliahite's  Case,  1  Winst.,  64.  A  mu^io  master.  JSx  parte  Walter,  L.  R.  (15 
Eq.),  412.  A  governess.  Todd  «.  Kerrick,  8  Bzch.,  151.  Workmen  in  an 
iron  foundry,  as  servants.  Measan's  Case,  5  Binn.,  167;  ex  parte  Crawfoot^ 
1  Mont.,  270.  An  undertaker.  Jones  «.  Shawhan,  4  W.  A.  S.,  257.  Theguara 
of  a  stage-coach  (Ex  parte  Skinner,  2  Beac.  A  Chit.,  882.  Workmen  who 
work  by  the  piece.  Ex  parte  GreUier,  1  Mont.,  264.  A  surveyor  of  wood. 
Blackman's  Case,  6  Chicago  L.  N.,  18.  *' Croppers."  Dnniel  v.  Swearengen, 
6  Rich.  (N.  S.),  471.  One  who  had  agreed  to  build  a  wall  at  a  certain  price 
and  within  a  certain  time.  Lancaster  d.  Greaves,  9  B.  &,  C,  628;  McGinness 
«.  Parrington,  48  Conn.,  148.  An  overseer  (Rust  v.  Billingslea,  44  Ga.,  808; 
Whitakerv.  Smith,  81  N.  C,  840.  See  Caraker  e.  Mathews,  25  Ga.,  571. 
One  engaged  in  selling  and  delivering  wood  by  the  cord  at  a  mill.  Wads- 
worth  V.  Duke,  50  Ga.,  91.  See  Palmer  v.  Tucker,  45  Me.  816.  A  plasterer. 
Fox  V,  Rucker,  80  Ga.,  525;  Parker  e.  Bell,  7  Gray  429.  A  mover  of  build- 
ings. Stephens  v.  Holmes,  64  111.,  836.  An  agent  of  an  insurance  company, 
in  anotber  state.  First  Nat.  Bank  v.  Jaggers,  81  Md.,  88.  A  policeman. 
Jonnson  e.  Mallet,  2  Winst.,  18.  See  Buttrick  v.  Lowell,  1  Allen,  172;  Kim- 
ball t.  Boston,  Id.,  417. 

Servants,  etc.,  who  voluntarily  leave,  forfeit  their  lien  for  wages  due.  Ex 
parte  Gee,  8  Deac.,  663;  ex  parte  Bennett,  2  Mont.  &  Agr.,  669;  Napier's 
Case,  2  Pug.,  800,  3  Pug.,  134;  Bedford  v.  Newark  Machine  Co.,  1  C.  £. 
Gr.,  117.  See  Curtis^s  case.  1  Winst.,  180 ^  Sanders's  Case,  2  Mont.  &  Ayr., 
884. 

Taking  a  note  for  the  wages  is  no  waiver.  Weymouth  v.  Sanborn,  43  N. 
H.,  171;  Clement  V.  Newton,  78  111.,  427;  Laviolete  v.  Redding,  4  B.  Mon., 
81;  Globe  t).  Gale,  7  Blackf.,  218;  Meekse.  Sims,  84  111.,  422;  McMurray  o. 
Taylor,  80  Mo.,  263;  Morrison  v.  Luura,  40  Mo.,  260;  Blake  9.  Pitcher,  50 
Md.,  453;  Prentiss  v.  Garland,  67  Me.,  845.  Hutchinson©.  Swartsweller,  4 
St<?w.,  Eq.,  205;  White  v.  Dumpke,  45  Wis.,  454.  See  Hutchins  v.  Olcott,  4 
Vt.,  540;  Green  t>.  Fox,  7  Allen,  85;  Ehlersr.  Elden,  51  Miss.,  495;  Schnei- 
der V,  Kolchoff,  59  Ind.,  568;  Napier's  Case,  2  Pug.,  800. 

A  laborer's  lien  is  not  assignable.  Cairo  &  V.  R.  R.  v,  Fackney,  78  111., 
116;  Wing  t>.  GriflSn,  1  E.  D.  Smith,  162;  Rugi^les©.  Walker,  34  Vt.,  468; 
RoUin  V.  Cross,  45  N.  Y.,  766;  Dano  t>.  M.  &  O.  R.  R.,  27  Ark.,  564 ;  Tewks- 
bnry  «.  Bronson,  48  Wis.,  681;  see  Krauser  v.  Ruckel,  17  Hun,  463;  Rogers 
«.  Omaha  Co.,  4  Neb.,  54;  Goff  v.  Papin,  84  Mo.,  177;  Brown's  Case,  4 
Ben.,  142;  Nashv.  Mosher,  19  Wend.,  431;  Sinton  v.  Roberts,  46  Ind.,  476; 
Farwellc.  Grier,  88  Iowa,  83;  Bonnell  v.  Holt,  89  111.,  71 ;  Kerr  v.  Moore,  54 
Mjbb.,  286;  Peters  v.  St.  Louis  R.  R.,  24  Mo.,  586;  also  Phillips  on  Mech. 
lien,  ch.  VL— J.  H.  Stewart,  Rep.  See  Williamson  v,  Washington,  etc., 
B.  R.  Co.,  post,  498. 
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The  Chicago  &  Western  Indiana  Railroad  Co.  et  aL 

V. 

Eugene  M.  Dxtnbar  et  al. 

Filed  at  Mt.  Vernon,  August  11,  1880. 
(95  lUifunB  BeporU,  671.) 

Power  in  a  railroad  company  to  exercise  the  right  of  eminent  domain  in  a 
city  is  a  franchise,  within  the  meaning  of  that  word  as  used  in  the  con- 
^liitution,  in  defining  what  cases  must  be  taken  to  the  Supreme  Court  by 
appeal  or  writ  of  error.  It  is  not  essential  to  a  franchise,  in  its  legid 
sense,  that  it  should,  in  all  cases,  be  exclusive. 

Although  the  direct  object  of  a  bill  in  chancery  be  not  to  oust  a  railroad 
company  from  the  possession  of  a  franchise  claimed  by  it,  but  to  enjoin 
it  from  exercising  the  right  to  condemn  private  property  within  a  city, 
and  a  decree  is  rendered  granting  the  relief  sought  on  the  assumed 
ground  that  the  company  has  no  such  right  in  the  case,  thus  depriving 
the  company  of  the  exercise  of  the  right  claimed,  an  appeal  will  lie  from 
such  decree  directly  to  this  court. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  Bailroad 
Company  : 

The  question  of  jurisdiction  raised  involves  a  consideration  of 
sec.  89  of  the  Practice  Act  of  1879,  providing  that  appeals  and 
writs  of  error,  in  cases  in  which  a  franchise  or  ffeehold  is  involved, 
shall  be  taken  directly  to  the  Supreme  Court. 

As  to  what  constitutes  a  franchise,  counsel  cited  Chicago  City 
Railway  Co.  v.  The  People,  73  111.,  541 ;  Angell  &  Ames  on  Corp., 
sec.  4,  737 :  Bank  of  Augusta  v,  Earle,  13  ret.,  679 ;  Morgan  v. 
Louisiana,  3  Otto,  217 ;  City  of  Bridgeport  v.  New  York  &  New 
Hampshire  Railroad  Co.,  36  Conn.,  255  ;  The  People  v,  JEtna  Ins. 
Co.,  15  Jolms.,  358 ;  2  Black.  Cora.,  21. 

We  have  in  the  case  at  bar  a  corporation  which  claims  to  be 
clothed  by  law  with  the  right  to  locate,  construct  and  operate 
within  the  city  of  Chicago  a  railroad,  which  is  a  public  hignway, 
by  the  express  provision  of  our  constitution,  ana  to  operate  the 
same  and  take  tolls  thereon.  This  right  falls  directly  within 
Blackstone's  definition  of  a  f ranchise^ 

The  court  below  has  directlv  adjudicated  upon  this  franchise, 
and  expressly  enjoined  the  railroad  company  from  exercising  it. 
There  can  certainly  be  no  more  direct  metnod  of  adjudicating  upon 
the  franchise  in  question. 

That  the  right  to  construct  and  operate  a  railroad  and  take  tolls 
thereon  is  a  franchise,  is  clearly  shown  by  the  decisions  of  the 
courts  in  numerous  cases.  Charles  River  Bridge  v,  "Warren 
Bridge,  11  Pet.,  420  ;   Pervine  v.  Chesapeake  &  Delaware  Canal 
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Co.  9  How.,  184 ;  Olcott  v.  Snpervisore,  16  Wall.,  678  ;  Blissett  v. 
Hart,  Waiis,  512 ;  Whiting  v.  S.  &  F.  Railroad  Co.,  25  Wis.,  197 ; 
Beekman  v.  Saratoga  &  S.  Railroad  Co.,  3  Paige,  75 ;  Oloott  v. 
Boiifield,4  N.  H.,  545  ;  State  v.  Boston,  etc.,  RaUroad  Co., 25  Vt., 
442  ;  Erie  &  N.  E.  Railway  Co.  v.  Casey,  26  Pa.  St.,  287 ;  Boston, 
etc..  Railroad  Co.  v.  Salem,  etc..  Railroad  Co.,  2  Gray,  27 ;  Raritan, 
etc.,  Railroad  Co.  v.  Canal  Co.,  18  N.  J.  (Eq.),  570  ;  Del.,  Lack., 
etc..  Railroad  Co.  v.  Erie,  21  N.  J.  (Eq.),  298 ;  McGregor  v.  Erie 
Railroad  Co.,  25  N.  J.,  97 ;  Blake  v.  Railroad  Co.  19  Minn.,  418. 

As  to  the  jurisdiction  of  this  court  of  this  case,  see  also  Cairo  & 
Vincennes  Railroad  Co.  v.  The  People,  92  ID.,  170. 

Mr.  Charles  H.  Morse,  for  Dunbar  et  al. : 

This  is  not  a  case  "  involving  a  franchise  "  within  the  meaning 
of  those  words  as  used  in  the  act  of  June  3,  1879.  It  may  possibly 
be  considered  as  involving  a  franchise  in  some  incidental,  collattend 
or  remote  manner.  But  to  come  within  the  meaning  of  the  stat- 
utory words,  it  must  be  a  case  directly  involving  a  franchise,  and 
the  decree  rendered  in  it  must  be  one  conclusive  of  the  right  until 
reversed. 

The  concluding  words  of  the  statute  referred  to  seem  to  have 
been  taken  from  the  earlier  acts  of  Kentucky  and  Virginia.  The 
Virginia  act  has  been  construed  in  the  cases  of  Hutchinson  v. 
Kellum,  and  Lymbrick  v.  Sheldon,  3  Munf.,  202  ;  see  alt*o  Shipwith 
V.  Young,  5  id.,  276;  Rose  et  al.  v.  Choteau,  11  111.,  167 ;  Morris 
et  al.  V.  City  of  Chicago,  id.,  650 ;  Norton  v.  Saundei*^,  3  J.  J. 
Marshall,  396 ;  Briscoe  v.  Briscoe,  3  A.  K.  Marsliall,  49>^ ;  Briscoe 
V.  Briscoe,  1  Litt.,  363 ;  Board  of  Trade  of  Chicago  v.  The  People, 
91  111.,  80  ;  The  People  v.  Iloltz,  92  id.  429. 

Mr.  Justice  Dickey  delivered  the  opinfcn  of  the  court :  Appli- 
cation is  made  for  an  order  to  dismiss  these  proceedings  from  thia 
court.  The  determination  of  this  appliciition  turns  upon  the 
question  whether  a  franchise  is  involved  in  this  case.  By  the  act 
of  1879,  all  cases  in  which  a  franchise  is  involved  must  be  taken 
directly  to  the  Supreme  Court.     (Laws  1879,  p.  222,) 

Dunbar  and  Valentine  filed  a  bill  in  chancery,  in  tlie  Superior 
Court  of  Cook  County,  against  the  Chicago  &  Western  Indiana 
Railroad  Company  and  others,  and  procured  a  deeree  enjoining 
the  defendants  in  that  court  from  bringing  the  railroad  of  that 
company  within  the  limits  of  the  city  of  Chic4igo,  and  from 
proceeding  to  condemn  a  certain  city  lot,  belonging  to  Dunbar,  in 
the  city,  which  lies  adjacent  to  a  part  of  the  railroad  of  that 
corporation  already  constructed  within  the  city. 

The  ground  stated  in  the  bill  for  the  relief  sought  (and  on 
which  the  decree  is  based)  is  as  charged  in  the  bill,  that  "  said 
Chicago  &  Western  Indiana  Railroad  Company  had  no  authority 
to  construct  and  operate  its  line  of  railroad  in  the  city  of  Chicago 
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.  .  .  .  or  to  purchase,  hold  or  own  any  land  or  other  property 
within  the  said  city."  The  reason  in  support  of  this  proposition 
alleged  in  the  bill  is,  that  the  city  has  passed  no  valid  ordinance 
locating  the  line  of  said  railroad,  or  fixing  its  terminus. 

Tlie  record  shows  that  the  court  below  decided,  as  a  basis  of  its 
decree,  "  that  the  passage  of  a  valid  ordinance,  locating  the  precise 
route  of  the  railroad,  ...  is  a  condition  precedent  to  the 
exercise  of  the  power  of  eminent  domain  by  the  railroad  company 
to  acquire  private  property  within  the  city  for  corporate  purposes, 
and  that  no  such  ordinance  was  passed." 

In  the  answers  defendants  assert  the  right  of  that  corporation, 
under  its  articles  of  association,  and  the  statute  of  the  State 
(without  the  piissage  of  any  ordinance  by  the  city),  to  locate,  con 
stnict  and  operate  its  road  within  the  city  in  all  respects,  except  in 
the  crossing  of  streets,  and  also  claimed  the  right  to  condemn 
private  property  for  corporate  purposes  along  its  proposed  line, 
without  any  city  ordinance  whatever. 

The  case,  then,  not  only  involves,  but  in  a  vital  point  turns  upon, 
the  question  whether  tne  railroad  corporation  is  or  is  not  now 
clothed  with  power  lawfully  to  condemn  private  property  within 
the  city  of  Cliicago. 

The  decision  of  this  motion  must  then  depend  upon  the  question 
whether  power  in  a  railroad  company  to  exercise  the  riffht  of 
eminent  domain  in  a  given  city  is  or  is  not  a  fmnchise  within  the 
meaning  of  that  word  as  used  in  our  constitution  and  laws. 

The  question  as  to  the  precise  sense  in  which  that  word  is  so 
used  is  not  free  from  difficulty.  It  would  perhaps  not  be  wise  to 
attempt,  in  the  decision  of  any  one  case,  to  define  its  limits  in 
every  res])ect,  or  to  attempt  to  enumerate  all  the  cases  to  which 
the  word  franchise,  under  our  laws,  must  be  held  to  apply. 

This  court  has  held  that  a  license  by  a  city  to  use  a  street  for  a 
hoi^se  railway  is  not  a  franchise — C.  C.  E.  K.  Co.  i\  The  People, 
T3  111.,  547 — and  said  in  that  case :  "  Corporate  franchises  in  the 
American  States  emanate  from  the  government,  or  the  sovereign 
power,  owe  their  existence  to  a  grant,  or,  as  at  common  law,  to 
prescription,  which  presupposes  a  grant,  and  are  vested  in  individ- 
uals or  a  body-politic." 

The  word  franchise  is  used  with  various  meanings.  In  its  broad 
and  popular  sense  it  embraces  the  right  of  trial  by  jrry,  the  right 
to  habeas  corpus,  tlie  riglit  to  vote  at  an  election,  the  right  to 
membership  in  voluntary  associations  or  corporations,  the  right  to 
hold  an  office,  and  perhaps  other  rights. 

This  court  has  decided  tliat  the  right  to  membership  in  the 
board  of  trade  is  not  a  franchise,  within  the  meaning  of  our  con- 
stitution and  t^tatutes.  Board  of  Trade  v.  The  People  ex  rel.,  91 
m.,  80.  In  the  opinion  of  this  court  in  tliat  case  reference  is  made 
to  Blackstone's  description  of  a  franchise  as  "  a  royal  privilege  or 
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branch  of  the  king's  prerogative,  snbeidting  in  the  hands  of  the 
subject,  and,  being  derived  from  the  crown,  mnst  arise  fi-om  the 
king's  grant,"  and  also  to  the  langua^  of  Cliief  Justice  Taney,  in 
Bank  of  An^nsta  v.  Earle,  that  '^  it  is  essential  to  tlie  character  of 
a  franchise  tnat  it  should  be  a  grant  from  the  sovereign  authority." 
13  Pet.,  595.  And  this  court  in  that  opinion  adopts  the  language 
of  the  court  in  the  case  of  City  of  Bridgeport  v.  New  York  <fc 
Uew  Hampshire  R.  R.  Co.,  in  which,  speaking  of  the  term 
fmnehise,  it  is  said  :  "  When  it  is  used  in  a  statute  or  elsewhere  in 
the  law,  it  is  generally,  if  it  is  not  always,  understood  as  a  special 

Erivilege  conferred  by  grant  from  the  state  or  sovereign  power,  as 
eing  something  not  belonging  to  the  citizen  of  common  riglit.'* 
And  it  is  said  by  this  court :  "It  must  have  been  in  this  restricted 
sense  the  term  franchise  was  used  in  the  statute  we  are  consid- 
ering." 

Examining,  then,  the  term  franchise  in  this  restricted  and  le^ 
sense,  it  will  be  found  to  be  used  sometimes  in  a  more  extended 
and  sometimes  in  a  more  limited  sense.  It  is,  in  law,  sometimes 
used  to  mean  an  exclusive  right  held  by  grant  from  the  sovereign 
power — such  in  its  nature  that  the  same  right  cannot  be  granted  to 
another  without  an  invasion  of  the  franchise  of  the  first  grantee. 
The  strictly  legal  signification  of  the  word  is  not  always  confined 
to  exclusive    n^hts ;  but   the  term   is  used  in  law  to  designate 

Sowers  and  privil^es  which  are  not  exclusive  in  their  nature.  The 
upreme  Court  of  the  United  States,  speaking  through  Chief 
Justice  Taney,  has  said  :  "  Franchises  are  special  privileges  con- 
ferred by  government  upon  individuals,  and  which  do  not  belong 
to  the  citizens  of  the  country  of  common  right."  The  term, 
according  to  Blackstone,  embraces  in  its  legal  meaning  several 
kinds  of  rights,  some  exclusive  and  some  not  exclusive.  Kid 
says :  "  A  corporation  is  a  political  person  capable  of  enjoying  a 
variety  of  franchises."  Spencer,  J.,  says :  "  If  there  are  certain 
immunities  and  privileges  in  which  the  public  have  an  interest,  as 
contradistinguished  from  private  rights,  and  which  cannot  be 
exercise<i  without  authority  derived  from  the  sovereign  power,  it 
would  seem  to  me  that  such  immunities  and  privileges  must  be 
franchises."  15  Johns.,  387.  And  so  the  Supreme  Couit  of  New 
York  held  in  that  case,  unanimouslv,  that  the  right  of  an  insurance 
company  to  carry  on  banking  business  was  a  franchise,  although 
the  judges  differed  on  the  Question  whether  the  defendant  in  that 
case  had  lawful  right  to  such  franchise. 

Our  constitution  making  provision  for  inferior  appellate  courts 
provides  tliat  appeals  and  writs  of  error  should  lie  to  the  Supreme 
Court  in  all  criminal  cases,  and  cases  in  whicli  a  franchise  or  free- 
hold or  the  validity  of  a  statute  is  involved,  and  as  to  appeals  and 
writs  of  error  in  other  crises,  the  legislature  was  left  to  exercise  its 
discretion. 


218     CHICAGO  Ai  WE8TEBN  IlfDIAlf  A  R.  B.  CO.  V,  DUNBAR. 

0 

These  cases  specially  named  seem  to  have  been  regarded  of  a 
nature  so  important  that  the  parties  interested  therein  should  not, 
by  the  l^siatnre,  be  deprived  of  a  hearing  before  the  Supreme 
(jourt.  The  fact  that  a  franchise  is  classed  here  in  importance 
with  a  freehold,  and  with  questions  as  to  the  validity  of  a  statute, 
indicates  that  the  term,  as  here  used,  had  no  light  signification. 
And,  accordingly,  this  court  has  held  that  the  term  is  used  strictly 
in  its  legal  sense,  and  not  in  its  broad  and  popular  sense,  and  has 
held,  as  stated  above,  that  the  right  to  be  a  member  of  the  board 
of  trade  of  the  city  of  Chicago  was  not  such  a  franchise,  and  in 
the  case  of  The  People  v,  Hmtz,  92  HI.,  426,  it  was  held  that  the 
riffht  to  hold  the  office  of  school  director  was  not  such  a  franchise. 
Discussing  that  question,  reference  is  made,  in  that  case,  to  the 
enumeration  by  Blackstone  of  divers  franchises,  which  he  mentions 
as  illustrations  of  his  definition.  In  this  enumeration  is  found  the 
franchises  of  a  corporation.  And  it  is  there  said,  if  his  enumera- 
tion is  to  be  taken,  the  number  of  cases  is  small  in  which  a  fran- 
chise may  be  involved.  Tliis  is  clearly  an  intimation  (although  the 
question  was  not  tlien  before  the  court)  that  the  francliises  of  a 
corporation  are  within  the  meaning  of  the  term  as  used  in  our  con- 
stitution and  laws.  At  the  time  wnen  our  constitution  was  adopted 
corporations  in  this  countiy  had  become  very  numerous,  and  many 
of  tliem  had  acquired  stupendous  influence  and  power  in  the  af^irs 
of  men.  Of  the  francliises  which  were  usually  enjoyed  and  exer- 
cised at  the  time  of  the  adoption  of  our  constitution,  very  much 
the  greatest  in  number  and  importance  were  those  exercised  by 
corporations.  The  danger  to  the  community  which  might  arise  out 
of  tlie  usurpation  of  unlawful  powers  as  franchises  by  corporations 
was  fully  appreciated  by  the  f ramere  of  the  constitution.  Special 
provisions  were  insertea  in  the  constitution  limiting  and  restraining 
the  exercise  of  the  power  of  the  legislature  in  the  creation  of  cor- 
porations, and  the  constitution  imj>08ed  especial  restraints  upon 
railroad  corporations,  and  enjoined  upon  the  legislature  to  pass  laws 
to  correct  and  prevent  abuses  of  the  powers  which  were  deemed 
necessary  to  be  conferred  upon  corporations.  It  may  also  be 
assumed  that  the  framers  of  the  constitution  also  appi'eciated  the 
liability  of  corporations  to  be  denied  a  fair  hearing  m  local  courts, 
in  relation  to  the  extent  of  their  franchises,  and  for  both  these  rea- 
sons provided  for  them  the  protection  of  the  clause  referred  to. 

That  corporations  possessed  franchises,  in  the  legal  sense  of  the 
term  franchise  and  in  the  sense  in  which  that  term  is  used  in  the 
constitution,  is  made  manifest  in  the  constitution  itself. 

In  the  11th  section  of  the  11th  article  it  is  provided  that  "  no 
railroad  corporation  shall  consolidate  its  stock,  property  or  fran- 
chises with  any  other  railroad  corporation  owning  a  parallel  or  com- 
peting line."  And  in  the  15th  section  of  the  same  article  it  is 
provided  that  certain  laws  shall  be  enforced  against    railroad 
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oorporationB,  ^^by  adequate  penalties,  to  the  extent,  if  necessary  for 
that  purpose,  of  forfeiture  of  their  property  and  franchises."  It  is 
not  only  the  right  to  exist  as  a  corporation  that  is  recognized  as  a 
franchise,  but  the  constitution  speaks  of  franchises,  in  the  plural 
nnmber.  It  is  their  franchises  which  shall  not  be  consolidated  by 
corporations  having  parallel  lines,  and  it  is  their  franchises  whicn 
are  to  be  forfeited  for  the  enforcement  of  laws  passed  to  prevent 
the  abuse  of  their  powers. 

If  railroad  corporations,  then,  possess  franchises,  within  the 
meaning  of  the  constitution  and  laws,  the  question  arises,  what  are 
the  most  important  franchises  with  which  they  are  clothed,  aside 
from  the  franchise  which  consists  of  the  right  to  exist  as  a  corpo- 
ration } 

It  would  seem  that  the  right  to  condemn  private  property  for 
corporate  nse  is  perhaps  the  most  important  franclnse  of  which  a 
railroad  corporation  can  be  possessed — the  highest  exercise  of 
power.  Sucn  a  right  is  essentially  a  part  of  the  sovereign  prerog- 
ative. No  private  individual  is  clothed  with  such  power.  A  pri- 
vate citizen  having  adequate  means,  and  owning  the  lands  upon 
which  it  is  necessary  to  operate,  might,  without  legislative  grant, 
constnict  a  railroad  and  use  it  for  the  purposes  oi  transportation 
and  for  hire.  He  might  lawfully  demand  and.  receive  compensa- 
tion or  tolls  for  the  use  of  the  road.  Such  a  power,  in  the  hands  of 
a  private  citizen,  is  not  a  franchise,  while  in  the  hands  of  a  cor- 
poration it  is  undoubtedly,  in  one  sense,  a  franchise.  A  private 
citizen,  however,  without  a  l^slative  grant,  has  no  power  to  seize 
and  take  the  property  of  another  citizen  merely  because  it  might 
be  needed  for  his  railroad.  Such  power  can  be  exercised  by  a 
natural  or  artificial  person  (other  than  the  state)  only  by  legislative 
grant.  According  to  the  definition  of  a  franchise,  given  by  Chief 
Justice  Taney,  the  right  of  eminent  domain  is  surely  a  franchise, 
for  it  is  "  a  special  privilege  conferred  by  government  upon  indi- 
viduals, which  does  not  belong  to  citizens  of  the  country  in 
general,  of  common  right." 

There  is  no  quality  attached  to  a  franchise,  by  any  definition  that 
has  been  given  by  any  court  or  law  commentator,  which  is  not 
found  to  be  a  quality  of  this  franchise,  unless  it  be  the  quality  of 
being  exclusive.  But  as  we  have  seen,  it  is  not  essential  to  every 
franchise,  even  in  its  legal  sense,  that  it  should,  in  all  cases,  be  exclu- 
sive. The  right  to  issue  bank  notes  to  circulate  as  money  is  un- 
doubtedly a  franchise,  and  yet  that  right  may  be  conferred  upon 
one  bank  without,  in  any  degree,  invading  a  like  right  conferred 
npon  another  bank. 

After  a  careful  consideration  of  the  question,  we  can  have  no 
doubt  that  the  right  to  condemn  private  property  for  corporate 
purposes  is  a  f  randilse,  within  the  meaning  of  the  term  as  used  in 
oor  constitution  and  law. 
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Bat  it  is  insisted  that  the  right  of  eminent  domain  in  not  in- 
volved in  this  controversy — that  the  object  of  the  bill  is  merely 
to  restrain  the  exercise  of  the  right.  It  will  be  observed  that 
the  statpte  does  not  limit  the  ri^t  of  appeal,  in  such  cases,  to 
suits  which  are  instituted  directly  for  the  purpose  of  detemiining 
the  right  to  the  franchise  or  the  title  to  tne  franchise.  The  lan- 
guage of  the  statute  applies  to  the  cases  in  which  the  franchise  is 
involved.  Now,  in  this  ease,  the  injunction  restraining  the  de* 
fendant,  in  the  court  below,  from  the  exercise  of  this  ri^ht  is 
founded  expressly  on  the  decision  of  the  court  that  the  right  is  not 
possessed ;  nence,  although  the  direct  object  of  the  suit  is  not  to 
oust  the  defendant  from  the  possession  of  the  franchise,  yet  the 
right  to  the  franchise  is  wrapped  up  or  involved  in  the  controversy. 
In  fact  the  controversy  is  made  to  turn  upon  the  question  of  the 
possession  of  the  right  by  the  railroad  company. 

The  application  to  dismiss  the  proceeuings  out  of  this  court 
must  be  overruled. 

Application  overruled. 

Walker,  Craig  and  Soholfibld,  JJ.,  concur  in  the  conclusion 
that  this  case  does  involve  a  fhinchise,  and  that  application  to  difr- 
miss  must  be  overruled. 


Anna  L.  HrrcHoooK 

V, 

Thb  Midland  Railroad  Company  of  New  Jersey  et  aL 

(83  yew  Jersey  Beparts,  88.     (ktobery  1880.) 

By  the  direction  of  a  committee  selected  to  represent  and  protect  the  bond- 
holders of  a  railroad  corporation,  in  the  sale  of  the  property  and  re^ 
organization  of  the  company,  a  circular  was  issued  requesting  each 
bondholder  willing  to  come  in,  to  deposit  his  bond  with  a  designated 
trust  institution  in  New  York,  together  with  the  amount  of  a  specified 
assessment  to  defray  the  expenses  of  the  proceedings,  and  to  obtain 
therefor  the  receipt  of  such  trust  institution,  countersigned  by  the  repre- 
sentative of  the  committee  to  be  thereafter  designated.  The  circular 
further  stated  where  the  office  of  the  committee  was  in  New  York,  and 
was  signed  by  the  members  of  the  committee,  including  Howard  P. 
Dechert,  **  secretary,'*  and  required  such  deposit  to  be  made  on  or  before 
December  31st,  1879.  The  complainant  was  the  holder  of  a  bond  for 
$1000,  which  she  took  to  the  trust  company  for  deposit  together  with 
the  amount  of  her  assessment,  on  January  13th,  1879.  The  trust  com- 
pany refused  to  receive  it,  and  referred  her  to  the  committee,  whereupon 
she  took  it  to  the  designated  office  of  the  committee,  where  Mr.  Dechert 
received  it  and  her  assessment,  giving  her  a  receipt  of  the  committee 
therefor.  Three  days  afterwards,  Mr.  Dechert,  as  secretary,  deposited 
with  the  trust  company  this  bond  and  four  othere,  tiding  therefbr  a  cer- 
tificate in  his  individual  name.    The  sale  was  consummated^  the  rmnpiraj 
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jKOigMiized,  and  are  about  to  iBsue  new  bonds  in  lieu  of  tbe  old  ones, 
but  refuse  to  acknowledge  the  validity  of  complainaat's  receipt  or  ber 
claim  to  eitber  ber  old  bond  or  a  new  one,  on  the  around  that  she  did 
not  deposit  the  bond  with  tbe  trust  company. — Bidd,  that  she  is  entitled 
to  relief,  and  it  is  no  objection  that  the  present  holder  of  complainant^s 
bond  is  not  made  a  party,  because,  for  aueht  that  appears,  veither  the 
committee  or  its  agent,  the  trust  company,  oolds  it;  or  if  the  secretary 
of  the  committee  has  misappropriated  it,  such  act  does  not  prejudice 
'  complainant;  nor  does  it  appear  that  any  one  having  an  interest  has 
been  omitted,  nor  that  complainant  failed  in  a  strict  compliance  with  the 
instructions  of  the  committee's  circular,  as  to  deposit  with  the  trust  com- 
pany, because  the  conmiittee  waived  such  requirements  by  accepting  the 
bond  and  assessment. 

Bill  for  relief.     On  general  demurrer. 

Mr.  J.  W.  Taylor,  for  demurrants. 

Mr.  G.  K.  Brown  and  Mr.  C.  J.  G.  Hall  (of  New  York),  for 
complainant. 

The  Chancellor. — According  to  the  bill,  the  property  of  the 
New  Jersey  Midland  Railroad  Company  was  nnaer  foreclosure. 
Previous  to  or  pending  the  proceedings,  a  plan  of  reorgimization 
of  the  company,  by  or  in  the  interest  of  such  of  the  bondholders  as 
should  agree  to  it  and  contribute  to  the  expense  of  carrying  it  out, 
was  adopted,  and,  by  circular,  bondholders  were  invited  to  come  in 
and  participate  in  the  benefits  of  the  arrangement.  A  committee, 
called  the  "reorganization  committee,"  was  appointed.  Among 
thoee  who  constituted  it  was  Howard  P.  Dechert,  and  he  was  its 
secretary.  By  the  circular  before  mentioned  (a  copy  of  which  was 
received  by  the  complainant),  those  who  were  interested  in  the 
matter  were  informed  that  all  first  mortgage  bondliolders,  desirous 
of  participating  in  the  purchase  of  the  road  at  the  foreclosure  sale, 
were  to  deposit  their  tx)nds  with  the  Central  Trust  Company,  in 
the  city  of  New  York,  on  or  before  the  31st  of  December  then 
next,  together  with  one  quarter  of  one  per  cent  on  the  amount  of 
such  bonds,  in  cash,  for  defraying  the  costs  of  foieclosure  and 
expenses  incident  thereto,  taking  the  receipt  of  that  company  there- 
for, countersigned  by  the  representative  of  the  permanent  commit- 
tee, to  be  thereafter  appointed  to  perfect  the  organization  in  such 
form  as  they  should  determine ;  and  that  the  holders  of  the  second 
mortgage  bonds,  who  should  desire  to  avail  themselves  of  the  pro- 
visions of  the  plan,  were  to  deposit  their  bonds  and  pay  a  like 
pereentaige  thereon,  on  or  before  the  same  date,  taking  a  like 
receipt  therefor  from  the  trust  company,  countersigned  as  before 
mentioned ;  and  that  any  balance  over  such  costs  and  expenses  of 
foieclofture  would  be  applied  in  settling  with  those  first  mortgage 
bondholders  who  ahould  not  join  in  the  purchase  of  the  road,  and 
the  remainder,  if  any,  was  to  be  paid  into  the  treasury  of  the  new 
company.  The  circular tw«6  acoompanied  by  a  notice,  which  formed 
part  of  it,  that  in  aceoTdance^with  the  plan,  a  committee  of  trustees, 
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the  names  of  the  memberB  of  which  were  given,  had  been  consti- 
tuted, and  that  the  ofSce  of  the  committee  was  at  a  designated 
place  in  the  city  of  Kew  York.  Among  the  names  was  mat  of 
Mr.  Dechert,  to  whose  name  the  addition  of  ^'secretary"  was 
made. 

The  complainant,  on  the  13th  of  January,  1879,  was  the  owner 
of  one  of  the  first  mortgage  bonds,  and  on  that  day  she  offered  it 
to  the  Central  Trust  Company,  for  the  purpose  of  depositing  it 
with  that  company,  under  and  in  pursuance  of  the  before-men- 
tioned plan  of  reorganization,  but  the  trust  company  refused  to 
receive  it,  and  referred  her  to  the  reoi^anization  committee.  On 
that  day  she  offered  the  bond  to  the  committee,  and  it  was  received  . 
by  them  through  Mr.  Dechert,  their  secretary,  pursuant  to  the 
plan  of  reorganization,  and  to  enable  her  to  participate  therein. 
At  the  same  time,  she  paid  to  the  secretary  her  assessment,  and 
took  the  receipt  of  the  committee.     The  receipt  was  as  follows : 

'*  Reorganization  Committee  of  the  New  Jersey  Midland  Railway  Co. 
''  Deposit  of  First  Mortgage  Bonds.    Name,  Mrs.  J.  G.  Hitchcock. 
''Address,  Longmeadow,  Mass. 
<*  One  bond  of  f  1,000  each,  Nos.  235.    Coupons  commencing  Feb^y  1, 1874. 

''Amount  of  bonds $1,000  00 

"Assessment 2  60 

"Date  of  deposit,  Jan.  18,  *79. 

"Rec*d  the  above, 

"H.  P.  Dechebt, 

*'  Atfy." 

Three  days  afterwards,  Mr.  Dechert,  as  secretary  of  the  commit- 
tee, deposited  the  bond  with  the  trust  company,  together  with  other 
bonds  amounting  to  $4000,  and  took  from  the  trust  company  a  cer- 
tificate for  the  nve  bonds  in  his  own  name,  individually. 

The  property  of  the  railroad  company  was  sold  under  the  fore- 
closure, and  was  bought  in  by  or  in  behalf  of  the  re-organization 
committee,  in  pursuance  of  the  before-mentioned  plftQ)  and  a  new 
company  was  formed  accoding  to  the  statute.  The  committee 
approved  a  plan  for  the  settlement  or  compromise  of  the  debts, 
claims  or  liabilities  of  the  old  company,  but  on  what  terms  they 
refuse  to  tell  the  complainant.  They  have  now  ceased  to  act.  The 
new  company  is  about  to  issue  its  bonds  in  place  of  those  of  the 
original  company,  which  were  deposited  with  the  committee  under 
the  plan,  and  as  authorized  by  the  provisions  of  the  act  "  respect^ 
ing  railroads  sold  under  mortgage"  (Kev.,  p.  944),  and  to  deJiver 
them  to  the  persons  holding  and  presenting  the  certificates  of 
deposit  of  the  trust  company,  under  the  plan,  and  it  refuses  to 
recognize  the  receipt  given  to  the  complainant,  or  to  deliver  her 
any  bond  therefor,  unless  it  is  accompanied  by  the  certificate  of 
the  trust  company.  Neither  Dechert  nor  the  committee  has  ever 
returned  her  bond  to  her  or  given  her  any  certificate  of  deposit  of 
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the  trnst  company  therefor  or  anything  representing  it,  nor  have 
they  or  any  of  them  given  to  her  any  other  bond,  certificate,  or 
receipt  whatever.  She  ie  still  the  owner  of  the  bond.  She  has  in 
TaiD  demanded  of  the  committee  the  return  of  her  bond  or  the 
delivery  to  her  of  the  certificate  of  the  trust  company  acknowledg- 
ing the  deposit  of  it,  and  she  has,  but  in  vain,  demanded  from  the 
new  company  a  bond  of  $1000  in  place  of  her  bond,  according  to 
the  plan  of  reorganization.  The  bill  is  filed  against  the  new  com- 
pany  and  the  members  of  the  committee,  and  it  prays  that  the 
complainant  may  be  decreed  to  be  the  owner  of  the  bond,  and  to 
be  tne  person  to  whom  any  bond  under  the  plan  of  reorganization 
is  to  be  given  instead  thereof ;  and  that  the  new  company  may  be 
decreed  to  issue  a  bond  to  her  instead  of  the  bond  delivered  to  the 
committee,  or  that  the  defendants  may  be  decreed  to  account  to  her 
for  the  proceeds  or  fair  value  of  her  bond,  and  to  pay  it  or  them  to 
her  accordingly,  out  of  the  funds  in  their  hands  arising  from  assess- 
ments on  the  bonds ;  and  tliat  the  new  company  may  be  enjoined 
from  issuing  any  bond  to  any  one  but  the  complainant,  instead  of 
her  bond ;  and  it  prays  for  relief  generally. 

The  defendants  demur.  For  causes,  they  assign  want  of  equity, 
want  of  a  necessary  party  (the  present  holaer  of  the  complainant's 
bond),  and  that  the  complainant  has  an  adequate  remedy  at  law. 
They  insist  that  the  complainant  does  not  show  hci*self  entitled  to 
the  relief  she  seeks  because  she  does  not  show  that  she  complied 
with  the  provisions  of  the  plan  of  reorganization.  It  is  necessary, 
they  insist,  that  she  should  show  that  she  deposited  her  bond  with  and 
paid  her  assessment  to  the  trust  company.  For  some  reason  which 
does  not  appear,  the  trust  company,  as  before  mentioned,  declined 
to  receive  them,  and  referred  ner  to  the  committee,  its  principal 
(for  the  trust  company  was  merely  the  agent  or  depositary  of  the 
committee),  and  she  went  to  the  committee  and  delivered  the  bond, 
with  her  assessment  thereon,  to  them.  This  was  a  compliance  with 
the  direction  of  the  plan  ;  and  in  receiving  the  bond  and  assessment 
themselves,  the  committee  waived  the  provision  for  deposit  with 
the  trust  company.  Nay,  after  they  received  the  bond  and  assess- 
ment they  deposited  the  former  with  the  trust  company  themselves, 
and  if  their  officer  (and  he  was  not  only  their  officer,  but  one  of 
their  nnmber)  fraudulently  took  a  certincate  from  the  trust  com- 
pany in  his  own  favor,  when  he  ought  to  have  taken  it  in  favor  of 
the  complainant,  that  fact  cannot  preiudiee  her.  For  aught  that 
appears,  the  committee  still  hold  her  bond.  The  act  of  Bechert, 
their  secretary,  in  receiving  the  bond  and  assessment,  and  deposit- 
ing the  former,  was  the  act  of  the  committee.  As  before  stated, 
the  trust  company  was  the  mere  depositary  of  the  committee. 
According  to  me  circular,  its  receipt  was  not  sufficient  to  entitle 
the  bondholder  to  participate  in  the  benefits  of  the  reorganization 
unless  it  was  countersignea  by  the  representative  of  the  committee. 
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The  proyision  for  depoBiting  the  bonds  and  assessments  with  the 
trust  company  manifestly  was  for  convenience  and  security  merely. 
The  oblect  in  requiring  the  counter-signature  was  that  the  commit- 
tee mignt  know  and  keep  an  account  of  the  deposits.  The  committee 
themselyes  had  the  power  to  receiye  bonds  and  assessments  if  they 
saw  fit  to  do  so.  And  where  the  depositary  declined,  from  some 
scruple  or  reason,  to  receive  a  bond,  and  referred  the  bondholder  to 
the  committee,  as  its  principal,  the  delivery  of  the  bond  to  the  com- 
mittee was  clearly  entirely  legitimate.  Ii  the  bond  had  been  sub- 
sequently, and  before  it  was  deposited  with  the  trust  company  by 
the  committee,  lost,  no  question  would  have  arisen  as  to  tne  right 
of  the  complainant  to  the  benefit  of  her  bond  in  the  reorganiza- 
tion of  the  railroad  company.  But  it  is  because  their  secretary  has 
been  guilty  of  a  fraudulent  appropriation  to  his  own  use  of  her 
bond  that  the  question  is  raised.  That  fraudulent  conduct  was  in 
the  course  of  his  business  as  agent  of  the  committee,  and  the  com- 
plainant can  no  more  be  prejudiced  by  it  than  one  who  deposits  a 
check  in  a  bank  for  collection,  for  his  account,  would  by  the  fraud 
of  the  bank  messenger  in  embezzling  the  proceeds  of  the  check 
after  receiving  them  from  the  drawee.  Nor  do  I  perceive  any 
reason  whatever  why  the  complainant,  on  the  statements  of  the 
bill,  should  not  participate  in  the  benefits  of  the  plan  of  reorgan- 
ization. It  does  not  appear  that  there  is  any  adverse  claim.  It 
does  not  appear  that  her  bond  has  been  assigned  by  Dechert,  or 
that  the  certificate  which  he  received  from  the  trust  company  is 
not  in  the  possession  of  the  committee  or  the  new  company. 

Nor  is  the  bill  demurrable  for  want  of  parties ;  for,  as  nas  just 
been  remarked,  it  does  not  appear  that  any  other  party  than  those 
who  are  now  defendants  has  any  interest  in  the  controversy.  Ob- 
viously, the  complainant  has  not  an  adequate  remedy  at  law. 

The  demurrer  will  be  overruled* 


PSNNSYLVA^IA  OOMPAKT  V.  aOSEPH    E.    ROY.  226 


The  Pennsylvania  Company,  Plaintiff  in  Error, 

V. 

Joseph  E.  Eoy. 

{U.  8.  Supreme  Court— OOober  TVm,  1880.) 

A  (samer  of  passengers  for  hire  is  bound  to  observe  the  utmost  caution  charao- 
teristic  of  very  careful,  prudent  men. 

He  is  responsible  for  injuries  received  by  passengers,  in  the  course  of  their 
transportation,  which  might  have  been  avoided  or  guarded  against  by  tba 
exercise,  upon  his  part,  of  extraordinary  vigilance,  aided  by  the  highest 
skill. 

8ach  caution  and  diligence  extends  to  all  the  appliances  and  means  used  by 
the  carrier  in  the  transportation  of  the  passenger. 

He  muiiL  provide  cars  or  vehicles  adequate,  that  is,  sufficiently  secure  as  to 
strength  and  other  requisites,  for  the  safe  conveyance  of  passengers;  and 
for  the  slightest  negligence  or  fault,  in  that  regard,  from  which  injury 
results  to  the  passenger,  the  carrier  is  liable  in  damages. 

A  passenger  purchased  from  a  railroad  company  a  ticket  over  its  line,  and,  at 
the  same  time,  from  the  Pullman  Palace  Car  Co.  a  ticket  entitling  him 
to  a  berth  in  one  of  its  sleeping-cars,  constituting  a  part  of  the  train  of 
the  railroad  company.  In  the  course  of  transportation  he  was  injured  by  the 
falling  of  a  berth  in  the  sleeping-car  in  which  he  was,  at  the  time,  riding. 
Held,  that  for  the  purposes  of  the  contract  with  the  railroad  company  for 
transportation,  and  in  view  of  its  obligation  to  use  only  cars  that  were 
adequate  forsafe  conveyance,  the  sleeping-car  company,  its  conductor  and 
porter,  were,  in  law,  the  servants  ana  employees  of  the  railroad  company. 
Their  negligence,  or  the  negligence  of  either  of  them,  as  to  any  matters 
involving  the  safety  or  security  of  passengers,  was  the  negligence  of 
the  railroad  company. 

In  such  case,  the  passenger  injured  being  entitled  only  to  compensatory 
damages,  evidence  as  to  his  poverty,  or  as  to  the  number  and  ages  of  his 
children,  ia  irrelevant. 
An  exception  to  the  admission  of  irrelevant  testimony  is  cancelled  when  the 
court,  before  the  final  submission  of  the  case  to  the  jury,  distinctly 
instructs  them  to  disregard  such  evidence.  The  presumption  should  be, 
80  far  as  this  court  is  concerned,  that  the  jury  based  their  verdict  upon  legal 
evidence  only. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

George  Willard,  for  plaintiff  in  error,  cited  Boorman  v. 
Brown,  3  Adolph  &  Ellis,  N.  S.,  525 ;  New  Jersey  Steam  Navi- 
^tion  Co.  V.  Mercliants'  Bank,  6  Howard,  411 ;  JolinBon  t\  R.  R. 
Co.,  4  Ex.,  367;  Hannibal  K  R.  Co.  v.  Swift,  12  Wall.,  270; 
Chicago  &  A.  R.  R.  Co.  v.  Thompson,  19  111.,  578 ;  W.  Trans.  Co. 
u  NewhaU,  24  id.,  466  ;  C.  &  N.  W .  R.  R  .Co.  t\  The  People,  56  id., 
365 ;  Tunnel  v,  Pettijohn,  2  Harring.  Del.,  48  ;  Cin.  &  L.  Mail 
Co.  V.  Boat,  15  Ind.,  345 ;  Angel  on  Carriers  (5  Ed.),  sees.  102, 103 ; 
Citizens'  Bank  v.  Steamboat  Co.,  2  Story,  16 ;  Toledo,  W.  &  W.  Ry. 
Co.  V.  Roberts,  71  id.,  542 ;  Kingsley  v.  R.  R.  Co.,  125  Mass.,  54. 
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J.  T.  Brooks,  for  plaintiff  in  error,  cited  City  of  Chicago  «. 
O'Brennan,  65  111.,  160 ;  Pittsburg,  Ft.  Wayne  &  Chicago  Ey. 

S).  V.  Powers,  74  111.,  341 ;  Stockton  v.  Frey,  4  Gill.  (Ind A  406 ; 
ilwaukee,  etc.,  R.  R.  Co.  v.  Arms  et  al.,  1  Otto,  489  ;  111.  Central 
E.  R.  Co.  V.  Baches,  65  111.,  379 ;  C.  &  N.  W.  Ry.  Co.  v.  Bayfield, 
37  Mich.,  205 ;  Shea  v.  P.  &  B.  V.  R.  R.  Co.,  44  Cal.,  414-429 ; 
L.  B.  &  M.  R.  R.  Co.  V.  Wiuslow  et  al.,  66  111.,  219 ;  Lycoming 
Fire  Insurance  Co.  v,  Rubin,  79  HI.,  402 ;  R.  R.  Co.  v.  Barron,  5 
Wall.,  90 ;  Ohio  ife  Mississippi  R.  R.  Co.  v.  Dunbar,  20  111.,  623 ; 
Thomas  et  al.  v.  West  Jersey  R.  R.  Co.,  U.  S.  Supreme  Court, 
Mareh  29,  1880 ;  Illinois  Central  R.  R.  Co.  v.  Hall  et  al.,  58  111., 
409 ;  Schopman  v.  Boston,  etc.  R.  R.  Co.,  9  Cushing,  30 ;  Clymer 
«.  Central  K.  R.  of  N.  J.,  5  Blatch.,  317 ;  Wright  v.  Midland  R.  R, 
L:  R.,  8  Ex.,  137;  Laugher  v.  Pointer,  5  Bam.  &  Cres.,  547; 
Hinde  et  al.  v.  Wabash  Navigation  Co.,  15  111.,  72 ;  Quarman  v. 
Burnett,  6  Meson  &  Welsby,  499  ;  Hilliard  v.  Richardson,  3  Gray, 
349  ;  Chicago  City  v.  Robbins,  2  Black,  418  ;  R.  R.  Co.  v.  Harris, 
16  Wall.,  649 ;  Painter  v.  Mayor,  46  Penn.  St.,  213  ;  Navigation 
Co.  V,  Merchants'  Bank,  6  Howard,  378. 

John  Van  Arraan,  for  defendant  in  error,  cited  Garfield  v. 
Kirk,  65  Barb.,  365 ;  TJnangst  v.  Kraemer,  8  W.  &  S.,  401 ;  Judge 
V.  Stone,  44  N.  H.,  607 ;  The  People  v.  Parish,  4  Denio,  156 ; 
Hamblett  v,  Hamblett,  6  N.  H.,  345-349  ;  Deerfield  v,  Northwood, 
W  N.  H.,  271 ;  Thomas  v,  Henderson,  27  Ala.,  529 ;  Haswell  v. 
Bussing,  10  John.,l28 ;  Penfield  v.  Carpender,  13  id.,  350;  Irvine 
V.  Cook,  15  id.,  239 ;  Tuttle  v.  Hunt,  2  Cowen,  436 ;  Thorpe  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  13  Hun.  (N.  T.  Sup.  Ct.),  p.  70 ;  Brown 
V.  Wash.,  Georgetown  &  Alex.  R.  R.,  17  Wallace,  445. 

Harlan,  J. — This  is  a  writ  of  error  from  a  judgment  for  the 
sum  of  $10,000,  the  amount  assessed  as  damages  sustained  by  the 
defendant  in  error,  in  consequence  of  personal  injuries  received 
while  riding,  as  a  passenger,  in  a  sleepiug-car  which  belonged  to 
the  Pullman  Palace  Car  Company,  but  constituting,  at  the  time  the 
injuries  were  received,  a  part  of  a  train  of  cars  managed  and 
controlled  by  the  Pennsylvania  Company,  as  lessee  and  operator  of 
the  Pittsburg,  Fort  Wayne  &  Chicago  Railway.  The  action  was 
commenced  in  the  Supreme  Court  of  Cook  County,  Illinois,  against 
the  Pennsylvania  Company,  the  Pittsburg,  Fort  Wayne  &  Chicago 
R.  R.  Company,  and  the  Pullman  Palace  Car  Company.  It  was  sub- 
sequently dismissed  by  the  plaintiff  against  all  the  aef  endants  except 
the  Pennsylvania  Company,  and  then  removed  for  trial  into  the 
Circuit  Court  of  the  tfnited  States  for  the  Northern  District  of 
Illinois,  where  the  judgment  complained  of  was  rendered. 

The  facts  set  forth  in  the  bill  of  exceptions,  so  far  as  it  ift 
material  to  detail  them,  are  these : 

On  the  5th  of  Jane,  1876,  Roy,  the  defendant  in  error,  purchaaed 
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at  the  office  of  the  lessee  company,  in  the  city  of  Chicago,  a  ^^  first- 
clafis  railroad  ticket"  from  that  city  to  Philadelphia,  over  the  line 
of  that  company,  paying  therefor  tne  sum  of  $14.40.  At  the  same 
tune  and  place,  and  of  tne  same  person,  he  purchased  a  "sleeping- 
car  ticket,  issued  by  the  Pullman  Palace  Car  Company,  for  the  route 
between  the  same  cities,  and  for  that  ticket  he  paid  the  additional 
sum  of  $5.  He  took  the  train  the  same  day,  going  immediately 
into  the  section  of  the  sleeping-car  corresponding  to  nis  ticket. 

The  next  morning  at  Alliance,  Ohio,  upon  the  invitation  of  a 
friend,  travelling  upon  the  same  train,  he  entered  the  sleeping-car 
in  which  that  friend  was  riding,  and  there  engaged  with  him  in 
conversation.  While  so  engagea  the  upper  berth  of  the  section  in 
which  they  were  sitting  fell.  Thereupon  the  porter  of  the  sleep- 
ing-car came  at  once  and  put  up  the  berth,  saying  it  would  not  f^ 
again.  Shortly  thereafter  the  berth  fell  a  second  time,  striking  the 
plaintiff  upon  the  head,  injuring  his  brain,  incapacitating  him  from 
the  performance  of  his  usual  avocations,  and  necessitatmg  medical 
treatment. 

After  the  second  falling  of  the  berth  the  brace  or  arm  support- 
ing it  was  found  to  be  broken. 

The  evidence  introduced  by  the  plaintiff  tended  also  to  show 
that  the  Pennsylvania  Company  provided  cars  in  which  passen^rs 
having  railroaa  tickets  could  ride  without  purchasing  a  sleepmg- 
car  ticket ;  that  Roy  had  much  experience  in  travelling  and  would 
have  gone  into  one  of  those  cars  had  he  not  purchasea  a  sleeping- 
car  ticket ;  that  at  the  time  he  purchased  the  sleeping-car  ticket  he 
did  not  know  what  company  ran  the  sleepers,  but  upon  taking  the 
train  lie  ascertained  it  was  a  Pullman  car ;  that  the  Pullman  Palace 
Car  Company  was  engaged  in  furnishing  cars  to  be  run  in  the  trains 
of  railroad  companies ;  that,  besides  the  general  conductor  of  the 
train,  there  was  a  conductor,  in  uniform,  and  a  porter,  whose  duty  it 
wajs  to  make  up  the  berths  and  attend  to  the  wants  of  passengers 
occupying  the  sleeping-car. 

Upon  the  trial  the  plaintiff  introduced  a  time  and  distance  card 
of  the  defendant  corporation,  issued,  published,  and  circulated  by 
that  company  during  the  year  1876,  prior  to  the  date  of  his  injuries. 
That  card,  referring  to  the  "  Fort  Wayne  &  Peimsj^lvania  R.  R. 
line,"  stated  that  three  express  trains  left  Chicago  daily,  one  "  with 
popular  vestibule  sleeping-car,"  one  "with  drawing-room  and  hotel- 
car,"  and  one  "with  drawing-room  sleeping-car."  It  gave  notice  that 
"  passage,  excursion,  and  sleeping-car  tickets"  could  be  purchased  at 
the  defendant  company's  office  in  Chicago.  Referring  to  the  "  Fort 
"Wayne  &  Pennsylvania  line,"  the  same  card  announced  that  "  no 
road  offers  equal  facilities  in  the  number  of  through  trains,  equipped 
with  Pullman  palace  sleeping-cars."  It  states,  among  the  advan- 
tagee  of  the  "Pittsburg,  Fort  Wayne  &  Pennsylvania  through 
line,"  that  the  latter  was  flie  "  only  line  running  three  through  trains, 
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with  Pullman  palace  care,"  and  "  the  only  line  running  Bleeping* 
cars  from  Chicago  and  intermediate  stations  to  Philadelphia  without 
change/'  The  same  card  gave  the  rates  charged  for  berths  and 
sections  in  Pullman  sleeping-cars  fi*om  Chicago  to  points  east  of 
that  city. 

The  defendant,  to  maintain  the  issues  on  its  part,  offered  to 
prove — 

1.  That  the  sleeping-car  in  which  the  accident  occurred,  and 
all  the  sleeping-care  then  and  theretofore  on  the  defendant's  line, 
since  the  27th  January,  1870,  were  owned  by  the  Pullman  Palace 
Car  Company,  a  corporation  of  the  State  of  Illinois,  and  not  by  the 
defendant ;  that  said!^  sleeping-care  were  run  in  the  same  trains  with 
the  defendant's  care ;  that  holdere  of  railroad  tickets  were  entitled 
to  ride  in  said  sleeping-cars,  provided  they  also  held  sleeping-car 
ticketxS. 

2.  That  the  Pullman  Palace  Car  Company,  and  it  only,  issued 
tickets  for  sale  entitling  passengere  to  ride  in  said  sleeping-care ; 
that  such  tickets  were  plainly  distinguishable  from  railroad  tickets, 
and  were  sold  at  oflSces  established  by  said  company,  and  in- 
dicated as  places  for  the  sale  of  such  tickets;  that  the  plaintiff 
purchased  tne  sleeping-car  ticket  of  the  same  pei'son  of  whom  he 
bought  the  railroad  ticket ;  that  the  office  where  purchased  indicated 
by  plain  lettering  upon  its  door  that  it  was  a  place  for  the  sale  of 
Pullman  Palace  Car  Company  tickets  as  well  as  railroad  tickets. 

3.  That  the  Pullman  Palace  Car  Company  employed  pereons  to 
take  charp^e  of  its  care,  and  whilst  in  use  they  were  in  the  immediate 
charge  of  a  conductor  and  a  porter  employed  by  that  company ;  that 
Buch  conductor  and  porter  were  the  only  pereons  who  had  authority 
to  manage  and  control  the  interior  of  said  care,  and  the  berths  and 
seats  and  the  appurtenances  thereto. 

To  this  prooi  the  plaintiff  objected,  and  the  objection  was 
sustained,  to  which  ruling  the  companjr  excepted. 

The  court  thereupon  charged  the  iury  tnat  the  proof  tended 
*'  to  show  that  the  injury  was  received  by  reason  of  the  negligence 
of  the  defendant's  agents  or  servants,  or  hj  some  negligence  in  the 
construction  of  the  car  in  which  the  plaintiff  was  riding."  To  that 
chafge  the  company  at  the  time  excepted,  upon  the  ground  that  it 
was  unsupported  by  tne  testimony,  and  because  it  assumed  as  a  fact 
that  the  pereons  in  charge  of  the  sleeping-car  were  the  company's 
agents  or  servants. 

The  court  further  charged  the  jury  that  "the  defendant  has 
offered  in  your  presence  to  prove  that  the  car  in  which  the  plaintiff 
was  injured  was  not  the  car  or  the  actual  property  of  the  deiendant, 
but  was  the  property  of  another  corporation,  feut  I  instruct,  as  a 
part  of  the  law  of  this  case,  that  if  tliis  car  composed  a  part  of  the 
train  in  which  the  plaintiff  and  other  passengere  were  to  be  trans- 
ported upon  their  journey,  and  the  plaintiff  was  injured  while  in  that 
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car,  without  any  fanlt  of  his  own,  and  by  reason  either  of  the 
defective  construction  of  the  car  or  by  some  negligence  on  the  part 
of  those  having  charge  of  the  car,  then  the  defendant  is  liable." 

To  that  charge  also  the  defendant  excepted. 

We  are  of  opinion  that  there  was  no  substantial  error,  either 
in  excluding  the  evidence  offered  by  the  defendant,  or  in  the  charge 
to  the  jury.  The  court  only  applied  to  a  new  state  of  facts,  prin- 
ciples very  generally  recognized  as  fundamental  in  the  law  of  passen- 
ger carriers.  Those  thus  engaged  are  under  an  obligation,  arising 
out  of  the  nature  of  their  employment,  and,  on  grounds  of  public 
poUcy,  vigorously  enforced,  to  provide  for  the  safety  of  passengers 
whom  they  have  assumed,  for  hire,  to  carry  from  one  place  to 
another.  In  Philadelphia  &  Heading  R.  R.  Co.  v.  Derby,  14  How., 
486,  it  was  said  that  when  carriers  undertake  to  convey  persons  by 
the  powerful  and  dangerous  agency  of  steam,  public  policy  and 
safety  require  tliat  they  be  held  to  the  greatest  possible  care  and 
diligence — that  the  personal  safety  of  passengers  should  not  be  left 
to  the  sport  of  chance,  or  the  negligence  of  careless  agents.  This 
doctrine  was  expressly  affirmed  in  Steamboat  New  World  v.  King, 
16  How.,  474.  In  Stokes  v.  Saltonstall,  13  Peters,  191,  affirming 
the  decision  of  Chief  Justice  Taney  on  the  circuit,  we  said  that 
although  the  carrier  does  not  warrant  the  safety  of  the  passengers, 
at  all  events,  yet  his  undertaking  and  liability,  as  to  them,  go  to  the 
extent  that  he,  or  his  agents,  where  he  acts  by  agents,  shall  possess 
competent  skill,  and,  as  far  as  human  care  and  foresight  can  go,  he 
will  transport  them  safely.  The  principles  there  announced  were 
approved  in  Railroad  Co.  v.  Pollard,  22  Wall.,  350,  where,  speaking 
by  the  present  Chief  Justice^  we  said  that  we  saw  no  necessity  for 
reconsidering  Stokes  v,  Saltonstall. 

These  and  many  other  adjudged  cases,  cited  with  approval  in 
elementary  treatises  of  acknowledged  authority,  show  that  the 
carrier  is  required,  as  to  passengers,  to  observe  the  utmost  cau- 
tion characteristic  of  very  careful,  prudent  men.  He  is  respon- 
sible for  injuries  received,  by  passengers,  in  the  coui'se  of  their 
transportation  which  might  have  been  avoided  or  guarded  against 
by  the  exercise  upon  his  part  of  extraordinary  viguance,  aided  by 
the  highest  skill.  And  tliis  caution  and  vigilance  must,  necessarily, 
be  extended  to  all  the  agencies  or  means  employed  by  the  carrier 
in  the  transportation  of  the  passenger.  Among  the  duties  resting 
npon  him  is  the  important  one  of  providing  cars  or  vehicles  ade- 

S[uate,  that  is,  sufficiently  secure  as  to  strength  and  other  requisites, 
or  the  safe  conveyance  of  passengers.  That  duty  the  law  enforces 
with  great  strictness.  For  the  slightest  negligence  or  fault  in  this 
r^ard,  from  which  injury  results  to  the  passenger,  the  carrier  is 
liable  in  damages.  These  doctrines,  to  which  the  courts,  with  few 
exceptions,  have  given  a  firm  and  steady  support,  and  which  it  is 
neither  wise  nor  just  to  disturb  or  question,  would,  however,  lose 
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much  if  not  all  of  their  practical  value,  if  carriers  are  permitted  to 
escape  responsibility  upon  the  ground  that  the  cars  or  vehides  used 
by  tnem,  and  from  whose  insufficiency  injury  has  resulted  to  the 
paasenger,  belong  to  others. 

The  undertaking  of  the  railroad  company  was  to  carry  the  defend- 
ant in  error  over  its  line  in  consideration  of  a  certain  sum,  if  he 
elected  to  ride  in  what  is  known  as  a  first-<;lass  passen^r  car ;  with 
the  privilege,  nevertheless,  expressly  given  in  its  pubhshed  notices, 
of  nding  in  a  sleeping-car,  constituting  a  part  of  the  carrier's  train, 
for  an  additional  sum  paid  to  the  company  owning  such  car. 

As  between  the  parties  now  before  us,  it  is  not  material  that  the 
sleeping-car  in  question  was  owned  by  the  Pullman  Palace  Car 
Company,  or  that  such  company  provided  at  its  own  expense  a  con- 
ductor and  porter  for  such  car,  to  whom  was  committea  the  imme- 
diate control  of  its  interior  arrangements.  The  duty  of  the  railroad 
company  was  to  convey  the  passenger  over  its  line.  In  performing 
that  duty,  it  could  not,  consistently  with  the  law  and  the  obligations 
arising  out  of  the  nature  of  its  business,  use  cars  or  vehicles  whose 
inadequacy  or  insufficiency,  for  safe  conveyance,  was  discoverable 
upon  the  most  careful  and  thorough  examination.  If  it  chose  to 
make  no  such  examination,  or  to  cause  it  to  be  made — if  it  elected 
to  reserve  or  exercise  no  such  control  or  right  of  inspection,  from 
tune  to  time,  of  the  sleeping-cars  which  it  used  in  conveying  pas- 
sengers, as  it  should  exercise  over  its  own  cars — it  was  chargeable 
with  negligence  or  failure  of  duty.     The  law  will  conclusively 

f  resume  that  the  conductor  and  porter,  assigned  by  the  Pullman 
^alace  Car  Company  to  the  control  of  the  interior  arranffements  of 
the  sleepin^ar  in  which  Roy  was  riding  when  injured,  exercised 
such  control  with  the  assent  of  the  railroad  company.  For  the  pur- 
poses of  the  contract  under  which  the  railroad  company  undertook 
to  carry  Roy  over  its  line,  and  in  view  of  its  obligation  to  use  only 
cars  that  were  adequate  for  safe  conveyance,  the  sleeping-car  com- 
pany, its  conductor  and  porter  were,  in  law,  the  servants  and 
employees  of  the  railroad  company.  Their  negligence  or  the  negli- 
gence of  either  of  them,  as  to  any  matters  involving  the  safety  or 
security  of  passengei-s  wliile  being  conveyed,  was  the  negligence  of 
the  railroad  company.  The  law  will  not  permit  a  railroad  company, 
engaged  in  the  business  of  carrying  persons  for  hire,  through  any 
device  or  arrangement  with  a  sleepmg-car  company  whose  cars  are 
used  by  and  constitute  a  part  of  the  train  of  the  railroad  company, 
to  throw  oflE  the  duty  of  providing  proper  means  for  the  safe  con- 
veyance of  those  whom  it  has  agreed  to  convey.* 

It  is  also  an  immaterial  circumstance  that  Roy,  when  injured,  was 

*a  Rentes  Com.,  600,  12th  edit.;  2  Pariims  an  C&ntr,,  21S-19,  Cth  edit; 
Story  an  BailmenU,  §§  601,  601a,  602;  Cooley  an  TorU,  642;  WharUm^^ 
Negligence^  2d  edit.,  §  627,  et  ieq,;  ChUty  an  Carriers^  «.  p,  256,  etseq.^  and 
cases  cited  by  the  authors. 
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not  sitting  in  the  particnlar  sleeping-car  to  which  he  had  been 
originally  assigned.  His  right,  for  a  time,  to  occupy  a  seat  in  the 
ear  in  which  nis  friend  was  riding,  was  not,  and,  under  the  facts 
dificlosed,  could  not  be  questioned. 

Whether  the  Pulhnan  Palace  Car  Company  is  not,  also,  and 
equally,  liable  to  the  defendant  in  error,  or  whether  it  may  not  be 
liable  over  to  the  railroad  company  for  any  damages  which  the  latter 
may  be  required  to  pay  on  account  of  the  injury  complained  of,  are 
questions  which  need  not  be  here  considered.  That  corporation 
was  dismissed  from  the  case,  and  it  is  not  necessary  or  proper  that 
we  should  now  determine  any  question  between  it  and  others. 

2.  Upon  the  trial  below  the  plaintiff  was  allowed,  against  tho 
objection  of  defendant,  to  make  proof  as  to  his  financial  condition, 
and  to  show  that,  after  being  injured,  his  sources  of  income  were 
veiT  limited. 

This  evidence  was,  obviously,  irrelevant.  The  plaintiff,  in  view 
of  the  pleadings  and  evidence,  was  entitled  to  compensation,  and 
nothing  more,  tor  such  damages  as  he  had  sustained  in  consequence 
of  injuries  received.  But  the  damages  were  not,  in  law,  do|>end- 
ent,  m  the  slightest  degree,  upon  his  condition  as  to  wealth  or 
poverty.  It  is  manifest,  however,  from  the  record,  that  the  learned 
judge  who  presided  at  the  trial  6ul>8equently  recognized  the  error 
committed  m  the  admission  of  that  testimony.  After  charging 
the  jury  that  the  measure  of  plaintiff's  damages  was  the  pecuniary 
loss  sustained  by  him  in  consequence  of  tho  injuries  received,  and 
after  stating  the  rules  by  which  such  loss  should  be  ascertained,  the 
court  proceeded  :  "  But  the  jury  should  not  take  into  consideration 
any  evidence  touching  the  plaintiff's  pecuniary  condition  at  the 
time  he  received  the  injury,  because  it  is  wholly  immaterial  how 
much  a  man  may  have  accumulated  up  to  the  time  he  is  injured  ; 
the  real  question  being  how  much  his  ability  to  earn  money  in  the 
future  has  been  impaired." 

Notwithstanding  this  emphatic  direction  that  the  jury  should 
exclude  from  consideration  any  evidence  in  relation  to  the  pecuniary 
condition  of  the  plaintiff,  the  contention  of  the  defendant  is  that 
the  original  error  was  not  thereby  cured,  and  that  we  should  assume 
that  the  jury,  disregarding  the  court's  peremptory  instnietiona, 
made  the  poverty  of  the  plaintiff  an  element  in  the  assessment  of 
damages.  And  this,  although  the  record  discloses  nothing  justify- 
ing the  conclusion  that  the  jury  disobeyevl  the  direction  of  the 
court.  To  this  position  we  cannot  assent,  although  we  are  referred 
to  some  adjudged  cases  which  seem  to  announce  the  broad  propo- 
sition that  an  error  in  the  admission  of  evidence  cannot  afterwards 
be  corrected  by  instructions  to  the  jury,  so  as  to  cancel  the  excep- 
tion taken  to  its  admission.  But  such  a  rule  would  be  exceedingly 
inconvenient  in  practice,  and  would  often  seriously  obstnict  the 
coarse  of  business  in  the  courts.     It  cannot  be  sustained  upon 
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principle,  or  by  sound  reason,  and  is  against  the  great  weight  of 
authority.  The  charge  from  the  court  that  the  jury  should  not 
consider  evidence  which  had  been  iinproperiy  admitted,  was  equiva- 
lent to  striking  it  out  of  the  case.  The  exception  to  its  admission 
fell  when  the  error  was  subsequently  coirected  by  instructions  too 
clear  and  positive  to  be  misunderstood  by  the  jury.  The  presump- 
tion should  not  be  indulged  that  the  jury  were  too  ignorant  to 
comprehend,  or  were  too  unmindful  of  their  duty  to  respect, 
instructions  as  to  matters  peculiarly  within  the  province  of  the 
court  to  determine.  It  should  rather  be,  so  far  as  this  court  is 
concerned,  that  the  j'ury  were  influenced  in  their  verdict  only  by 
legal  evidence.  Any  other  rule  would  make  it  necessary  in  every 
trial,  where  an  error  in  the  admission  of  proof  is  committed,  of 
which  error  the  court  becomes  aware  before  the  final  submission  of 
the  case  to  the  jury,  to  suspend  the  trial,  discharge  the  jury,  and 
commence  anew.  A  rule  of  practice  leading  to  such  results  cannot 
meet  with  approval. 

3.  There  was,  however  an  error  committed  upon  the  trial,  to 
which  exception  was  duly  taken,  but  which  does  not  seem  to  have 
been  remedied  by  any  portion  of  the  charge  appearing  in  the  bill 
of  exceptions.  The  plaintiff  was  permitted,  against  the  ol)jection 
of  the  defendant,  to  give  the  number  and  ages  of  his  children — ^a 
son  ten  years  of  age,  and  three  daughters  of  the  ages,  respectively, 
of  fourteen,  seventeen,  and  twenty-one.  This  evidence  does  not 
appear  to  have  been  withdrawn  from  the  consideration  of  the  jury. 
It  certainly  had  no  legitimate  bearing  upon  any  issue  in  the  case. 
The  manifest  object  of  its  introduction  was  to  inform  the  jury  that 
the  plaintiff  had  infant  children  dependent  upon  him  for  support, 
and,  consequently,  that  his  injuries  involved  the  comfort  of  his 
family.  This  proof,  in  connection  with  the  impairment  of  his  ability 
to  earn  money,  was  well  calculated  to  arouse  tiie  sympathies  of  the 
jury,  and  to  enhance  the  damages  beyond  the  amount  which  the  law 
permitted,  that  is,  beyond  what  was,  under  all  the  circumstances,  fair 
and  just  compensation  to  the  pereon  suing  for  the  injuries  received 
by  him.  IIow  far  the  assessment  of  damages  was  controlled  by  this 
evidence  as  to  the  plaintiff's  family  it  is  impossible  to  determine 
with  absolute  certainty,  but  the  reasonable  presumption  is  that  it 
had  some  influence  upon  the  verdict. 

The  court,  in  a  manner  well  calculated  to  attract  the  attention  of 
the  jury,  withdrew  from  their  consideration  the  evidence  touching 
the  financial  condition  of  the  plaintiff,  but  as  nothing  was  said  by 
it  touching  the  evidence  as  to  the  ages  of  his  children,  they  had  the 
right  to  infer  that  the  proof  as  to  those  matters  was  not  withdrawn 
and  should  not  be  ignored  in  the  assessment  of  damages. 

For  this  error  alone  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.     It  is  so  ordered. 
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8ee  Kentucky  etc.,  R.  R.  Co.  v,  Thomas,  ante,  p.  79. 

A  carrier  is  bound  to  use  the  most  improved  and  best  known  machinery, 
u  well  as  extraordinary  vigilance,  aided  by  the  highest  skill,  and  the  failure 
or  neglect  to  do  so  will  render  him  responsible  for  injuries  received  by  a 
passenger.  Bremner  «.  Williams,  1  C.  &  P.,  414;  Sharp  v.  Gray,  0  Bing.,  457; 
8tokes9.  Eastern,  etc.,  Ry.  Co.,  2  F.  &  F.,  691 ;  Ford  v.  London,  etc.,  Ry.  Co., 
2F.  &  P.,  730;  Manser  r.  Eastern,  etc.,  Ry.  Co.,  2  L.  T.,  New  Series,  685; 
Machu  T.  London,  etc.Ry.  Co.,  2  Ekch.,  415;  Alden  «.  N.  Y.,  etc.,  R.  R.  Co., 
26N.  Y.,  102;  Baltimore,  etc.,  R  R.  Co.  v.  Wightman,  29  Gratt.,  431;  Sales 
«.  Western  Stage  Co.,  4  Iowa,  547;  Edwards  «.  Lord,  49  Me.,  279;  New 
Jersey  R.  R  Co.  «  Kennard,  21  Pa.  St.,  209;  Brown  «  N.  Y.,  etc.,  R.  R.  Co., 
84  N.  Y.,  404 ;  Tavlor  v.  Grand  Trunk  R.  R.  Co.,  48  N.  Y.,  804 ;  Philadelphia, 
etc.,  R.  R.  Co.  r. 'Derby,  14  How.,  486;  Tuller  «.  Talbot,  28  111.,  357;  Meier 
V.Pennsylvania  R.  R.  Co.,  64  Pa.  St.,  225;  Kentucky,  etc.,  R.  R.  Co.  «. 
Thomas,  and  note,  ante,  p.  79;  see  also  Ingalls  «.  Bills,  9  Mete,  1 ;  Readhead 
t.  Midland  Ry.  Co.,  L.  R,  2  Q.  B.,  412;  McPadden  «.  N.  Y.,  etc.,  R  R  Co., 
44  N.  Y.,  478;  Carroll  v.  Steten  Island  R  R  Co.,  58  N.  Y.,  126. 

If  a  railroad  company  receives  and  uses  cars  other  than  its  own,  it  is  liable 
for  injuries  received  by  passengers  in  such  cars,  and  its  liability  is  not  changed 
by  the  fact  that  the  employees  in  these  cars  are  not  its  own  employees  and 
that  it  is  not  able  to  direct  or  control  them.  Schopman  t.  Boston,  etc.,  R.  R 
Co.,  9  Cush.,  24;  Thorpe  «.  N.  Y.,  etc.,  R  R  Co.,  76  N.  Y.,  402;  Kinsley  e. 
Lake  Shore,  etc.,  R  R  Co.,  125  Mass.,  54.  A  railroad  company  is  liable  for 
injuries  resulting  from  an  accident  which  occurs  through  the  negligence  of 
the  employees  of  a  connecting  line  over  which  it  has  sold  a  continuous  ticket, 
or  runs  its  cars.  Great  Western  R.  R.  Co.  v.  Blake,  7  Hurlst.  &  N.,  987; 
Thomas  «.  Rhymney  Ry.  Co.,  L.  R,  5  Q.  B.,  226,  6  L.  R.,  Q.  B.,  266;  Buxton 
«.  North  Eastern  Ry.  Co.,  3  L.  R,  Q.  B.,  549;  Kent  t?.  Midland  Ry.  Co.,  L.  R, 
10  Q.  B.,  1;  Mytton  v.  Midland  Ry.  Co.,  4  Hurist.  &  N.,  614;  Candee  «. 
Pennsylvania  R  R  Co.,  21  Wis.,  582;  Peet  «.  Chicago,  etc.,  R  R.  Co.,  19 
Wis.,  118;  BumelltJ.  N.  Y.,  etc.,  R  R  Co.,  45  N.  Y.,  184;  Illinois,  etc.,  R  R 
Co.  c.  Copeland,  24  III.,  837;  Toledo,  etc.,  R  R  v.  Rumbold,  40  111.,  143; 
Wyman  v,  Penobscot,  etc.,  R  R.  Co.,  46  Me.,  162;  Carter  v.  Peck,  4  Sneed., 
203;  Ward  «.  Vanderbilt,  4  Abb.  App.,  Dec,  521;  Williams  tJ.  Vanderbilt, 
28  N.  Y.,  217;  Bumell  v,  N.  Y.,  etc.,  R  R  Co.,  45  N.  Y.,  184;  Nelson  r. 
Vermont,  etc.,  R.  R  Co.,  26  Vt.,  717;  Croft  «.  Baltimore,  etc.,  R.  R.  Co.,  1 
Mc Arthur,  492;  Schopman  v.  Boston,  etc.,  R  R.  Co.,  9  Cush.,  24;  Najac  v. 
Boston,  etc.,  R  R.  Co.,  7  Allen,  32^;  Wilson  v.  Chesapeake,  etc.,  R  R.  Co., 
21  Gratt.,  654;  Cary©.  Cleveland,  e^c,  R  R  Co.,  29  Barb.,  85;  Hartt>.  Rensse- 
laer, etc.,  R  R  Co.,  8  N.  Y.,  37;  Week  v.  Saratoga,  etc.,  RR  Co.,  19  Wend., 
534;  Railroad  v.  Barron,  5  Wall.,  90;  McElroy  v.  Nashua,  etc.,  R  R  Co.,  4 
Gush.,  400;  Murch  v.  Concord,  etc.,  R.  R.  Co.,  29  N.  H.,  9;  Peters  u.  Rylands, 
20  Pa.  St.,  497;  Seymour*.  Chicago,  etc.,  R.  R.  Co.,  3  Biss.,  43;  McLean  ». 
Burbank,  11  Minn.,  277;  Champion  «.  Bostwick,  11  Wend.,  571,  18  Wend., 
175;  Railroad  v,  Winans,  17  How.,  39.  See  also  John  v.  Bacon,  L.  R.,  5  C.  P., 
437;  Bennett  v.  Louisville,  etc.,  R.  R  Co.,  ante,  p.  71.  Compare  as  to  con- 
necting lines  Knight «.  Portland,  etc.,  R  R  Co.,  56  Me.,  235;  Hood  v.  N.  Y., 
etc.,  R.  R.  Co.,  22  Conn.,  1;  Elmore©.  Naugatuck  R  R  Co.,  23 Conn.,  457; 
Furstenheim  v.  Memphis,  etc.,  R  R  Co.,  9  Heisk.,  238;  Hartan  t.  Railroad, 
114  Mass.,  44;  Nashville,  etc.,  R.  R  Co.  v.  Sprayberry,  9  Heisk.,  852;  Wright 
«.  Midland  Ry.  Co.,  L.  R,  8  Exch.,  137;  Sprague  v.  Smith,  29  Vt.,  421. 
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The  Pennsylvania  R  R  Co.,  operating  the  Western  Pennsjl- 

vania  B.  B., 

V. 

Annie  M.  Pbios  et  aL 

(Adwmce  OcoBy  Penntyhania,  January  8,  1881.) 

A  "route  or  mail  agent'*  in  the  employ  of  the  United  States  Post-offloe 
Department  when  trayelling  on  railroad  trains  in  the  pursuance  of  hia 
duties,  is  not  a  passenger  within  the  meaning  of  the  Act  of  4th  April, 
1868,  P.  L  58,  which  provides:  **That  when  any  person  shall  sustain 
personal  injury  or  loss  of  life  while  lawfully  engagea  or  employed  on  or 
about  the  roads,  works,  depots  and  premises  of  a  railroad  company,  or 
in  or  about  any  train  or  car  therein  or  thereon,  of  which  company  such 
person  is  not  an  employee,  the  right  of  action  or  recovery  in  all  such 
cases  against  the  company  shall  be  only  such  as  would  exist  if  such 
person  were  an  employee.  Praoided  this  section  shall  not  apply  to 
passengers.^' 

A  '*  passenger,"  in  the  legal  sense  of  the  word,  is  one  who  travels  in  some 
public  conveyance  by  virtue  of  a  contract,  expressed  or  implied,  with 
the  carrier,  as  to  the  payment  of  fare  or  that  which  is  accepted  as  aa 
equivalent  therefor. 

A  person  employed  upon  a  train  is  not  a  passenger  within  the  meaning  of  the 
Act  of  1868,  nor  entitled  to  protection  as  such. 

Hampton  &  Dalzell,  for  plaintiff  in  error. 

John  Barton  Contra:  Catawissa  B.  B.  Co.  v,  Armstrong,  13 
Wright ;  Pennsylvania  B.  B.  v.  Henderson,  1  P.  F.  Smith,  315  ; 
O'Donnell  v.  The  Allegheny  Valley  B.  B.  Co.,  9  Smith,  239 ; 
Collett  V.  L.  &  N.  W.  Bailway,  16  Q.  B.,  984 ;  Henderson  v. 
Pennsylvania  B.  R.  Co.,  1  P.  F.  Smith,  326 ;  Austin  v.  G.  N. 
Bailway  Co.,  2  L.  B.  Q.  B.,  452 ;  Alton  v.  Midland  Bailway  Co., 
19  C.  B.  N.  S.,  213. 

Paxbon,  J. — The  special  verdict  finds  all  the  facts  necessary 
to  an  intelligent  consideration  of  this  case.  The  deceased,  A.  J. 
Price,  was,  at  the  time  of  the  accident  resulting  in  his  death,  a 
route  agent  of  the  United  States  Post-oflSce  Department,  duly 
appointed  and  commissioned.  His  route  was  on  the  Western 
Pennsylvania  Boad,  between  Allegheny  City  and  Blairsville.  Hjs 
duties  were  those  incidei:t  to  the  position  of  mail  agents.  While 
engaged  in  the  performance  of  those  duties  on  the  22d  day  of 
July,  1877,  he  was  killed  by  a  collision  on  the  road.  The  collision 
was  found  to  be  the  result  of  the  negligence  of  the  employees  of 
the  defendant  company.  The  single  question  to  be  aecided  is, 
whether  the  deceased  was  a  passenger  within  the  meaning  of  the 
Act  of  4th  April,  1868,  P.  L.  58. 

The  first  section  of  said  act  is  as  follows:  ^^That  when 
any  person   shall  sustain  personal  injury  or  loss  of  life  while 
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lawfully  engaged  or  employed  on  or  about  the  roads,  works, 
depots  and  premises  of  a  railroad  company,  or  in  or  abont  any 
train  or  ear  therein  or  thereon,  of  which  company  such  person  is 
not  an  employee,  the  ri^ht  of  action  or  recovery  in  all  such  cases 
against  the  company  snail  be  only  such  as  would  exist  if  such 
perBon  were  an  employee.  Proviaed  this  section  shall  not  apply 
to  passengers." 

It  was  conceded  by  the  learned  jud^  who  ruled  the  cause 
below,  and  admitted  upon  the  argument  here,  that  the  defendant 
came  within  the  precise  terms  of  the  Act  of  1868.  Indeed  this  is 
apparent  from  the  facts  found  by  the  special  verdict.  But  it  is 
claimed  that  it  comes  also  within  the  exception,  and  was  a 
passenger  within  the  meaning  of  the  act.  This  position,  if  not 
unfounded,  is  certainly  paradoxical.  To  be  within  the  letter  of 
an  Act  of  Assembly  and  at  the  same  time  within  its  exception,  is 
a  proposition  that  would  hardly  be  pressed  were  not  the  defendant 
a  raiboad  corporation. 

The  Act  of  1868  has  been  before  this  court  upon  several 
occasions.  Its  constitutionality  was  affirmed  in  Kirbey  v.  The 
Railroad,  26  P.  F.  S.,  66.  Other  questions  arising  under  it  were 
considered  in  Mulhoim  v.  The  Railroad,  31  P.T.  S.,  366,  and 
Bicard  v.  The  Eailroad,  8  Norris,  193.  The  point  now  raised  is 
new  and  was  not  considered  in  either  of  the  cases  cited.  It 
involves  a  construction  of  the  proviso  of  the  act  excepting 
passengers  from  its  operation.  Just  here  it  is  important  to 
consider  the  mischief  it  was  intended  to  remedy.  Prior  to  its 
passage  it  had  been  held  in  numerous  cases  in  this  State  that  an 
employee  could  not  recover  against  the  company  in  whose  service 
he  was,  for  personal  injuries  resulting  from  the  negli^nce  of  a 
fellow-servant.  This  was  settled  law.  But  the  non-liability  for 
damages  on  the  part  of  the  company  ceased  there.  In  the 
Catawissa  Kailroaa  Co.  v.  Armstrong,  18  Wr.,  186,  it  was  held 
"that  where  the  deceased  was  in  the  employ  of  one  railroad 
company,  who  had  the  right  to  run  their  trains  over  the  other's 
road,  the  plaintiff  is  not  precluded  from  recovery  on  the  ground 
that  her  husband  was  m  the  same  general  employ  with  the 
defendant's  servants.  The  rule  that  where  several  persons  are 
in  the  same  general  employment,  and  one  is  injured  from  the 
carelessness  of  another,  the  employer  is  not  responsible,  is  not  to 
be  extended  beyond  the  limit  of  the  adjudged  cases." 

At  the  time  this  decision  was  rendered,  the  law  seemed  to 
contemplate  but  two  classes  of  persons  on  railroad  trains,  viz. : 
First,  passengers  who  paid  fare  or  who  travelled  by  virtue  of  a 
contract  relation  with  the  company ;  and  second,  employees  who 
were  in  the  service  of  the  company.  The  Act  of  1868  was  mani- 
festly intended  to  create  a  third  class  who  were  neither  employees 
nor  passengers,  namely,  persons  who  are  "lawfully  engaged  or 
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employed  in  or  about  the  roads,  works,  depots  and  premises  of  a 
railroad  company,  or  in  or  about  any  train  or  car  thereon,  of  which 
company  sucn  person  is  not  an  employee."  This  class,  prior  to 
the  Act  of  1868,  were  entitled  under  the  decision  in  Catawissa 
R.  R.  Co.  V.  Armstrong,  supra,  to  recover  against  the  company  for 
injuries  resulting  from  the  negligence  of  an  employee.  But  the 
employee,  if  injured  by  the  negligence  of  those  whom  I  have 
designated  as  the  third  class,  had  no  remedy  against  the  company, 
he  could  only  recover  against  the  person  wnose  negligence  caus^ 
the  injury,  and  as  such  persons  were  generally  irresponsible  pecu- 
niarily, the  employee  had  practically  no  remedy.  Yet  he  was  in 
daily  peril  of  injury  from  the  negligence  of  persons  of  the  third 
class.  The  Legislature  doubtless  saw  that  it  was  unjust  to  give 
the  non-employees  such  an  advantage,  and  also  that  the  company 
should  be  held  liable  in  damages  to  such  persons,  who,  although 
unlawfully  upon  the  road,  were  not  under  its  control.  The  Act  of 
1868  places  persons  in  the  third  class  upon  the  same  plane  as  the 
employees  oi  the  company.     There  is  strict  justice  in  this.    No 

food  reason  can  be  shown  why  the  non-employee  should  have 
igher  rights  than  employees.  Their  compensation  is  usually 
equal,  if  not  greater ;  they  enter  upon  the  same  dangerous  employ- 
ment, with  full  knowledge  of  its  perils,  and  of  their  legal  rights  m 
case  of  injury.  The  rule  which  prevents  a  recovery  by  an 
employee  for  the  negligence  of  a  fellownservant  is  based  upon  the 
soundest  principles  of  public  policy.  Railroad  accidents  are 
usually  the  result  of  the  carelessness  of  employees.  However 
perfect  the  system  by  which  trains  are  moved,  the  heedlessness  of 
a  single  man  may  produce  disaster.  So  long  as  employees  under- 
stand that  they  take  their  lives  in  their  hands  in  entering  upon 
their  duties,  and  that  their  own  safety  as  well  as  the  weiiare  of 
their  families  depends  upon  their  care  and  vigilance,  the  traveUing 
public  will  have  reasonable  assnrance  of  safety.  The  rule  that  no 
recovery  can  be  had  for  the  negligence  of  a  fellow-servant  neces- 
sarily tends  to  increased  vigilance  on  the  part  of  employees,  and  to 
that  extent  contributes  to  tne  public  safety.  Properly  administered 
it  is  wise  and  just. 

Was  the  deceased  a  passenger  within  the  meaning  of  the  Act 
of  1868?  Looking  at  the  mischief  which  the  act  was  intended  to 
remedy,  the  answer  to  this  question  is  not  difficult.  The  deceased 
was  '*  lawfully  employed  upon  the  road."  He  was  therefore  within 
the  precise  language  of  the  act,  and  must  be  held  to  have  had  the 
right  only  of  an  employee,  unless  he  comes  within  the  exception. 
The  word  "  passenger"  in  the  proviso  must  be  understood  m  its 
ordinary  and  popular  signification.  Had  the  question  been  asked 
of  any  person,  intelligent  or  otherwise,  upon  this  train  when  the 
accident  occuiTcd,  whether  A.  J.  Price,  the  deceased,  was  a  passen- 
ger upon  said  train,  the  answer  would  have  been  in  the  nega- 
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tive — ^that  he  was  employed  upon  the  train  as  a  mail  agent.  Whj 
then  should  we  give  to  the  proviso  a  forced  construction  not 
warranted  by  its  language  and  repugnant  to  our  common  sense  ? 

It  was  urged  that  the  deceased  was  a  passenger,  because  under 
the  Act  of  Congress  (see  section  4000)  "  every  railway  company 
cariying  the  mail  shall  carry  on  any  train  which  shall  run  over  its 
road,  and  without  extra  charge  therefor,  all  mailable  matter  directed 
to  be  carried  thereon,  with  the  person  in  charge  of  the  same.''  This 
act  makes  it  the  duty  of  the  company  to  carry  the  mail  agent  with- 
out extra  charge,  but  it  no  more  makes  him  a  passenger  than  it 
does  the  mail  matter  of  which  he  has  the  care.  The  company  have 
no  control  of  him  as  they  have  over  passengers,  for  whose  sjifety 
they  are  responsible.     He  is  not  bound  to  observe  any  of  the  rules 

f)rescribed  for  the  protection  of  passengers.  He  may  expose  his 
ife  in  the  most  reckless  manner.  The  mail  car,  like  tjie  baggage 
car,  is  a  known  place  of  danger.  From  its  position  it  is  exposed 
to  destruction  in  cases  of  collision.  The  effect  of  the  Act  of  Con- 
gress is  to  make  his  position  in  the  car  a  lawful  one.  Being  lawfully 
upon  the  train,  a  recovery  might  possibly  have  been  had  for  his 
death,  founded  upon  the  duty  to  carry  safely  :  Colwell  v.  The  Rail- 
way Company,  15  Q.  B.,  982,  and  Nolton  v.  Western  Railway 
Company,  15  N.  T.,  444,  go  to  this  extent.  But  here  the  Act  of 
1868  comes  in  and  declares  that  persons  employed  upon  the  road 
flhall  have  only  the  rights  of  employees  of  the  company. 

Pennsylvania  R,  K.  v.  Henderson,  1  P.  F.  S.,  315,  was  decided 
prior  to  the  passage  of  the  Act  of  1868,  and  it  was  urged  that  the 
Legislature  had  this  case  in  view  when  they  inserted  the  proviso 
in  question.  Conceding  this  to  be  so,  it  proves  nothing.  There 
the  plaintifiE  was  a  drover  transporting  his  live  stock  upon  the  cars 
of  the  company.  He  had  paid  the  freight  on  his  stock,  and  at  the 
same  time  received  a  pass  for  himself.  He  was  travelling  with  his 
stock,  and  was  as  much  a  passenger  as  if  he  had  been  travelling  with 
his  trunk.  He  had  a  direct  contract  relation  with  the  company. 
He  was  under  the  control  of  the  conductor,  and  was  bound  to  con- 
form to  the  reasonable  rules  of  the  companv  the  same  as  other 
passengei-s.  I  see  little  analogy  between  such  a  case  and  that  of 
a  mail  agent  who  has  no  contract  relation  with  the  company,  and 
who  is  not  in  any  sense  under  its  control.  It  may  very  well  be 
that  Henderson  v.  The  Railroad  Company  belongs  to  a  class  of 
cases  intended  to  be  covered  by  the  proviso  to  the  Act  of  1868. 
Other  cases  might  be  suggestecT  to  wnich  it  may  possibly  apply. 
Theyi^ill  probablj^  come  up  in  due  time,  and  we  wiU  not  anticipate 
them.  It  IS  suflScient  to  say  that  the  Legislature  doubtless  con- 
sidered that  there  were  or  might  be  such  cases,  and  therefore  added 
the  proviso  to  save  them  from  the  operation  of  the  act.  But  it 
wonld  be  attributing  a  want  of  intelligence  to  the  law-making 
power  to  hold  that  it  meant  to  designate  as  passengers  men  who 
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were  employed  by  the  year  upon  the  road,  as  the  mail  agents  of 
the  government.  The  Act  oi  1868  is  very  broad  in  its  terms.  It 
was  said  by  our  brother  Gordon,  in  Eicard  ^;.  North  Pennsylvania 
Bailroad  Company,  supra,  "  the  comprehensive  words  '  engaged  or 
employed'  are  used  to  embrace  every  imaginable  manner  by  which 
one  may  or  might  be  brought  in,  upon  or  about  the  roadway,  cars 
or  works  of  a  railroad  company."  Following  this  sound  interpre- 
tation of  the  act,  we  must  regard  it  as  intended  to  relieve  railroad 
companies  from  liability  for  injuries  to  the  class  of  persons  enu- 
merated therein.  Yet  the  construction  now  claimed  for  it  dis- 
criminates in  favor  of  certain  persons  of  this  class  to  the  exclusion 
of  all  others,  that  is  to  say,  those  persons  who,  by  the  accident  of 
their  position,  happen  to  be  employed  on  the  trains,  may  recover 
for  injuries,  while  others,  equally  deserving,  who  do  not  ride  with 
the  trains,  but  are  "  employed  or  engaged  m  or  about  the  works, 
depots  and  premises  of  the  company,  have  no  such  right.  To 
illustrate,  suppose  the  deceased  instead  of  being  employed  as  mail 
agent  had  been  employed  by  the  government  to  carry  the  mail 
from  the  depot  to  tbe  post-omce,  and  while  so  engaged  about  the 
depot  had  been  killed  by  the  negligence  of  the  defendant's 
servants.  In  such  case  he  would  have  been  clearly  within  the 
act,  and  not  within  its  exception.  Can  the  mere  fact  that  he  was 
upon  the  train  instead  of  being  about  the  depot  make  any  differ- 
ence? We  are  of  opinion  the  act  contemplated  no  such  distinc- 
tion. 

The  learned  judge  of  the  court  below  placed  considerable  stress 
upon  Webster's  definition  of  the  word  "  passenger,"  as  "  one  who 
travels  in  some  conveyance,  as  a  stage-coach  or  steamboat."  The 
citation  from  Webster  is  not  strictly  accurate.  His  definition  is 
''  a  passer  or  passer-by ;  one  who  is  making  a  passage ;  a  traveUer 
especially  by  some  established  conveyance ;  a  person  conveyed  on 
a  loumey."  Worcester  defines  the  same  word  as  follows :  "  One 
who  passes  or  is  on  his  way ;  a  traveller ;  a  wayfarer."  It  will  be 
seen  that  the  leading  idea  of  these  definitions  is  that  a  passenger  is 
one  who  travels  from  place  to  place.  Mere  locomotion  is  not 
travel  in  the  popular  use  of  the  term.  There  are  conductors  on 
short  lines  oi  railroad  in  this  state  who  have  passed  over  more 
miles  in  the  course  of  their  employment  than  any  traveller  of 
ancient  or  modern  times.  Yet  we  would  hardly  call  tnem  travelled 
men.  The  sense  given  to  particular  words  by  our  great  lexicog^ 
raphers  is  always  entitled  to  weight,  yet  where  a  word  is  used  in 
an  Act  of  Assembly  regard  must  be  had  to  the  circumstances  sur- 
rounding its  use.  A  more  correct  definition  of  the  word  in  its 
legal  sense  would  be,  one  who  travels  in  some  public  conveyance 
by  virtue  of  a  contract,  expressed  or  implied,  with  the  carrier,  as 
the  payment  of  fare,  or  that  which  is  accepted  as  an  equivalent 
therefor.    A  mere  trespasser,  a  person  who  steals  a  ride  upon  a 
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train,  or  who  is  employed  thereon,  is  not  a  passen^r  within  the 
meaning  of  the  Act  of  1868,  nor  entitled  to  protection  as  snch. 

We  are  of  opinion  that  the  case  comes  within  the  Act  of  1868, 
and  that  the  plaintiff  is  not  entitled  to  recover. 

The  jadgment  is  reversed,  and  judgment  is  now  entered  for  the 
defendant  non  obstante  veredicto. 

The  Act  cf  Assembly  of  Pennsylvania  of  April  4,  1868,  $  1  (P.  L.  58),  pro- 
Tides  that  **When  any  person  shall  sustain  personal  injury  or  loss  of  life 
while  lawfully  enga^d  or  employed  on  or  aoout  the  roads,  works,  depots 
and  premises  of  a  railway  company,  or  in  or  about  any  train  or  car  therein  or 
thereon,  of  which  company  such  person  is  not  an  employee,  the  right  of 
action  and  recovery  in  all  such  cases  against  the  company  snail  be  such  only 
as  would  exist  if  such  person  were  an  employee.  Provided  that  this  section 
shall  not  apply  to  passengers/' 

The  act  was  first  gradually  passed  upon  in  Eirby  v,  Penna.RH.  Co.,  76 
Penn.  St.,  506,  in  which  its  coastitutionality  was  attacked  on  the  ground 
that  it  precluded  reparation  for  injuries  and  aenied  justice  against  a  wrong- 
doer. The  court,  however,  held  that  since  the  act  related  only  to  persons 
lawfully  employed,  any  one  coming  within  its  provisions  '*  must  be  there  by 
his  own  consent  .  .  .  and  knowingly  assume  a  relation  regulated  by 
law.^  Such  a  person  would  clearly  place  himself  under  the  operation  of 
the  kw,  which  could  not  therefore  be  held  unconstitutional. 

The  following  classes  of  persons  have  been  held  to  be  comprised  within 
the  act:  Workmen  employed  by  outside  parties  engaged  in  loading  coal  on 
the  cars  of  defendant  (Kirby  o.  PennaR.  K.  Co.,  supra).  Workmen  walking 
on  the  track  of  a  company  by  which  they  are  employed,  injured  by  the  train 
of  another  company  using  the  road  by  agreement  with  the  first  company 
(Malhenin  v.  D.,  L,  A  W.  R.  R.  Co.,  81  Penn.  St.,  366).  Workmen  employed 
by  a  steamship  company  to  unload  hides  from  a  train  of  the  company  defend- 
ant (Gerard  «.  Penna.  R.  R  Co.  (C.  P.),  6  W.  N.  C.  (Phila.),  261).  Con- 
signees unloading  their  own  goods  from  a  car  of  the  company  defendant  on 
a  siding  by  permission  of  the  agents  of  the  company  (Ricard  v,  Penna.  R.  R. 
Co.,  89  Penna.  St.,  193).  But  where  the  plaintiff's  son  was  injured  while 
employed  in  a  private  storehouse  with  shut  doors  into  which  a  siding  from 
defendant's  road  led,  it  was  said  that  he  was  not  within  the  act. 

The  question  in  the  present  case  was  us  Integra.  The  authorities  cited 
and  relied  on  by  the  court  below  for  holding  plaintifTs  decedent  a  passenger 
were  CoUett  v.  L.  &  N.  W.  Railroad  Co.,  162  B.,  984  ;  Wolton  v.  Western 
R.  R.  Corp.,  15  N.  Y.,  444;  Yeomans  v.  The  Contra  Cesta  Steam  Nav.  Co., 
44  Cal.,  71;  Blair  «.  Erie  R.  R  Co.,  66  N.  Y.,  318;  Hammond  v.  N.  E.  R.  R 
Co.,  6  Richardson  (S.  C),  130  ;  Penna.  R.  R.  Co.  v.  Henderson,  1  Smith, 
315.  These  cases  may  be  admitted  to  establish  the  fact  that  in  the  absence 
of  the  Act  of  Assembly,  the  plaintiff  would  have  been  entitled  to  recover. 
They  establish,  however,  no  more.  In  none  of  them  was  it  specifically  deci- 
ded that  such  a  person  as  plaintiff's  decedent  was  a  passenger  as  distinguished 
from  a  person  *'  engaged  or  employed  on  or  about  tne  roads  .  .  .  or  on  or 
about  any  train  or  car  .  .  .  thereon."  This  is  a  pomt  which  clearly 
never  arose  till  the  passage  of  this  act,  and,  with  the  exception  of  the  decision 
m  this  case,  has  received  as  yet  no  judicial  construction.  It  is  fair  to  presume 
from  the  tone  of  the  above  opinion  that  the  act  will  be,  as  respecto  this  point, 
Tery  broadly  and  liberally  oonstrued  in  favor  of  railroad  companies. 
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Atchison,  Etc.,  Bailboad  Company 

V, 

Flikn. 

(24  KoMos  BeparUj  January  Term,  1881.) 

The  plaintiff,  a  little  girl  less  than  ^ve  years  old,  and  another  little  girl 
aoout  the  same  size,  but  older,  were  put  into  one  of  the  defendant's 
passenger  cars,  at  White  Cloud,  Kansas,  by  an  aunt  of  the  plaintiff,  with 
the  intention  that  they  should  ride  in  such  car  to  Iowa  Point;  and  the 
little  girls  did  ride  in  such  car,  along  with  several  passengers,  from  White 
Cloud  to  Iowa  Point,  but  without  being  in  the  care  or  custody  of  any 
person,  without  paying   any  fare,  or  having  any  ticket  or  money  with 
which  to  pay  fare,  and  without  any  intention,  on  their  part  or  on  the 
part  of  the  plaintiff ^s  aunt,  that  they  should  pay  fare ;  and  neither  the 
conductor  nor  any  other  agent  of  the  defendant  asked  them  for  fare ;  but 
it  was  a  rule  of  the  defendant  not  to  take  fare  from  children  of  the  age 
of  the  plaintiff,  who  were  in  the  custody  of  some  older  person  who  did 
pay  fare,  and  such  children  were  not  allowed  to  ride  in  the  cars  except 
m  the  custody  of  some  older  person  to  take  care  of  them;  and  no  agent 
or  employee  of  the  defendant  had  any  knowledge  that  the  little  girls 
had  no  guardian  or  protector  on  the  train  to  take  care  of  them,  or  that 
they  wanted  to  get  off  the  train  at  Iowa  Point.     The  train  stopped  at 
Iowa  Point  a  sufficient  length  of  time  for  all  passengers  who  wanted  to 
get  off,  or  to  get  on,  to  do  so;  and  after  the  train  hud  started,  and  while 
It  was  in  motion,  the  little  girls  attempted  to  get  off,  and  a  man,  who 
was  a  passenger  on  the  train,  assisted  them ;  and  the  little  girl  who  ac- 
companied the  plamiiff  stepped  off  the  train  in  safety ;  but  when  the 
plaintiff  stepped  off  (being  assisted  by  said  passenger),  she  fell,  and 
rolled  off  the  station  platform  upon  the  ground  between  the  platform 
and  the  car,  and  throwing  her  legs  in  front  of  the  hind  trucks  of  the 
car,  the  trucks  ran  over  her  legs  and  crusiied  them.    Held,  that,  under 
the  facts  of  this  case,  which  are  more  fully  stated  in  the  opinion,  the 
railroad  company  is  not  liable  for  damages  on  account  of  the  accident; 
that  no  person  can  be  held  responsible  for  an  unforeseen  accident  which 
incidentally  occurs  while  he  is  in  the  rightful  and  proper  exercise  of  his 
lawful  business ;  and  held,  further,  that  a  new  trial  will  be  ordered. 

Error  from  Doniphan  County  District  Court. 

Action  brouglit  by  Sue  Flinn,  an  infant,  by  her  next  friend,  Mar- 
tin Flinn,  against  the  Atchison,  etc.,  R.  R.  Co.,  to  recover  $25,000 
damages  for  personal  injuries.  Trial  at  the  December  term,  18TS, 
of  the  District  Court,  when  the  jury  made  many  special  JSndings 
of  fact,  and  rendered  a  general  verdict  for  the  plaintiff,  and  as- 
sessed her  damages  at  $12,500.  A  new  trial  was  denied,  and 
judgment  given  for  the  plaintiff  against  the  defendant  for  $12,500 
damages,  and  for  costs.     The  railroad  company  appealed. 

B.  F.  Stringf ellow  and  W.  W.  Guthrie,  for  plaintiff ;  Everest  & 
Waggener,  for  defendant  in  error. 

Valentine,  J.,  delivered  the  opinion  of  the  court : 
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Martin  Fllnn  commenced  two  actions  in  the  District  Court  of 
Doniphan  County  a^inst  the  Atchison  &  Nebraska  Railroad  Com* 

5 any,  for  damages  sJIe^ed  to  have  been  sustaiiuHl  l)y  Iiiiuself  and 
auffhter  on  account  of  personal  injuries  received  by  the  latter. 
Both  of  these  actions  anse  out  of  the  same  transactions,  and  are 
founded  upon  the  same  facts.  One  of  them  was  commenced  by 
Martin  Flmn  in  his  own  name,  and  the  other  was  cunmienced  by 
him  in  his  daughter's  name,  as  her  next  friend.  In  tlie  first,  he 
claimed  $5,500  damages ;  in  the  second,  $25,000  damages.  In  tho 
first,  a  demurrer  was  interposed  by  the  defendant  t(>  the  plaintiflTs 
petition,  which  demurrer  was  overruled  by  the  coui't,  and  the  de- 
lendant  excepted.  No  judgment  seems  to  have  been  rendered. 
In  the  secona,  a  trial  was  had  before  the  court  and  a  jury,  and  a 
verdict  and  judgment  were  rendered  in  favor  of  the  plaintiff  and 
against  the  aefendant,  for  $12,500  damages.  The  defendant  now 
brings  both  cases  to  tliis  court,  and  asks  for  a  reversal  in  each  of 
them.     We  shall  first  consider  the  Sue  Flinn  case. 

In  this  case  (the  Sue  Flinn  case)  the  facts,  as  thej  appear  from 
the  pleadings,  the  evidence  and  the  findings  of  the  jury  (especially 
the  evidence),  are  substantially  as  follows : 
On  October  5, 1877,  the  time  when  the  accident  occurred,  and 

frior  thereto  and  since,  the  defendant  railroad  company  was  and 
as  been  a  common  carrier  of  passengers  and  frtnght  between 
Atchison,  Kansas,  and  Lincoln,  Nebi^aska,  and  between  all  inter- 
mediate points,  including  Wliite  Cloud  and  Iowa  Point,  in  Doni- 
phan county,  Kansas.  Sue  Flinn,  at  that  time,  was  a  little  girl, 
aged  four  years, seven  months  and  ten  days ;  M:irtin Flinn  washer 
fatKer,  and  Mrs.  Sophie  E.  Armstrong  was  her  aunt.  Minnie  Dut- 
ton  was  also  an  aunt  to  Sue  Flinn,  but  she  was  only  a  little  girl, 
eleven  years  old,  small  of  her  age,  but  little  larger  than  Sue  Flmn^ 
feeble,  nervous,  and  had  been  afflicted  with  the  Saint  V itus's  dance. 
At  about  the  hour  of  noon,  or  shortly  afterward,  a  passenger  train 
of  cars  belongnig  to  defendant,  while  on  its  way  from  Xincoln, 
Nebraska,  to  Atchison,  Kansas,  stopped  at  White  Cloud,  and  Mrs. 
Armstrong  put  these  two  little  girls  upon  the  train,  and  on  a  pas- 
senger car,  and  the  little  girls  went  inside  and  took  seats  therein. 
Neither  of  the  girls  had  any  ticket,  nor  any  money  with  which  to 
pay  fare ;  and  it  was  not  intended  by  Mrs.  Armstrong  or  the  girls 
tliat  either  of  them  should  pay  fare.  It  does  not  appear  that  any 
employee  of  the  railroad  company  had  notice  that  the  little  girls 
were  put  upon  the  train,  and  tney  were  not  placed  in  the  care 
or  custody  of  any  person.  In  the  car  in  whicii  these  girls  were 
placed  were  other  persons,  who  were  therein  in  the  capacity  of 
passengers.  The  little  girls  sat  on  a  seat,  with  their  faces  turned 
toward  the  rear  of  the  car.  Shortly  after  they  took  their  seats,  a 
man,  with  whom  they  were  acquainted,  by  the  name  of  George 
Painter,  came  into  the  car,  and  took  a  seat  immediately  in  front  of 
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and  facing  them,  and  entered  into  conversation  with  them.  The 
train  passed  on  toward  Iowa  Point.  The  conductor  passed  through 
the  car  in  which  the  little  girls  and  Painter  and  others  were  seated, 
and  took  fare  from  Painter,  but  took  no  notice  of  the  little  girls. 
It  was  ^  rule  of  the  company  not  to  take  fare  from  children  under 
five  years  of  age,  who  were  in  company  with  some  adult  person,  and 
the  conductor  sometimes  allowed  even  older  children  to  ride  under 
such  rule ;  but  small  children  like  the  plaintiff  were  not  allowed  to 
be  on  the  train,  except  in  the  care  or  custody  of  some  older  person, 
competent  to  take  care  of  them.  Painter  intended  to  get  off  the 
train  at  Iowa  Point,  and  there  was  one  other  passenger  on  the  train, 
by  the  name  of  Oliver  Davis,  who  also  intended  to  get  off  at  that 
place.  When  the  train  arrived  at  Iowa  Point  it  stopped.  Painter 
and  Davis  got  off,  and  other  passengers  got  on.  Prior  Plank  and 
wife,  and  Miss  Josephine  Parker,  for  instance,  got  on.  The  train 
stopped  a  few  seconds  only,  and  then  started.  About  the  time  that 
it  started,  the  two  little  girls  left  their  seats  as  though  they  desired 
to  get  off  the  train.  Mr.  F.  J.  Starr,  a  passenger  on  the  train,  who 
had  got  on  at  Lincoln,  and  who  had  sat  near  the  little  girls  on  the 
way  from  White  Cloud  down  to  Iowa  Point,  left  his  seat  to  help 
tliem.  They  went  to  the  front  end  of  the  car.  This  was  the  rear 
car  of  the  train.  When  they  arrived  at  the  front  platform  of  the 
car  the  train  was  in  motion.  Minnie  Dutton  stepped  from  the 
platform  of  the  ear  upon  the  station  platform  in  safety,  and  then 
stood  there.  Mr.  Starr  then  helped  Sue  Fliun  off ;  but  when  her 
feet  touched  the  station  platform,  she  fell  forward,  with  her  head 
toward  the  engine,  and  rolled  off  the  platform,  upon  the  ground 
between  the  car  and  the  platform,  and  m  her  struggles  threw  her 
legs  across  the  nearest  rail  of  the  railroad  track,  and  tne  hind  trucks 
oi  the  car  ran  over  her  legs,  and  crushed  them  so  badly  (one  just 
above  the  knee  and  the  other  below)  as  to  make  amputation  necea- 
sary.     The  car  passed  on  a  few  feet  further,  and  was  stopped. 

It  appears  from  the  evidence  that  it  was  the  intention  of  Mrs. 
Armstrong  and  of  the  little  girls  that  they  should  stop  at  Iowa 
Point,  but  it  does  not  appear  Siat  this  intention  was  ever  commu- 
nicated to  any  other  person  until  after  the  little  girls  left  their  seats 
in  the  car  for  the  purpose  of  getting  off,  and  then  only  by  their 
actions.  One  witness  testified  that  when  Mr.  Starr  helped  Sue 
Flinn  off  the  car  she  dung  to  his  arm,  or  he  to  her,  and  the  witness 
could  hardly  tell  which.  The  station  platform  was  slightly  inclined 
downward,  at  the  rate  of  about  a  half  an  inch  to  the  loot,  from  the 
station-house  toward  the  railroad  track.  Another  witness  testified 
that  the  little  girl  fell  off  the  platform  between  the  forward  trucks 
of  the  car  and  the  platform,  and  that  ^^  had  she  lain  still  she  would 
have  been  perfectly  safe.''  Probably,  however,  she  fell  off  the 
platform  further  back  than  the  forward  trucks.  From  the  evi- 
dence, it  also  appears  that  from  the  time  the  child  fell  until  after 
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she  was  injured,  all  was  confnsion.     Different  signals  were  given 
to  the  engineer  in  quick  succession,  to  stop  the  train  and  to  move 
ahead,  and  he  did  not  know  what  to  do.     He  did  not  know  and 
could  not  tell  what  was  actually  transpiring.     When  the  little  girl 
fell,  the  conductor  and  brakemen  signalled  the  engineer  to  stop  the 
train,  and  the  engineer  by  the  use  of  the  air-brakes  checked  the 
train  and  nearly  stopped  it.     But  immediately  there  came  another 
signal  to  the  engineer  to  move  the  train  ahead,  and  he  obeyed  this 
signal.     This  signal,  however,  was  given  bv  a  passenger,  and  was 
given  by  means  of  a  passenger's  pulling  the  fell-rope.     The  en- 
gineer, however,  supposed  it  was  from  the  conductor.     Whether 
this  signal  was  given  before  or  after  the  injury  to  the  Uttle  girl, 
cannot  now  be  told.     Other  signals,  however,  immediately  follow- 
ing this  signal  to  stop  the  train,  the  engineer  stopped  it  as  soon  as 
it  could  be  stopped.    It  was  stopped  by  the  use  of  the  air-brakes. 
The  train  moved  about  forty  feet  or  more  after  the  first  signal  was 
riven,  before  it  was  finally  stopped.    And  then  the  train-naen,  see- 
ing that  the  accident  had  already  occurred,  put  the  train  in  motion 
and  passed  on  toward  Atchison.     The  train  could  have  been  stop- 
ped within  ten  feet,  according  to  the  testimony  of  one  witness,  if 
all  the  appliances  for  stopping  the  train  had  been  persistently  used* 
Probably,  however,  this  could  not  have  been  done.     There  were 
several  persons  at  the  station  at  the  time  the  accident  occurred,  but 
they  did  not,  and  indeed  could  not,  do  much,  if  anything,  to  save 
the  child,  for  they  did  not  know  of  the  danger  until  the  child  fell, 
and  then  it  was  too  late.    Everything  that  transpired,  from  the  time 
when  the  child  first  left  the  car  until  it  was  run  over  and  injured, 
occupied  but  a  few  seconds  of  time — less  time,  probably,  than  it 
takes  to  tell  what  happened.     The  railroad  track  at  that  station  was 
slightly  curved,  and  the  car  leaned  slightly  over  the  station  plat- 
foruL 

The  principal  question  in  this  case  is  whether  the  foregoing 
facts  constitute  any  cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant.  The  question  was  raised  in  the  court  below, 
in  various  ways — ^by  a  demurrer  to  the  plaintiff's  evidence,  by  a 
motion  for  judpnent  for  the  defendant  on  the  special  findings  of 
the  jury,  and  by  a  motion  for  a  new  trial.  Upon  the  foregoing 
question  the  court  below  held  in  the  affirmative,  but  upon  just 
what  ground  or  grounds  it  so  held  it  is  difficult  for  us  to  tell. 
Among  others,  the  court  gave  the  iury  the  following  instructions : 
"  2.  That  upon  the  evidence  in  this  case  the  court  instructs  the 
jury  that  the  plaintiff.  Sue  Flinn,  was  not  a  passenger  on  def end- 
ant'^s  train  at  the  time  of  the  alleged  injury. 

"  3.  That  the  defendant  was  not  bound  to  stop  its  said  train  at 
all  at  Iowa  Point,  as  to  the  said  plaintiff,  to  allow  her  to  get  off 
from  Buch  train. 

"  3.  Kor  would  it  be  negligence  of  itself  in  defendant  that  its  said 
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train  was  not  stopped  at  I<Twa  Point  before  the  plaintiff,  Sne  Flinn, 
attempted  to  ^t  oflE  from  said  tram." 

From  other  instructions  given  and  refused,  it  seems  that  the  court 
below  did  not  consider  that  the  plaintifi  at  any  time  sustained  that 
high  and  peculiar  relation  toward  the  defendant  which  we  usually 
designate  oy  the  word  "  passenger ;"  and  the  court  held  that  she  wa« 
not,  in  fact,  entitled  to  any  of  the  rights  or  privileges  of  a  passen- 

Ser,  but  further  held  that  she  did  sustain  a  relation  toward  the 
efendant,  which  required  it  and  its  employees,  at  all  times,  from 
the  time  when  she  first  entered  its  car  until  she  was  finally  injured 
at  Iowa  Point,  to  exercise  that  degree  of  care  and  diligence  which 
is  usually  denominated  ordinary  care.  And  from  the  Fact  that  the 
court  below  overruled  the  defendant's  demurrer  to  the  plaintiffs 
evidence,  and  sustained  a  verdict  and  .findings  against  the  defend- 
ant, and  rendered  a  judgment  against  the  defendant  on  such  ver- 
dict and  findings,  the  court  below  must  have  considered  that  the 
defendant,  at  some  time,  did  not  exercise  ordinary  care,  and  that 
its  failure  to  do  so  caused  the  injury  complained  of.  Or,  in  other 
words,  the  court  below  must  hiave  considered  that  the  defendant,  at 
some  time,  was  guilty  of  ordinary  negligence,  which  contributed 
directly  and  proximately  to  the  final  injury  of  which  the  plaintiff 
now  complains.  But  just  where  the  court  below  would  locate  this 
neeligence  we  cannot  tell,  and  probably  it  cannot  well  be  told.  The 
deiendant  carried  the  plaintiff  safely  from  White  Cloud  to  Iowa 
.  Point,  and  whether  we  consider  her  strictly  as  a  passenger  or  as  an 
innocent  little  girl  on  the  train,  with  no  particular  rights  there,  but 
still  innocently  there,  or  whether  we  consider  her  as  on  the  train  in 
the  nature  of  a  tramp,  attempting  to  steal  a  ride,  still,  certainly  no 
negligence  can  be  imputed  to  the  defendant  prior  to  the  time  when 
its  employees  first  perceived  that  the  plain  tin  was  in  actual  danger. 
The  defendant  did  not  know  that  the  plaintiff  wanted  to  get  off  the 
train  at  Iowa  Point.  And  by  the  word  "defendant'^  we  here 
intend  to  include  not  only  the  defendant  proper,  but  also  every 
one  of  its  agents  and  employees.  And  as  to  the  plaintiff,  the 
defendant  was  not  bound  to  know  that  she  wanted  to  get  off  the 
train  at  Iowa  Point.  As  to  her,  it  was  not  bound  to  stop  the  train 
at  that  place,  or  to  have  a  station  there,  or  a  platform  there,  or 
indeed  any  other  accommodation.  And  if  it  did  stop  the  train  at 
Iowa  Point,  it  was  under  no  obligation  to  the  plaintiff  to  wait  for 
any  particular  length  of  time.  It  was  under  no  obligation  to  the 
plaintiff  to  wait  for  a  single  second  of  time  or  for  any  conceivable 
portion  of  a  second.  Indeed,  it  was  under  no  obligation  to  the 
plaintiff  to  know,  or  even  to  suppose,  that  she  wanted  to  get  off  the- 
train  at  that  place.  A  railroad  company  is  not  bound  to  stop  a  train  at 
a  station,  even  for  a  passenger,  unless  the  passenger  wants  either  to 

Et  off  the  train  at  such  station,  or  to  get  on,  and  unless  the  company 
8  received  proper  notice  thereof.     But  in  the  present  case,  the 
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train  was  stopped  a  sufficient  length  of  time  at  Iowa  Point  for  all 
passengers  to  get  of  and  to  cet  on  safely,  and  it  was  only  the  tardi- 
liess  of  the  little  girls  that  aelayed  their  getting  off  until  the  train 
was  dangerously  in  motion.  TiV^hen  the  conductor  passed  through 
the  car  collecting^  fare,  he  had  a  right  to  suppose  that  they  were  m 
the  care  of  Mr.  rainter.  And  when  he  and  the  other  employees 
of  the  defendant  saw  Mr.  Starr  helping  them  to  get  off  the  car,  he 
and  the  other  employees  of  the  deiendant  had  a  right  to  suppose 
that  they  were  in  the  care  of  Mr.  Starr.  And  at  all  times  the  train- 
men had  a  right  to  suppose  that  they  were  in  the  care  and  custody 
of  some  person  competent  and  able  to  take  care  of  them.  Indeed, 
ho  person  ought  to  be  required  to  suppose  that  a  little  girl,  of  the 
age  of  the  plaintiff,  would  be  put  on  a  train  of  cars  without  her 
safety  being  first  insured,  by  placing  her  in  the  care  and  custody  of 
some  person  able  to  take  care  of  her.  Now  Mr.  Starr  was  a  man  of 
fifty-live  years  of  age,  and  apparently  competent  to  take  ample  care 
of  them ;  and  the  train-men,  and  others  standing  near  by,  were, 
from  appearances,  amply  Justified  in  supposing  that  they  needed  no 
other  help  than  his.  If  Mr.  Starr  had  stepped  off  the  car  platform 
and  upon  the  station  platform  with  the  plaintiff,  probably  she  would 
not  have  fallen ;  and  if  she  had  not  fallen,  the  accident  certainly 
would  not  have  occurred.  No  danger  was  apparent  until  she  fell, 
and  then  it  was  too  late  for  help.  As  soon  as  she  touched  the  station 
platform  she  fell,  and  rolling  off,  and  throwing  her  legs  in  front  of 
the  hind  trucks,  they  were  immediately  crushed.  As  soon  as  the 
danger  became  apparent,  it  was  of  course  the  duty  of  the  train-men, 
and  of  all  others  standing  near  the  plaintiff,  to  save  her  if  they  could. 
But  probably  nothing  could  then  have  saved  her.  The  conductor 
signalled  to  stop  the  train,  and  the  engineer,  who  in  fact  did  not 
know  what  had  happened,  obeyed  all  signals.  Unfortunately,  how- 
ever, a  passenger,  by  mistake,  pulled  the  bell-rope,  so  as  to  signal 
the  engineer  to  go  ahead,  which  created  some  confusion.  But 
probably  the  injuries  could  not  have  been  prevented  if  no  mistake 
Bad  been  made.  And  it  is  not  shown  that  any  of  the  defendant's 
employees  made  any  mistake.  They,  in  fact,  did  all  they  could  to 
prevent  the  accident. 

Now,  upon  what  ground  can  it  be  held  that  the  defendant  is  lia- 
ble i  Actions  are  founded  only  upon  wrongs.  A  cause  of  action 
can  exist  only  where  some  right  lias  been  violated.  A  cause  of 
action  founded  upon  negligence  can  exist  only  where  the  defend- 
ant owes  some  duty  to  the  plaintiff,  and  wrongfully  fails  to  perform 
that  duty.  Now  what  rights  had  the  plaintiff,  which  the  defend- 
ant violated  ?  What  duty  did  the  defendant  owe  the  plaintiff, 
which  it  failed  to  perform  f  What  obligation  was  the  defendant 
under  to  the  plaintiff  which  it  disregarded  ?  There  can  certainly 
be  no  claim  that  prior  to  the  plaintifrs  fall  the  defendant  owed  her 
any  duty,  or  was  under  any  obligation  to  her  which  it  failed  to  per- 
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form.  Up  to  that  time  it  infringed  upon  no  rights  of  hers,  and 
committed  no  breach  of  dnty  or  of  obligation ;  and  up  to  that  time 
it  could  not  have  anticipated  that  any  such  accident  as.  that  which 
did  occur  was  likelj^  to  occur.  The  defendant  was  always  under 
obligation  to  the  plaintiff  not  to  injure  her  if  it  could  possibly  avoid 
it.  yfe  are  all  under  such  an  obligation  to  one  another.  But 
being  under  such  an  obligation  does  not  render  us  liable  for  acci- 
dents which  we  could  not  anticipate,  and  which  we  could  not  avoid. 
When  the  danger  to  the  plaintiff  became  apparent,  it  was  the  dutj 
of  the  defendant  to  avoia  all  injury  if  it  possibly  could ;  and  if  it 
did  not  then  put  forth  every  reasonable  exertion  to  avoid  the  injury, 
it  is  liable ;  but  if  it  did  then  put  forth  such  exertion,  it  is  not  lia- 
ble nor  responsible,  either  in  morals  or  in  law.  The  operation  of  a 
railroad  in  a  legal  and  proper  manner  is  a  lawful  ana  legitimate 
business.  A  railroad  company  cannot  be  made  responsible,  merely 
because  an  accident  occurs  in  the  operation  of  its  road.  The  proper 
and  legitimate  exercise  of  a  lawful  business  can  never  furnish  the 
basis  of  a  cause  of  action.  No  person  can  be  held  responsible  for 
an  unforeseen  accident  which  incidentally  occurs  while  he  is  in  the 
rightful  and  proper  exercise  of  his  lawful  business.  As  we  have 
before  stated,  every  cause  of  action  must  be  founded  upon  a  wrong ; 
and  it  has  never  yet  been  held  that  the  mere  operation  of  a  railroad 
is  wrong. 

With  these  views,  we  cannot  think  that  the  defendant  is  liable  in 
this  case.  We  do  not  think  that  any  wrong  has  been  shown  on  the 
part  of  the  railroad  company.  Its  employees  did  everything  that 
could  reasonably  have  been  done  to  avoid  tiie  accident  that  occurred. 
It  could  not  anticipate  that  the  plaintiff  would  fall  as  she  did,  and 
after  she  fell  the  railroad  company  could  not  save  her.  As  we  have 
before  stated,  it  was  not  the  fault  of  the  railroad  company  that  the 
little  girl  was  alone,  or  rather  in  company  with  another  little  girl, 
without  any  competent  protector  to  take  care  of  her,  or  to  see  her 
safely  off  the  train,  and  at  the  right  time. 

If  the  foregoing  views  are  correct,  it  follows  that  the  court  below 
committed  error.  We  think  that  it  committed  error  in  overruling 
the  defendant's  demurrer  to  the  plaintiff's  evidence,  and  that  noth- 
ing afterward  transpired  to  cure  this  error.  We  also  think  that  it 
erred  materially  in  some  of  its  other  rulings.  No  cause  of  action 
was  proved  at  any  time  in  the  case.  The  court  below  should  have 
sustained  the  defendant's  demurrer  to  the  plaintiff's  evidence ;  but 
failing  in  that,  the  jury  should  have  found  a  verdict  in  favor  of  the 
defendant  and  against  the  plaintiff.  The  general  verdict  and  some 
of  the  special  findings  of  the  jury  were  clearly  against  the  evidence, 
and  they  should  not  have  been  allowed  to  stand.  For  instance,  the 
jury  found  that  no  person,  other  than  an  employee  of  the  defend- 
ant, pulled  the  bell-rope,  so  as  to  give  a  signal  to  the  engineer  to 
go  ahead.    This  finding  was  against  all  the  evidence  upon  the  sub- 


BBOWN  V.  MEMPHIS  A  CHARLESTON  B.   B.   CO.  347 

ject  Other  special  findings  are  f  ally  as  bad.  The  jury,  however, 
conceded  that  the  conductor  took  the  usual  course  to  stop  the  train, 
and  that  Mrs.  Armstrong  was  negligent  in  putting  the  little  girls 
on  the  train  without  any  person  to  take  care  of  them. 

The  judraient  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings ;  and  while  perhaps  it  would  be 

5 roper  for  us  to  order  judgment  to  be  rendered  in  favor  of  the 
efendant,  and  against  the  plaintiff,  for  costs,  yet  we  are  not  entirely 
dear  upon  that  question,  and  giving  the  plaintiff  the  benefit  of  our 
doubts,  we  have  concluded  to  order  that  a  new  trial  be  granted  in 
the  case,  as  asked  for  by  the  defendant.  In  the  Martin  ITliim  case 
the  ruling  of  the  court  must  be  affirmed ;  but  the  defendant  should 
be  allowed  to  answer. 
AU  the  justices  concurring. 

Wharton  on  N^ligence,  Sec.  810,  and  cases  cited. 

See  as  to  negligence  on  the  part  of  children,  Johnson  v,  Chicago,  eta,  B* 
R  Co.,  note,  ante,  p.  155. 


Bbown 

V. 

Memphis  &  Chableston  B.  Co. 

{U.  8.  Oireuit  Caurt/ar  the  W.  D,  of  Tennessee,  AprUZS,  1881.) 

A  railroad  company  may  rightfully  exclude  from  the  ladies'  car  a  female  paa- 
senger  whose  reputation  is  so  notoriously  bad  as  to  furnish  reasonable 
grounds  to  believe  that  her  conduct  will  be  offensive,  or  whose  demeanor 
at  the  time  is  annoying  to  other  passengers ;  but  she  cannot  be  excluded 
forunchastity  not  Skffecting  her  conduct,  or  furnishing  reasonable  grounds 
to  believe  that  she  will  misbehave  in  the  car,  when  her  conduct  at  the 
time  was  ladylike  and  unexceptionable.  The  charge  of  the  court  in  this 
case  (5  Fed.  Rep.,  499)  reaffirmed  on  motion  for  a  new  trial. 

Jane  Brown,  colored,  purchased  a  first-class  ticket  at  Corinth, 
and  took  her  seat  in  the  ladies'  car.  She  was  ordered  by  tlie  con- 
ductor to  go  into  another  car  filled  with  emigrants,  in  which  there 
was  smoking  and  bad  air,  and  on  her  refusal  she  was  put  out  with 
such  force,  as  she  swore,  that  her  thumb  was  dislocated  and  her 
neck  badly  bruised  with  choking.  The  conductor  denied  the  in- 
juries, and  said  that  he  did  not  hurt  her  at  all,  but  used  only  force 
enough  to  disengage  her  feet  from  the  seat  around  which  she  had 
clasped  them.  Governor  Stone  was  in  the  car,  and  testified  to  her 
good  behavior  at  the  time,  and  corroborated  the  conductor  by  say- 
ing that  he  did  not  see  any  choking:,  and  if  it  had  occurred,  he 
must  have  seen  it.  She  exhibited  a  dislocated  thumb  to  the  jury, 
and  the  doctor  and  other  highly  respectable  witnesses  testified  to 
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seeing  the  injured  thnmb  and  abrasion  on  the  neck.  Another 
ivitnesB  testified  to  seeing  the  choking  from  the  platform  through 
the  window.  She  was  a  colored  woman,  but  no  right  to  exclude 
her  on  account  of  color  was  claimed  by  the  company,  the  de- 
fence being  that  she  was  a  notorious  courtesan,  addicted  to  the 
use  of  profane  language  and  improper  conduct  in  public  places^ 
She  recovered  a  verdict  for  $3000  at  the  session  of  the  court  at 
Jackson,  in  October,  1880,  before  a  jury  of  as  intelligent  white 
men  as  could  be  impanelled.  The  cafie  was  now  presented  to  the 
court  on  a  motion  for  a  new  trial. 
Inge  &  Chandler,  for  plaintiff. 

Hume  &  Posten,  for  defendant. 

Hammond,  J.  This  case  is  before  me  on  a  motion  for  a  new  trial, 
and  I  have  been  aided  by  lengthy  oral  arguments  and  an  elaborate 
printed  brief  for  defendant,  of  unusual  earnestness  and  exhaustive  re- 
search. It  is  conceded  by  the  learned  counsel  for  defendant  "  that  in 
all  cases  of  exclusion  for  any  reason,  we  have  not  found  a  single  case 
of  a  woman,  but  that  on  account  of  color,  in  Railroad  Company  v. 
Williams,  55  Ills.,  185,  and  Railroad  Company  v.  Miles,  55  Pa.  St., 
209,"  to  which  may  be  added  Railroad  Company  v.  Brown,  17 
Wall,  445,  and  other  cases  not  necessary  to  cite.  This  statement 
accords  with  my  own  researches ;  for  when  this  case  was  before 
me  on  demurrer,  I  endeavored  diligently  to  discover  if  the  defence 
set  up  in  the  special  plea  in  this  case  had  ever  before  been  made. 
The  reason  is  plain.  Thieves,  rioters,  gamblers,  drunkards,  or 
otherwise  disorderly  persons,  are  not  generally  women,  nor  while 
travelling  do  women  often  misbehave,  our  own  sex  being  substan- 
tially monopolists  of  these  vices ;  nor  are  they  generally  engaged  in 
any  calling  which  can  be  used  to  the  detriment  of  the  carrier's  busi- 
ness by  using  his  means  of  transportation  to  solicit  patronage  for  a 
rival  line,  as  in  Jencks  v,  Coleman,  2  Sumn.,  221,  tne  leading  case 
on  this  subject.  And  it  is  for  this  reason  that  carriers,  acting  upon 
the  notions  of  chivalry  that,  with  all  its  vices,  characterize  our  sex, 
seek  to  protect  women  from  the  rude  conduct  of  the  disorderly  by 

f)roviding  for  them  a  special  "  ladies'  car,"  in  which,  while  travel- 
ing alone,  they  may  be  somewhat  secluded.  And,  in  my  judg- 
ment, this  case  of  Jencks  v.  Coleman  has  been  often  misapplied, 
as  it  has  been  in  argument  here,  during  which  its  language  has 
been  repeatedly  quoted  with  constant  reiteration  of  emphasis.  In 
delivering  his  opinion  in  the  case,  Mr.  Justice  Story  uses  language 
which,  interpreted  in  the  light  of  the  facts  he  was  considering, 
and  of  the  facts  of  subsequent  cases  that  have  followed  it  property 
in  judgment,  contains  the  enunciation  of  a  principle  that  has  be- 
come established  law.  But  when  he  speaks  of  the  character  and 
conduct  of  passengers  "  who  are  guilty  of  gross  and  vulgar  habita 
of  conduct,  or  who  make  disturbances  on  board,  or  whose  charac- 
ters are  doubtful,  or  dissolute  or  suspicious,  and,  a  fortiori,  whose 


BROWK  V.  MEMPHIS  &  GHABLE8TON  R.    R.  CO.  340 

eharecters  are  nnequiyocally  bad,"  he  means  character,  habits,  and 
conduct  that  are  injurious  to  the  other  passengers  in  the  sense  that 
it  subjects  them  to  loss  at  the  hands  of  the  thief  or  gambler,  to 
discomfort  by  reason  of  personal  trespass  and  insult,  or  to  annoy- 
ance by  the  exhibition  of  gross  and  vulgar  habits.     He  does  not 
mean  that  the  common  carrier,  in  the  interest  of  the  public,  or  its 
own  supposed  interest,  shall  become  a  censor  of  individual  morals 
by  aesuniing  to  classify  his  passengers  according  to  his  own  ideas, 
more  or  less  fastidious,  of  their  character  and  conduct  as  established 
by  their  private  lives.     The  carrier  has  nothing  whatever  to  do 
with  private  character  or  conduct,  except  so  far  as  it  furnishes 
him  with  evidence  of  a  probable  injury  about  to  be  inflicted 
on  his   other   passengers  or  his  business.     He  must   carry  all 
who   come    properly  dressed    and  who    behave  genteelly,  and 
eannot  classify  them   according  to  their  general  moral  reputa- 
tions, though  he  may  exclude  uiose  who  are  at  the  time  inflict- 
mg  injury  and  annoyance,  or  who  have  so  unequivocally  bad 
reputations  for  some  vice  that  tends  to  injure  and  annoy  the  pas- 
sengers, that  he  has  reasonable  ^rounds  to  assume  that  they  will, 
if  permitted  to  remain,  put  the  vice  in  practice ;  nor  need  he  wait 
for  an  overt  act.     It  is  easy  enough  to  imagine  the  case  of  a  dis- 
solute man  or  woman  so  abandoned  to  habits  of  unchastity  that 
either  would  in  a  railroad  car  give  just  offence  by  lascivious  solici- 
tations, the  exhibition  of  indelicate  manners,  or  tlie  use  of  im- 
proper langu^e ;  and  a  reputation  for  such  conduct  would  justify 
exclusion.     This  is  the  issue  made  by  the  special  plea  here,  and 
the  one  submitted  to  the  jury  and  found  against  the  defendant 
corporation  under  a  charge  almost  identical  with  the  lang^uage  of 
this  opinion  on  that  point.     The  diflSculty  in  this  case  arises  from 
the  fact  that  the  defendant  was  not  willing  to  confine  the  issue  to 
that  of  the  special  plea,  which  alleged  that  the  plaintiff  was  a  no- 
torious courtesan,  addicted  to  the  use  of  profane  and  indecent 
language  in  public  places,  and  of  gross  and  vulvar  habits  of  con- 
duct (vide  4  Fed.  Rep.,  38),  and  wliich,  if  the  jury  had  found  to 
be  true,  would  have  been  a  good  defence,  but  insists  that  on  the 
facts  as  proved,  and  under  the  general  issue,  it  was  entitled  to  a 
verdict,  and  should  now  have  a  new  trial  because  tlie  court  did  not 
adopt  that  view.    I  cannot  better  present  the  principle  upon  which 
we  were  asked  to  try  the  case,  than  by  extracting  it  from  the  brief 
of  defendant's  counsel.     "  We  submit,"  say  they,  "  that  nothing 
could  be  more  repulsive  to  ladies,  and  their  fathers,  husbands,  and 
brothers,  than  to  Jknow  that  whores  may  be  seated  beside  them  in 
Tailroad  cars."     And  ag&in:  "  Why  establish  or  maintain 'ladies' 
cars'  at  all,  if  whores  and  all  other  classes  of  improper  characters 
can  get  admittance  there,  and  their  exclusion  therefrom  can  only 
he  justified  from  bad  conduct  at  the  time  ?"     This  position  was 
planted  and  illustrated  by  the  argument  ad  hominem  before  the 
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jury,  and  to  the  court,  with  great  vehemence,  and  is  not  without 
Bome  force.  Passing  the  question  whether  the  jury  on  the  facts 
would  so  designate  this  plaintiff,  the  argument,  in  my  judgment, 
is  as  wholly  unsound  as  if  applied  to  prevent  the  characters  de- 
scribed from  walking  on  the  same  street  with  "  ladies."  Nor  do  I 
see  why  it  should  not  be  applied  to  men  as  well  as  women,  so  as 
to  exclude  whoremongers  not  only  from  the  "ladies'"  car,  but 
from  that  in  which  "gentlemen"  ride.  But  the  experience  of 
every  man  who  travels  demonstrates  that,  as  a  fact,  no  such  classi- 
fication is  attempted ;  and  the  proof  was  satisfactory  that  this  com- 
panv  does  not  adopt  it,  and  no  regulation  was  proved  that  espe- 
cially authorized  it.  The  conductor  testified  that  he  was  instructed 
to  keep  out  improper  characters,  which  he  considered  would  exclude 
prostitutes ;  but  defendant  was  challenged  by  plaintiffs  counsel  to 
prove  a  single  instance  in  which  a  woman  had  ever  been  excluded 
from  their  ladies'  car  for  want  of  a  reputation  for  virtue  at  home ; 
and  no  such  instance  was  offered  except  the  exclusion  of  this  plain- 
tiff twice  before  bv  this  same  conductor.  On  the  other  hand,  the 
plaintiff  proved  tnat  she  had  frequently  travelled  in  the  "  ladies' 
car"  on  this  road  with  other  conductors,  and  had  never  been  ex- 
cluded except  bv  this  one ;  and  that  women  known  to  be  prosti- 
tutes had  travelled  in  such  cars  without  objection,  and  that  this 
conductor  had  been  seen  talking  familiarly  in  the  "ladies'  car" 
with  white  women  known  in  the  town  where  plaintiff  lived,  and 
all  along  the  road,  as  belonging  to  the  denounced  class.  The  con- 
ductor denied  all  knowledge  oi  this,  and  it  may  be  that  he  did  not 
know  it ;  but  it  is  strange  that  more  exclusions  by  himself  or  other 
conductors  were  not  shown,  if  it  was  the  habit  of  the  company  to 
so  classify  the  passengers.  It  was  proved  that  the  car  in  which 
this  plaintiff  was  ordered  to  ride  was  filled  with  "  virtuous  ladies, 
wives,  mothers  and  daughters,  and  their  husbands  and  fathers;" 
and  yet  this  woman,  notwithstanding  the  pretended  regulation, 
was  to  be  placed  "  in  contact"  with  them.  It  is  true  they  were 
"  emigrants,"  but  none  the  less  entitled  to  protection  at  the  hands 
of  the  caiTier ;  and  while  they  might  have  sought  protection  in  the 
"  ladies'  car,"  as  suggested  in  the  argument,  they  would  have  had 
to  pay  first-class  fare,  as  this  plaintiff  did,  to  be  so  entitled.  The 
trutli  is,  this  wJiole  defence  is  based  upon  a  strained  construction 
of  the  word  "  ladies,"  as  applied  to  "  ladies'  car,"  used  in  the  par- 
lance of  railroad  people.  In  Bass  v.  Railroad  Company,  36  Wis,, 
450,  a  male  passenger  was  forcibly  ejected  from  a  car,  and  the  de- 
fence was  "  that  the  car  into  wnicn  the  plaintiff  entered  was  a 
*  ladies'  car,'  set  apart  by  a  regulation  of  the  company  for  ladies 
and  for  gentlemen  accompanying  ladies,  as  plaintiff  knew ;"  and 
the  court,  in  justifying  this  regulation,  does  say  that  "  even  women 
or  men  accompanying  women  of  offensive  character  or  habits  may 
be  excluded,  so  as  to  group  women  of  good  character  on  the  train 
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together,  sheltered,  as  far  as  practicable,  from  annoyance  and  in- 
fimt."  This  is  the  nearest  approach  to  any  judicial  sanction  for 
the  argument  nnder  consideration  I  have  found.  Passing  the  fact 
that  it  is  obiter,  the  language  quoted,  Uke  that  of  Jencks  v.  Cole- 
man, must  be  understock  to  apply  only  to  cases  "  where  it  can  be 
Batisfactorily  proved,"  to  use  tne  words  of  the  learned  chief  justice 
in  Vinton  v.  Railroad,  11  Allen,  304,  "  that  the  condition  or  con- 
dnct  of  a  person  was  such  as  to  render  it  reasonably  certain  that  he 
wonld  occasion  disturbance  or  annoyance  to  other  passengers  if  he 
was  admitted  into  a  public  vehicle  or  allowed  longer  to  remain 
within  it."  This  case  was  expulsion  from  a  street  railroad  car 
where  the  plaintiff  was  intoxicated  and  used  loud,  boisterous,  pro- 
fane, and  indecent  language.  So  it  is  with  all  the  cases  cited  by 
defendant ;  not  a  single  one  goes  upon  any  other  ground  than  that 
there  must  be  either  existing,  or  apprehended,  some  injurious, 
offensive,  or  otherwise  annoymg  conduct  of  the  person  excluded, 
and  the  mere  presence  of  persons  of  immoral  character  in  a  public 
car,  where  the  immorality  Ib  of  the  kind  alleged  in  this  case,  and 
is  confined  to  the  private  life  of  the  individual,  and  does  not  affect 
her  habits  and  conduct  in  public  places,  is  no  more  a  sufficient 
ground  for  exclusion  than  their  presence  in  the  streets,  horse-cars, 
omnibuses,  or  other  such  vehicles  would  be.  Any  other  rule  would 
prohibit  them  from  travelling  altogether,  for  they  may  as  well  be 
excluded  from  these  last  as  from  the  railroad  cars.  Indeed,  the 
American  style  of  railway  carriages  is  incompatible  with  any  such 
classification  of  passengers ;  the  cars  are  constructed  to  scat  not  less 
than  sixty  persons,  and  when  virtuous  ladies  travel  in  such  con- 
veyances, they  need  not,  and  do  not,  expect  to  find  that  seclusion 
which  is  possible  in  social  life  at  home,  at  hotels,  and  at  places  of 
amusement.  The  "  ladies'  car''  is  not  designed  alone  for  women 
whose  virtue  is  above  reproach,  but  for  those  whose  habits  and 
behavior  are  modest,  genteel,  and  irreproachable  while  travelling 
alone  or  with  male  companions  of  like  habits,  and  in  it  these  may 
find  some  seclusion  from  the  sometimes  boisterous  and  rough  ways 
of  men  travelling  without  the  restraints  of  female  society,  but  not 
Beclnsion  from  tne  presence  of  other  women  whose  private  lives, 
perhaps,  are  not  wnat  they  should  be,  although  their  public  de- 
meanor is  chaste  and  modest.  The  plaintiff  in  this  case  proved 
indisputably,  I  think,  that  she  is  not  repulsive  in  appearance,  is 
aecnstomed  to  dress  well,  and  even  handsomely  ;  behaves  in  a  lady- 
like manner,  and  that  on  this  occasion  her  conduct  was  unexcep- 
tionable. The  defendant  offered  some  proof  of  isolated  occasions 
which  might  impeach  her  of  unladylike  behavior,  but  the  proof 
was  clearly  inadequate  to  fasten  upon  her  the  imputation  contained 
in  the  plea — ^that  she  was  "  addicted  to  lascivious  and  profane  con- 
versation and  immodest  deportment  in  public  places. '  The  con- 
ductor, it  is  said,  swore  that  she  was  talking  through  the  window 
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to  two  "  low-down  men,"  and  when  he  ordered  her  out,  she  said, 
"  I'll  be  d— d  if  I  do ;"  and  it  is  urged  that  she  did  not  contradict 
this  in  her  proof.     The   coui-t  does  not  remember  whether  she 
specifically  contradicted  the  conductor  or  not,  but  the  proof  waa 
all  submitted  to  the  jury,  the  witnesses  were  before  them,  and  they 
were  the  judges  of  the  facts.     She  proved  that  at  weddings,  par- 
ties, picnics,  and  all  manner  of  social  gatherings  among  the  most 
refined  and  elegant  women  of  Corinth,  she  was  employed  to  serve 
refreshments  and  wait  upon  the  "  virtuous  ladies,  wives,  mothers 
and  daughters,  and  their  husbands  and  fathers,"  and  to  nurse  them 
in  sickness.     If  this  be  so,  and  there  is  not  the  least  doubt  of  it, 
where  she  and  her  reputation  are  best  known,  it  is  diflScult  to  see 
how  her  presence  in  a  *' ladies'  car"  could  be  offensive  to  entire 
strangers,  or  even  to  those  to  whom  she  was  known  at  home.     On 
this  occasion  she  sat  in  one  end  of  the  car  alone,  two  or  three  other 
women  being  in  the  other  end,  the  remaining  passengers  being 
men  without  female  companions,  among  them  tne  governor  of  the 
state,  who  testified  to  her  good  behavior,  then  and  at  all  other 
times  in  public.     On  proof  like  this  I  do  not  see  how  the  jury 
could  have  found  otherwise  than  a  wrongful  exclusion,  except  upon 
the  theory  already  discussed,  that  the  mere  presence  of  an  un- 
chaste or  "  kept  woman,"  as  she  was  called  by  certain  witnesses 
and  some  of  the  counsel,  is  a  sufficient  justification  for  exclusion 
from  this  particular  car,  in  which  otherwise  she  was  entitled  to 
ride,  and  an  obligation  on  her  to  ride  in  another  car,  assigned  not 
to  women  of  her  class  particularly,  but  which  was  offensive  to  her 
because  smoking  was  allowed  in  it,  and  because  it  was  crowded 
with  piissenti^ers  travelling  at  lower  rates  than  she  paid,  and  that, 
too,  while  she  had,  according  to  contract,  the  right  to  as  pure  air 
and  as  good  accommodations  as  other  women  travelling  on  a  first- 
class  ticket.     The  most  careful  consideration  of  the  case  fails  to 
procure  the  assent  of  my  judgment  to  such  a  doctrine,  not  only 
for  the  reason  already  stated,  but  for  another  mentioned  in  tlie 
charge  to  the  jury  :  That  such  a  regulation  would  practically  place 
the  character  of  every  woman,  virtuous  or  not,  for  trial   before 
every  railroad  conductor,  and  the  reputation  of  her  private  life 
might  at  any  time  be  called  in  question  by  him.     The  argument 
that  the  conductor  and  railroad  company  act  at  their  peril  and  are 
liable  in  damages  for  mistakes  in  judgment,  does  not  remove  thia 
difficulty.     It  is  an  inadequate  redress  for  such  a  wrong  as  that  of 
saying  to  a  virtuous  woman  that  she  must  ride  in  another  car 
because  not  believed  to  be  chaste  enough  to  ride  in  the  *' ladies' 
car"  set  apart  for  virtuous  ladies.    It  is  an  unreasonable  regulation, 
and  finds  not  a  single  case  to  justify  it,  that  a  conductor  siiall  un- 
dertake to  classify  his  passengers  according  to  their  moral  character 
or  want  of  it,  when  their  manner,  dress,  and  habits  of  conduct  are 
not  offensive. 
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As  to  the  right  of  carriers  of  passeDgers  to  make  a  classification  based  upon 
color.  Coger  v.  North  Western  Union  Packet  Co.,  87  Iowa,  145;  Hall  v.  I>e- 
Gmr,  95  U.  8.,  485 ;  Railroad  Co. «.  Brown,  17  Wall.,  445 ;  Central  R  R.  Co.  t. 
Gieen,  86  Pa.  St.,  427;  Green  «.  City  of  Bridgeton,  9  Cent.  Law  Jour.,  206; 
DtLjv.  Owen,  5 Mich.,  520;  Chicago,  etc.,  R.  R  Co.  «.  Williams,  55111.,  186; 
Ellis 9.  Narragansett  Steamship  Co.,  Ill  Mass.,  146.  See  Westchester,  etc., 
R  R.  Co.  e.  Miles,  55  Pa.  St.,  209. 

A  passenger  having  been  once  accepted,  cannot  be  ejected  unless  guilty  of 
Bome  misconduct.  CoppiD  «.  Braithwaite,  8  Jurist,  875;  Pearson  v.  Duane,  4 
Wall.,  605 ;  Milliman  e.  N.  Y. ,  etc.,  R  R  Co.,  66  N.  T.,  642 ;  Putnam  v,  Broad- 
way, etc.,  R.  R.  Co.,  56  N.  Y.,  108. 

But  a  carrier  may  refuse  to  receive  a  person  whose  character  is  doubtful  or 
dissolute.  Jencks  r.  Coleman,  2  Sumner,  221;  Milliman  v.  N.  Y.,  etc.,  R.  R. 
Co.,  66  N.  Y.,  642;  Thurston  c.  Union  Pacific  R.  R.  Co.,  4  Dill.,  821;  Pitts- 
burg, etc.,  R.  R.  Co.  V.  Pillow,  76  Pa.,  St.,  510;  Indianapolis,  etc.,  R.  R.  Co.  t, 
Rinard,  46  Ind.,  298;  Murphy  «.  Union  R.  R.  Co.,  118  Mass.,  228;  State  «. 
Ross,  26  N.  J.,  224;  Pittsburg,  etc.,  R.  R.  Co.  v.  Yandyne,  57  Ind.,  576.  Sea 
also  Putnam  17.  Broadway,  etc.,  R.  R  Co.,  55  N.  Y.,  108. 
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BOBE. 

{Advance  CoMy  K^^asha  Beport.     Filed  March  26,  1881.) 

1.  A  railroad  company  has  the  power  to  make,  and  in  a  reasonable  manner 

to  enforce,  a  rule  or  regulntiun  to  carry  passengers  on  its  freight  trains, 
either  not  at  all,  or  only  upon  the  condition  that  they  provide  themselves 
with  tickets. 

2.  In  the  enforcement  of  such  regulation  previous  notice  thereof  must  be 

given.  It  is  not,  however,  required  of  a  railroad  company  to  bring  home 
to  a  passenger  actual  notice  of  the  regulation  before  the  train  leaves  the 
station  where  he  entered  the  car,  to  justify  his  expulsion  therefrom,  for 
want  of  a  ticket,  at  any  other  than  a  regular  stopping- place.  All  that 
IB  required  is  that  a  suitable  general  notice  to  the  public  be  given  for 
such  length  of  time  before  the  regulation  is  put  into  operation  as  to 
make  it  reasonably  certain  that  all  passengers  in  the  exercise  of  due 
diligence  must  become  aware  of  its  existence.  And  the  right  of  expul- 
sion for  non-compliance  with  such  regulation  by  a  passenger  may  be 
ezercised,  after  leaving  the  station,  at  any  suitable  place,  under  all  the 
circumstances  of  any  particular  case. 

Error  from  Otoe  county. 

Mr.  Marquett,  for  plaintifE ;  Covell  &  Bansom,  for  defendant. 

Lake,  J. — The  only  questions  to  be  considered  in  this  case  were 
raised  by  certain  of  tne  instructions  given  to  the  jury.  It  appears 
that  on  the  twenty-first  day  of  July,  1879,  the  defendant  in  error 
(plaintiff  below),  desiring  to  go  from  Waverly,  in  Lancaster  county, 
to  Lincoln,  went  upon  one  oi  the  freight  trains  of  the  plaintiff  in 
error,  provided  witn  what  is  called  a  caboose  car,  for  that  purpose, 
from  which  he  was  ejected  by  the  conductor  of  the  train,  a  short 
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distance  out  of  Waverly,  for  the  reason  that  he  had  not  provided 
himself  with  a  ticket,  as  a  rule  or  regulation  of  the  company,  then 
in  force,  required,  and  after  he- had  tendered  to  the  conductor  the 
customary  fare  in  money.  One  of  the  instructions  to  which  excep- 
tion was  taken  in  the  court  below,  and  which  fairly  presents  the 
principal  point  of  difference,  was  in  these  words,  viz. :  "  The  rule 
or  regulation  claimed  by  the  defendant  to  have  been  adopted  by 
it  that  passens^ers  would  not  be  carried  on  freight  trains  unless 
they  first  provided  themselves  with  tickets,  will  not  justify  defend- 
ant in  having  removed  plaintiff  from  or  corapellea  him  to  leave 
the  freight  train  at  a  point  on  defendant's  road  not  a  regular  station 
or  stopping-place,  because  plaintiff  had  not  complied  with  such  rale 
or  regulation,  unless  plaintiff  knew  of  such  rule  or  regulation 
before  he  entered  upon  the  train,  or  was  informed  that  the  defend- 
ant had  such  a  rule  or  regulation  before  the  train  left  the  station 
where  he  took  passage,  provided  plaintiff  is  willing  and  offered  to 
pay  for  his  passage. 

It  is  clear  from  the  evidence  that  the  rule  of  the  company  here 
referred  to  was  duly  issued  and  published  on  or  about  the  first  day 
of  June,  1879,  and  that  copies  thereof,  in  imposing  form,  were 
posted  in  all  of   the  company's  passenger  stations,  and   in  the 
cabooses  employed  on  the  road.     The  testimony  of  the  station 
agent  at  Waverly,  which  was  not  contradicted,  is  to  the  effect  that, 
for  more  than  a  month  before  the  day  of  the  occurrence  complained 
of,  two  of  these  notices  had  remained  posted  in  the  most  con- 
spicuous places  in  the  waiting-room  at  that  station,  and  were  still 
there  on  that  day.     It  is  clear,  also,  that  the  defendant  in  error  had 
no  actual  knowledge  of  this  regulation  until  informed  by  the  con- 
ductor after  the  train  had  staiiied,  and  just  before*  he  was  put  off. 
That  he  offered  to  pay  for  his  passage  in  money  to  the  conductor 
is  also  conceded.     We  believe  the  authorities  are  generally  in  accord 
as  to  the  right  of  a  railroad  company  to  make,  and  in  a  proper 
manner  to  enforce,  a  rule  or  regulation  to  carry  passengers  on  its 
freight  trains,  either  not  at  all,  or  only  upon  the  condition  that  they 
are  provided  with  tickets,  and  prohibiting  the  collection  of  fare  by 
conauctors  of  such  trains.     Chicago  &  -^ton  R.  R.  Co.  v.  Flagg,  43 
111.,  364 ;  Arnold  v.  I.  C.  R  R  Co.,  83  111.,  273 ;  Eaton  v,  R.  R.  Co., 
15  Am.  Rep.,  613 ;  The  C,  C.  &  C.  R.  R.  Co.  ^.  Bartram,  11  Ohio  St., 
457 ;  Law  v.  111.  Cent.  R.  Co.,  32  Iowa,  534.     The  point  on  which 
they  are  not  harmonious  is  as  to  the  manner  of  its  enforcement, 
some  courts  holding,  as  was  held  by  the  court  below  in  the  instruo- 
tion  quoted,  that  actual  notice  of  the  rule  must  be  brought  home 
to  the  passenger,  before  the  train  leaves  the  station,  in  order  to  jus- 
tify his  expulsion  therefrom,  for  want  of  a  ticket,  at  any  other  than 
the  regular  stopping-place.   111.  Cent.  R.  R.  Co.  v.  Sutton,  63  lU.,  397. 
While  others,  with  better  reason,  we  think,  only  require  a  suitable 
general  notice  to  the  public  for  such  length  of  time  before  the  role 
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18  to  be  put  in  operation  as  to  make  it  reasonably  certain  that  all 
passengers  in  the  exercise  of  due  diligence  must  become  aware  of 
it;  and  that  the  right  of  expulsion  tor  non-compliance  with  the 
requirement  may  be  exercised  in  any  suitable  place,  imder  all  the 
circumstances  oi  the  particular  case.     C,  C.  &  C.  K.  S.  Co.  v.  Bar- 
tram,  11  Ohio  St.,  457 ;  Law  v.  111.  Cent.  E.  R.  Co.,  32  Iowa,  634. 
As  to  the  notice  here  given  of  the  regulation,  we  are  of  opinion 
that  it  was  reasonable  and  all  that  should  be  required  of  the  com- 
pany in  this  particular  to  put  passengers  seeking  conveyance  on  a 
rreight  train  on  their  guard.     With  reasonable  diligence  on  his 
part  we  think  the  defendant  in  error  would  have  become  informed 
of  the  necessity  of  providing  himself  with  a  ticket  before  entering 
the  car.     He  knew  that  the  train  on  which  he  proposed  to  go  was 
not  intended  for  passengers  generally,  but  mainly  devoted  to  the 
transportation  of  freight,  and  that  the  caboose  which  he  entered 
was  not  fitted  up  for  the  accommodation  of  the  travelling  public 
cenerally.    When  he  applied  to  the  agent  of  the  company  to  check 
liis  baggage,  he  was  told  that  no  checks  were  given  for  that  train, 
and  that  if  his  baggage  were  sent  it  must  go  as  freight  and  be  paid 
for  as  such.    He  accordingly  had  it  billed  as  freight  and  forwarded. 
It  would  seem  that,  after  all  this,  common  prudence  would  have 
led  him  to  inquire  whether  he  himself  woula  go  on  the  train  as  a 
passenger,  and  if  so,  what  his  duties  were  in  that  regard.     But 
nowever  that  may  be,  we  are  of  opinion  that  his  alleged  ignorance 
of  the  rule  requu-ing  him  to  provide  himself  with  a  ticket,  which 
had  been  so  long  and  conspicuously  published,  cannot  avail  him, 
and  that  the  jury  should  have  been  so  told,  as  was  requested  by  one 
of  the  instructions  tendered  by  the  attorney  for  the  company,  but 
refosed  by  the  court. 

This,  together  with  a  single  other  exception,  to  which  we  will  here- 
after advert,  is  all  that  we  discover  objectionable  in  the  charge  given 
to  the  jury.  The  only  fault  we  find  with  the  instruction  quoted,  and 
with  others  of  like  import,  lies  in  their  being  conformed  to  the 
supposed  duty  on  the  part  of  the  company  to  give  actual  notice  of 
the  regulation  to  each  individual  passenger  before  it  could  be 
enforced  against  him.  Holding,  as  we  do,  tnat  the  publislied  notice 
was  sufficient  to  put  the  passenger  on  his  guard,  and  that  he  was 
bound  by  it,  it  follows  that  the  tender  of  fare  to  the  conductor  was 
a  void  act,  conferring  no  right  whatever,  for  the  simple  reason  that 
the  conductor  had  no  authority  to  receive  it.  C,  C.  &  C.  R.  E.  Co. 
v.Bartram,  supra. 

Upon  the  starting  of  the  train  it  was  of  course  the  duty  of  the 
conductor  in  charge,  as  soon  as  practicable,  and  as  is  customary  on 
such  freight  trains  on  well-regulated  roads,  to  repair  to  the  caboose 
and  call  upon  passengers  for  the  production  of  tickets,  so  as  not  to 
delay  unreasonably  the  enforcement  of  the  regulation  by  the  ejec- 
tion of  those  not  rightfully  there.    In  this  instance  we  discover  no 
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evidence  of  unreasonable  delay.  According  to  the  testimony  of 
the  defendant  in  error  himeeli,  the  train  was  stopped  to  put  liim 
off  within  two  and  a  half  miles  from  the  station,  while  tne  more 
satisfactory  evidence  is  that  it  was  but  about  half  that  distance. 
But,  taking  his  own  estimate  as  correct,  if  proper  allowance  be 
made  for  the  distance  run  while  signalling  and  stopping  the  train, 
it  is  quite  evident  that  there  was  no  unusual  delay  in  this  particu- 
lar. Indeed,  we  do  not  understand  that  it  is  claimed  there  was 
unreasonable  delay  after  leaving  the  station  in  calling  for  the  ticket 
and  stopping  the  train,  but  that  the  failure  in  the  perfonnance  of 
duty  by  the  company  lay  entirely  in  the  neglect  to  enforce  the 
regulation  before  starting.  And  such,  as  we  gather  from  the 
instructions,  was  the  view  taken  by  the  court. 

The  only  other  objectionable  feature  of  the  charge  consists  in 
its  giving  importance  to  the  attack  of  cholera  morbus  fix)m  which 
the  defendant  in  error  suffered  at  Nebraska  City  three  days  after 
being  put  off  the  train.  There  was  no  such  relation  between  the 
alleged  cause  and  effect  shown  by  the  evidence  as  to  justify  the 
making  of  that  brief  ailment  a  factor  in  the  case. 

For  these  reasons  the  judgment  must  be  reversed  and  a  new 
trial  awarded. 

Ma.xwell,  C.  J.,  dissenting:  I  concur  in  the  reversal  of  the 
judgment  in  this  case  upon  the  sole  ground  that  the  damages  ai^ 
excessive.  I  also  concur  in  the  proposition  that  a  railroad  company, 
running  regular  passenger  trams  for  the  carriage  of  passengei-s, 
may  exclude  them  from  freight  trains  altogether,  or  the  company, 
as  a  condition  precedent  to  entering  the  cars,  may  require  passen- 
gers to  purchase  tickets.  But  no  case  has  been  cited,  and  1  think 
none  can  be  found,  where,  even  if  the  niles  require  a  passenger  to 
purchase  a  ticket  before  entering  the  cars,  if  he  is  permitted  to 
enter  and  tiike  a  seat  therein,  he  can  be  ejected  betw^een  two  sta- 
tions if  he  offers  to  pay  his  fare.  The  rule  must  be  enforced  by 
excluding  him  from  the  car  before  the  train  leaves  the  station,  not 
by  ejecting  him  between  stations. 

The  by-laws  of  a  corporation  must  not  infringe  the  chaiter  of 
the  corporation  or  the  laws  of  the  state,  must  not  be  unreasonable, 
and  must  be  within  the  range  of  the  general  powers  of  the  corpo- 
ration. 1  Redfield  on  Railways,  and  cases  cited  in  note  1.  Sec- 
tion 107  of  chapter  11  of  the  (jeneral  Statutes,  entitled  ''Railroad 
Companies,"  provides  that  "  if  any  passenger  shall  refuse  to  pay  his 
fare  it  shall  be  lawful  for  the  conductor  of  the  train  and  tlie  ser- 
vants of  the  corporation  to  put  him  and  his  baggage  out  of  the 
cars,  using  no  unnecessary  force,  at  any  place  within  five  miles  of 
any  station."  The  powers  of  a  corporation  are  derived  entirely 
from  the  statute.  A  railroad  compEany  is  a  common  carrier  for 
hire  of  passengers  and  freight.  The  law  is  the  paramount  rule  of 
action  for  the  government  of  its  affairs,  and  no  rule  can  have  any 
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validity  that  contravenes  the  statute.  A  bj-law,  tlieref ore,  to  expel 
a  passenger  between  stations  who  offers  to  pay  his  fare  is  an 
absolnte  nullity.  If  it  were  not  so  the  corporation  would  be  greater 
than  the  power  creating  it.  This  question  was  before  the  Suprenae 
Court  of  Illinois  in  the  case  of  111.  Cent.  R.  R.  Co.?\  Sutton,  53  111., 
391-401.  The  court  say:  "  If  the  order  was  given  conductors  of 
freight  trains,  before  leaving  a  station,  to  visit  the  caboose  car  and 
demand  a  sight  of  the  ticket,  and  if  any  passenger  is  there  without 
a  ticket  peremptorily  decline  to  take  hira,  and  if  he  persists  in 
remaining,  then  forcibly,  if  necessary,  expel  him  from  the  car — 
either  this  must  be  adopted  or  the  conductors  of  such  trains  must 
be  authorized  to  receive  fares." 

In  the  case  of  Roach  v.  Carr,  18  Kan.,  529,  the  court,  in  speaking 
of  the  enforcement  of  the  rule,  say :  "  Such  a  rule  ought  also  to 
be  enforced  by  preventing  conductors  from  taking  passengers  on  a 
freight  train,  rather  than  by  putting  them  off  after  half  of  the 
journey  is  completed."  If  passengers  lawfully  entering  a  car,  and 
ready  and  willing  to  pay  fare,  can  be  ejected  from  the  cars  miles 
away  from  any  station,  or  perhaps  from  a  residence,  for  the  simple 
failure  to  comply  with  a  rule  of  which  they  may  have  been  igno- 
rant, it  will  be  attended  with  great  hardship ;  and  as  the  rule  must 
apply  to  all  alike,  to  the  infirm  and  invalid  as  well  as  the  robust 
and  strong,  and  at  all  seasons  of  the  year,  there  is  reason  to  suppose 
that,  in  some  cases  at  least,  its  enforcement  will  be  attended  with 
permanent  injury  to  the  health,  if  not  loss  of  life. 

See  note  to  O'Brien  v.  N.  Y.,  etc.,  B.  R.  Co.,  post,  p.  261. 

A  railroad  company  has  the  right  to  refuse  to  carry  passengers  upon  freight 
trains.  Railway  Co.  v.  Moore,  49  Texas,  81;  Arnold  v.  Illinois,  etc.,  R.  R. 
Co.,  83  m.,  273;  Chicago,  etc.,  R  R  Co.  v,  Flagg,  43  111.,  364.  But  where 
a  railroad  company  is  accustomed  to  carry  passengers  upon  its  freight  trains, 
it  becomes  a  common  carrier  of  passcDgers  by  such  trains,  and  the  passen- 
gers have  the  same  rights  as  upon  the  regular  passenger  traius.  Chicago, 
etc.,  R  R  Co.  9,  Flagg,  43  111.,  864;  Dillaye  v.  N.  Y.,  etc.,  R  R  Co.,  56 
Barb.,  30;  Hazard  v.  Chicago,  etc.,  R  R.  Co.,  1  Biss.,  603;  Mobile,  etc.,  R. 
R  Co.  f>.  McArthur,  43  Miss.,  180;  Edgerton  v.  N.  T.,  etc.,  R  R  Co.,  39 
N.  Y.,  227.  Even  if  the  company  does  not  regularly  carry  passengers  upon 
a  freight  train,  if  the  conductor  accepts  fare  from  one  wiio  has  entered  the 
train.  Mobile,  etc.,  R  R  Co.  v.  McArthur,  43  Miss.,  180;  Dunn  v.  Grand 
TronkRy.  Co.,  58  Me.,  187;  Indianapolis,  etc.,  R  RCo.  v.  Beaver,  41  Ind., 
493.  Or  if  a  ticket  agent  sells  a  ticket  with  the  assurance  that  the  pur- 
chaser can  travel  by  a  freight  train,  although  a  regulation  of  the  company 
prohibited  the  admission  of  passengers.  Kansas  Pacific  R.  R.  Co.  t.  Kessler, 
18  Kan.,  523.  See  aNo  Eaton  t,  Delaware,  etc.,  R  R.  Ci\,  57  N.  Y.,  382; 
Isaacs  V.  Third  Ave.  R  R  Co.,  47  N.  Y.,  122;  Parker  v.  Erie  R.  R.  Co.,  5 
Hun.,  57;  Dunn  v.  Grand  Trunk  Ry.  Co.,  58  Me.,  187;  Creed  «.  Pennsylva- 
nia Co., 86  Pa.  St.,  139;  Wilton  v.  Middlesex  RR  Co.,  125  Mass.,  130;  East 
Saginaw  City  R  R  Co.  v.  Bohn,  27  Mich.,  503. 

A  regulation  of  the  company  requiring  passengers  to  purchase  tickets  be- 
fore entering  the  car  attached  to  a  freight  train,  and  forbidding  its  employees 
to  accept  fare  upon  the  train,  is  reasonable.  Chicago,  etc.,  R.  R.  Co.  v. 
Flagg,  43111.,  864;   Illinois,  etc.,  R  R  Co.  v.  Nelson,  59  III.,  110;  Illinois, 
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etc.,  B.  R.  Co.  «.  Johnson,  67  HI.,  812;  Faulkner  «.  Ohio,  etc,  R.  R  Go., 
65  Ind.,  369;  St  Louis,  etc.,  R.  R.  Co.  v.  Myrtle,  51  Ind.,  666;  Lake  Shore, 
etc.,  R.  R  Co.  «.  Greenwood,  79  Pa.  St.,  373;  Evans  v,  Memphis,  etc.,  R  R 
Co.,  66  Ala.,  246;  Kansas,  etc.,  R  R  Co.  v,  Eessler,  18  Kan.,  528. 

Expulsion  must  be  made  in  a  proper  manner.    Holmes  9.  Wakefield,  It 
Allen,  680;  O'Brien  •.  N.  T.,  etc.,  R  R  Co.,  note,  post. 


James  A.  Pbtrib 

V, 

PeNKBTLVANIA  KaILBOAD  CoiCPART. 

(42  New  Jersey  BepartSy  449 — June  Term^  1880.) 

The  plaintiff  was  riding  in  the  cars,  by  virtue  of  a  ticket  that  did  not  giro 
him  the  right  to  a  discontinuous  passage.  Having  stopped  at  an  inter- 
mediate point,  and  having  entered  another  train,  he  claimed  the  right  to 
continue  his  journey  on  such  ticket,  under  permission  given  by  a  con- 
ductor of  the  first  train.  Refusing  to  pay  his  fare,  he  was  put  off,  it  ap- 
pearing that  only  train  agents  had  the  power  to  modify  the  force  of  such 
tickets.     Eeld^  such  expulsion  was  justifiable,  although,  at  the  trial,  the 

Slaintiff  testified  that  it  was,  in  point  of  fact,  a  train  agent  and  not  a  con- 
uctor,  that  had  given  him  the  privilege  claimed. 

On  motion  for  a  new  trial. 

Bbabley,  Chief  Justice,  and  Justices  Depue,  Yan  Syckel  and 
Bjnajpp. 

For  the  motion,  Scndder  &  Vredenburgh. 

Contra,  F.  McGee. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. — The  rule  must  be  made  absolute  in  this  case. 
The  suit  is  in  trespass,  founded  on  an  alleged  ille^  expulsion  of 
tJie  plaintiff  from  the  cars  of  the  defendant.  It  is  not  necessaiy 
to  refer  to  more  than  a  few  facts,  in  order  to  show  on  what  ground 
the  action  of  the  court  has  been  based. 

The  plaintiff  had  a  passenger  ticket,  issued  by  the  defendant, 
which,  upon  its  face,  and  according  to  its  intrinsic  effect^  did  not 
authorize  him,  after  having  stopped  at  a  place  intermediate  the 
designated  termini,  to  use  it  for  the  purpose  of  continuing  his  jour- 
ney. Nevertheless,  he  did  so  stop,  and  on  a  subsequent  day,  hav- 
ing entered  into  a  car  in  another  train,  was  told  by  the  train  agent 
that  the  ticket  in  question  did  not  give  him  the  ri^ht  to  continue 
hts  journey  under  it,  and  that  he  must,  consequently,  pay  his  fare. 
He  then  informed  the  train  agent  that  the  conductor  of  the  train 
which  he  had  left,  informed  him  that  he  could  have  the  privilege 
of  lying  over  on  this  ticket,  and  in  attestation  of  such  statement 
Iiad  put  his  initials  on  the  ticket.  It  will  be  perceived,  theref ore, 
that  the  claim  made  by  the  plaintiff  at  the  time  of  the  transaction 
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in  question  was  that,  althon^li  his  ticket  did  not  ^re  him  the 
privilege  which  he  had  exercised,  still  he  had  acquired  snch  privi- 
lege  from  one  of  the  conductors  of  the  defendant.  This  is  the  title 
he  made  at  the  critical  time,  and,  as  it  was  this  title  that  was  repu- 
diated, and  as  the  defendant's  agent  acted  in  such  repudiation,  it  ia 
too  late  now  for  the  plaintiff  to  change  his  ground,  and  saj  that  it 
was  some  other  agent  of  the  defendant  who  gave  him  the  privilege 
in  question.  The  defendant,  upon  setting  up  this  claim,  and  refus- 
in^to  pay  his  fare,  was  put  oft  the  train. 

The  evidence  showed,  conclusivelj,  that  the  daim  thus  presented 
by  the  plaintiff  was  not  well  foundea.  It  appeared  that  the  con- 
dnctor  of  the  train  had  nothing  to  do  with  the  tickets,  nor  any 
anthority  to  modify  their  signification.  That  was  a  function  vested 
exclusively  in  the  train  agents.  There  was  neither  uncertainty  nor 
contradiction  with  respect  to  the  testimony  on  this  point.  The 
plaintiff  set  up,  as  his  title  to  the  right  claimed  by  him,  an  author- 
ity derived  from  a  conductor.  That  oflScer  had  no  authority  in  the 
premises,  and  the  consequence  was  that,  according  to  his  own 
fihowing,  at  the  time  of  the  alleged  trespass  he  was  asserting  a 
daim  that  had  no  foundation  in  law.  He  was,  consequently,  ri^t- 
fnlly  expelled  from  the  cars,  and  there  was  no  excess  of  force  pro- 
tended. 

A  new  trial  must  be  granted. 

Bee  note  to.  succeeding  case. 


Edwakd  O'Bmen,  Respondent, 

V, 

Teb  New  Tobk  Central  Ain>  Hudson  Rivke  RAnjtoAD  Cohpant, 

Appellant. 

(80  Nm  York  BeportSy  286.) 

It  seems  that  where,  in  consequence  of  the  fractious  refusal  of  a  passenger 
upon  a  railroad  to  pay  the  full  fare  the  company  has  a  right  to  demand, 
the  train  is  stopped  for  the  sole  purpose  of  puttinff  him  on,  he  is  not  en- 
titled to  insist  on  continuing  his  tnp  on  paying  tne  fare,  but  may  be  re- 
moved from  the  train. 

But  where  the  train  stops  at  a  re^ar  stopping-place,  and  the  passenger, 
before  being  ejected,  or  others  in  his  behalf,  oner  to  pay  the  full  fare,  it 
is  the  duty  of  die  conductor  to  accept  it ;  and  if  he  refuses  and  ejects  tlie 
passenger,  the  company  is  liable. 
(Argued  February  4,  1880;  decided  February  24,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Cowrtj  in  the  third  judicial  department,  aflSrming  a  judgment 
in  favor  of  plaintifi,  and  affirming  an  order  denying  a  motion  for 
a  new 
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This  action  was  brought  to  recover  dama^  for  an  alleged  un- 
lawf al  ejectment  from  a  train  on  defendant's  road. 

The  evidence  of  plaintiff  was  to  the  eff^^-ct  that  he  got  on  a  train 
on  defendant's  road  at  Albany  with  a  relative ;  that  the  train  started 
suddenly,  so  that  he  could  not  get  off,  and  he  concluded  to  go  to 
Schenectady ;  the  regular  fare  was  thirty-four  cents ;  when  the 
conductor  came  along  plaintiff  tendered  mm  thirty-five  cents ;  he 
refused  to  receive  it,  claiming  that  because  of  the  omission  of 
plaintiff  to  procure  a  ticket,  ne  was  required  to  pay  five  cents 
extra  fare ;  plaintiff  stated  he  had  no  more  money,  and  objected  to 
paying  more ;  the  conductor  informed  him  that  he  must  pay  or  he 
would  be  put  off  the  train.  Other  passengers  then  offered  to  pay 
the  five  cents,  but  the  conductor  toot  no  notice  of  them  and  passed 
on.  When  the  train  stopped  at  West  Albany,  which  was  a  re^- 
lar  station,  the  conductor  ordered  the  plaintiff  to  get  off  the  tram; 
plaintiff  had  meanwhile  procured  five  cents  more ;  he  tendered  the 
forty  cents  to  the  conductor,  which  he  refused  to  accept,  and  with 
the  aid  of  others  he  forcibly  ejected  plaintiff  from  the  train. 

Further  facts  appear  in  the  opinion. 

Matthew  Hale,  for  appellant :  The  defendant  had  a  right  to 
demand  the  extra  fare.  (Chap.  228  of  the  Laws  of  1857 ;  Bordeaux 
V.  The  Erie  Railway  Co.,  8  Hun,  579 ;  Nellis  v.  K  Y.  C.  R.  R 
Co.,  30  N.  Y.,  505  ;  Hilliard  v.  Goold,  34  N.  H.,  230,  241 ;  State 
V.  Goold,  53  Me.,  279 ;  Crocker  v.  New  London,  etc.,  R.  R.  Co., 
24  Conn.,  249;  chap.  140,  Laws  of  1860  [3  St.  at  L.],  634,  §  35.i 
After  plaintiff  had  refused  to  pay  his  fare,  and  the  conductor  had 
taken  the  trouble  to  procure  policemen  and  employees  to  eject  him, 
he  had  no  right,  by  making  the  tender,  to  continue  on  the  car. 
(Chap.  140,  Laws  of  1850,  §  35;  People  v.  Jillson,  3  Park,  234; 
O'Brien  v,  Boston  &  W.  R.  R.  Co.,  15  N.  Y.  455,  461; 
Stone  V.  C.  &  N.  W.  R.  R.  Co.  [Iowa  Sup.  Ct.,  Oct.,  1877],  11 
Western  Jurist,  653.)  The  court  erred  in  charging  that  the  con- 
ductor had  a  right  to  eject  the  plaintiff,  for  a  refusal  to  pay  the 
extra  five  cents,  unless  the  plaintiff  offered  to  pay  just  before  the 
time  of  ejectment.  (Chap.  14(»,  Laws  of  1850 ;  People  v.  Jillson, 
3  Park,  234,  241 ;  15  N.  Y.,  461.) 

E.  Countryman,  for  respondent :  There  was  no  error  in  over- 
ruling defendant's  objection  to  the  testimony  of  plaintiff  stating 
the  manner  and  circumstances  of  his  going  upon  the  train.  (1 
Wharton  on  Evidence,  §  259.)  Plaintiff  was  not  liable  to  the  extra 
charge  of  five  cents.  (Gillis  v.  Penn.  R.  R.  Co.,  59  Penn.,  129, 143 ; 
Doss  V.  Mo.,  K.  &  T.  R.  R.  Co.,  59  Mo.,  27,  37;  Wharton  on 
Negligence  [2d  ed],  §  642 ;  Laws  of  1857,  chap.  228,  §2 ;  2  R  S. 

S6th  ed.],  557,  §  123;  Laws  of  1853,  chap.  76,  §  7;  Wharton  on 
Negligence  [2d.  ed.],  §  354 ;  Porter  v.  N.  Y.  C.  R.  R.  Co.,  34 
Barb.,  353 ;  Chaae  v.  N.  Y.  C.  R.  R  Co.,  26  N.  Y.,  623,  528  j 
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ITelfion  V,  Lon^  Island,  etc.,  R.  R.  Co.,  7  Hun,  140.)  The  court 
righthr  refused  to  charge  that  plaintiff  could  not  recover  upon  his 
own  final  offer  to  pay  the  conductor,  because  such  offer  was  not 
alleged  in  the  complaint.  (Lounsbury  v,  Purdy,  18  N.  Y.,  515, 
521 ;  Coleman  v.  Playsted,  36  Barb.,  27.) 

Rapallo,  J. — There  was  evidence  in  the  case  tending  to  prove 
that  before  the  plaintiff  was  put  off  the  train  at  West  Albany,  he 
offered  to  pay  to  the  conductor  the  additional  four  cents  which  he 
demanded,  and  that  other  passengers  offered  to  pay  the  amount  in 
his  behalf.  There  was  no  error  in  the  submission  of  this  question 
to  the  JTiry,  and  they  appear  to  have  found  the  fact  in  favor  of  the 
plaintiff.  If  the  stoppage  at  West  Albany  had  been  made  for  the 
BoIe  parpose  of  puttmg  the  plaintiff  off,  and  he  had  rendered  it 
necessary  by  a  fractious  refusal  to  pay  the  extra  fare,  he  would  not 
have  been  entitled  to  insist  on  continuing  his  trip  after  having  oc- 
casioned such  an  interruption.  But  West  Albanv  having  been  one 
of  the  regular  stopping-places  of  the  train,  we  think  that  if,  before 
being  ejected  there,  he  or  others  in  his  behalf  offered  to  pay  the 
full  tare,  the  conductor  should  have  accepted  it. 

The  admission  of  the  testimony  as  to  the  circumstances  under 
which  the  plaintiff  got  on  the  train  could  not  have  affected  the 
result,  for  tne  court  expressly  charged  the  jury  that  the  defendant 
had  a  right  to  charge  tne  extra  fare,  and  that  was  the  only  point 
upon  which  the  evidence  could  have  any  bearing.  The  discrepan- 
cies and  contradictions  in  the  testimony  were  solely  for  the  consid- 
eration of  the  jury. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

A  pas.oenger  who  refuses  to  pay  fare  forfeits  his  right  to  subsequently 
tender  pay mont.  O'Brien  u,  Boston,  etc.,  R.  R,  15  Gray,  20.  And  having 
forfeited  hir*  ritrht,  by  a  violation  of  the  rules  of  the  company  it  is  for  the 
employees  of  the  company  to  say  whether  he  shall  be  permitted  to  contimie 
his  journey.  Hibbard  v.  Erie  R.  R.  Co.,  15  N.  Y.,  455;  Nelson  v.  Long 
Island  R.  R.  Co.,  7  Hun  (N.  Y.),  140;  State  v.  Campbell,  82  N.  J.,  809; 
O'Brien  v.  Boston,  etc.,  R.  R.  Co.,  15  Gray,  20;  Stone  v.  Chicago,  etc.,  R. 
R.  Co.,  47  Iowa,  82;  Chicago,  etc.,  R.  R.  Co.  v.  Peacock,  48  111.,  253;  People 
«.  Jillson,  3  Park  Cr.  (N.  Y.),  234. 

The  train  may  be  stopped  at  any  point  for  the  purpose  of  expelling  a  pas- 
senger, provided  such  stoppage  is  n«»t  forbidden  by  statute.  Great  Western 
Ry.Co.  V.  Miller,  19  Mich.,  805;  Terre  Haute  R.  R.  Co.  v.  Vanatta,  21  lU., 
188;  Ohio,  etc.,  R.  R.  Co.  v.  Muhling,  80  111.,  9;  Illinois,  etc.,  R.  R.  Co.  t». 
Wbittemore,  43111.,  420;  Haley  f>.  Chicago,  etc.,  R.  R.,  21  Iowa,  15;  Colum- 
bus, etc.,  R  R.  Co.  fj,  Powell,  40 Ind.,  87 ;  Lillis  v.  St. Louis,  etc.,  R.  R.  Co.,  64 
Mo.,  464;  Chicago,  etc.,  R.  R.  «.  Roberts,  40  111.,  603;  O'Brien  v.  Boston, 
etc.,  R.  R.  Co.,  15  Gray,  20;  Jefferson ville,  etc.,  R.  R.  Co.  v.  Rogers,  28  Ind., 
1;  Chicago,  etc.,  R.  R.Co.  v.  Peacock,  48  111.,  253;  Fulton  v.  Grand  Trunk 
R.  R.  Co.,  17  Upper  Canada,  Q.  B.,  428.    See  Stephen  v.  Smith,  29  Vt.,  160. 

The  employees  of  the  company  are  justified  in  properly  ejecting  him  from 
the  train.     Stephen  «.  Smith,  29  Yt.,  160;  Nelson  v.  Long  Island  R.  R.  Co., 
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7  Hub  (N.  Y.),  149;  HiblMid  v.  N.  Y.,  eCc^  R.  R.  Ck>,  15  K.  Y.,  455;  HH- 
liard  9.  Ooold,  34  N.  H^  230;  O'Brien  «.  Boston,  etc.,  R  R  Co,  15  Gray,  20. 
Bat  the  expolaion  most  be  made  in  a  reasonable  manner.  Marquette  «. 
Chicago,  etc,  R  R  Co.,  S3  Iowa,  562;  PennaylTania  R  R  Co.  «.  Yandiyer, 
49  Pa.  St.,  365. 

A  fonnal  tender  is  net  neceasaiy,  bnt  a  willmgness  to  pay  the  legal  fare  is 
sufficient.  Tarbell  e.  Central  Pacific  R  R  Co.,  34  Cal.,  616;  Day  «.  Owen, 
5  Mich.,  520;  Frink  v.  Schroyer,  18  HI..  416;  Nashville,  etc.,  R  R  Co.  «. 
Messino,  1  Soeed  (Tenn.),  230.    See  also  Hutchinson  on  Carriers,  Sec.  570. 

An  offer  of  fare  to  an  employee  not  authorized  to  receive  it  is  not  a  tender. 
Cleveland,  etc.,  R  R  Co.  s.  Bartram,  11  Ohio  St.,  457. 

A  person  who  is  on  a  train  by  mistake,  becomes  a  passenger  and  is  bound 
to  pay  fare.    Columbus,  etc.,  R  R  Co.  «.  Powell,  40  Ind.,  37. 

A  railroad  company  is  bound  to  give  proper  notice  of  the  departure  of 
trains.    Doss  r.  Missouri,  etc.,  R  R  Co.,  59  Mo.,  27. 

An  extra  charge  for  tickets  purchased  upon  a  train  is  a  reasonable  regula- 
tion. Du  Laurans  e.  St.  Paul,  etc,  R  R  Co.,  15  Minn.,  49;  Chicago,  etc., 
R  R  Co.  e.  Parka,  18  IlL,  460;  St.  Louis,  etc.,  R  R  Co.  «.  Dalby,  19  IlL, 
353:  Chicago,  etc,  R  R  Co.  «.  Roberts  40  HI.,  508;  St.  Louis,  etc.,  R  R 
e.  South,  43  m.,  176;  Chicago,  etc,  R  RCo.  v.  Herring,  57  111.,  59;  Illinois, 
etc,  R  R.  Co.  «.  Nelson,  59  HI.,  110;  Pullman,  etc,  R  R  Co.  v.  Reed,  75 
ni.,  125;  Jeffersonville,  etc.,  R.  R  Co.,  «.  Rogers,  38 Ind.,  110;  Indianapolis, 
etc,  R  R  Co.  «.  Rinard.  46  Ind,  293;  Crocker  e.  New  London,  etc,  R  R 
Co.,  24  Conn.,  249;  Moore  e.  Fitchburg  R  R  Co.,  4  Gray,  465;  Billiard  e. 
Goold,  34  N.  H.,  230;  Stephen  v.  Smith,  29  Yt.,  160;  Bordeaux  v.  ErieR  R 
Co.,  8  Hun  (N.  T.),  579;  Porter  t,  N.  Y.,  etc.,  R  R  Co.,  34  Barb.,  863; 
People  «.  Jillson,  3  Park  Cr.  (N.  Y.),  234;  SUte  v.  Goold,  63  Me.,  279.  But 
the  company  must  provide  proper  and  convenient  facilities  to  enable  a  pas- 
senger to  procure  a  ticket.  Du  Laurans  v,  St.  Paul,  etc,  R  R  Co.,  15  Minn., 
49;  Chicago,  etc,  R  R  Co.  v.  Parks,  18  111.,  460;  St.  Louis,  etc,  R  R  Co. 
V.  South,  43  111.,  176;  Porter  v.  N.  Y.,  etc.,  R  R  Co.,  34  Barb.,  353;  Illinois, 
etc.,  R.  R  Co.  T.  Johnson,  67  111.,  312;  Illinois,  etc.,  R.  R  Co.  v.  Cunning- 
ham, 67  111.,  316;  Nellis  v.  N.  Y.,  etc.,  R  R  Co.,  30  N.  Y.,  505;  Jefferson- 
ville,  etc,  R  R.  Co.  v.  Rogers,  28  Ind.,  1;  Chase  e.  N.  Y.,  etc.,  R.  R.  Co., 
26  N.  Y.,  623;  St.  Louis,  etc,  R  R  Co.  v.  Myrtle,  51  Ind.,  566.  See  also 
Crocker  v.  New  London,  etc,  R  R.  Co.,  24  Conn.,  249. 

A  passenger  who  neglects  procuring  a  ticket  before  the  departure  of  the 
train,  may  be  ejected  from  the  cars  if  he  refuses  to  pay  the  additional  amount 
required.     State  v.  Goold,  63  Me.,  279. 

A  passenger  has  no  right  to  leave  the  train  at  an  intermediate  station,  and 
subsequently  resume  his  journey,  without  the  consent  of  a  properly  authorized 
employee  of  the  company.     McClure  e.  Phila.,  etc,  R  R  Co.,  34  Md.,  532; 
Boicet?.  Hudson  R.  R.  R.  Co.,  61  Barb.,  611;  Wentz  f>.  Erie  R.  R.  Co.,  5 
Thomp.  &  C.  (N.  Y.),  556;  Dietrich  v.  Pennsylvania  R  R  Co.,  71  Pa.  St., 
432;  Oil  Creek,  etc.,  R  li.  Co.©.  Clark,  72  Pa.  St.,  231;  Van  Kirk  v.  Penn- 
sylvania R.  R.  Co.,  76  Pa.  St.,  56;  Burnham  v.  Grand  Trunk  Ry.  Co.,  63 
Me.,  298;  Denny  v.  N.  Y.,  etc.,  R  R.  Co.,  6  Daly  (N.  Y.),  60;  Gale  e.  Delar 
ware,  etc,  R.R.  Co.,  7 Hun  (N.Y.),  670; Cleveland,  etc,  R.  RCo.  «.  Bartram, 
11  Ohio  St.,  457;  Stone  v.  Chicago,  etc.,  R.  R.  Co.,  47  Iowa,  82;  Barker  i>. 
Coflin,  81  Barb.,  556;  Hamilton  v,  N.  Y.,  etc,  R  R.  Co.,  51  N.  Y.,  100 
Terry  c.  Flushing,  etc.,  R.  R.  Co.,  13  Hun,  359;  Beebee.  Ayers,  28  Barb.,  275 
State  V,  Overton,  24  N.  J.,  435 ;  Johnson  v.  Concord  R.  R'Co.,  46  N.  H.,  218 
Cheney  v,  Boston,  etc,  R  R  Co.,  11  Mete,  121;  Wakefield  v.  Boston,  etc 
R  R.  Co.,  117  Mass.,  544;  Chicago,  etc.,  R.  R.  Co.  v.  Griffin,  68  111.,  499 
Pullman,  etc,  Co.  «.  Reed,  75  HI.,  125;  Sherman  v.  Chicago,  etc,  R  R  Co.. 
40  Iowa,  45;  Breen  e.  Texas,  etc,  R.  R  Co.,  50  Tex.,  43;  Drew  e.  Central 
Pacific  R  R  Co.,  51  Cal.,  425;  Shelton  e.  Lake  Shore,  etc.,  R  R  Co.,  29 
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Ohio  St.,  214;  Hill  v.  Syraciue,  etc.,  R.  R.  Co.,  68  N.  T.,  101;  Keeleyo. 
Boston,  etc.,  R  R.  Co.,  67  Me.,  168.  See  also  Dryden  «.  Grand  Trunk  Ry. 
Co.,  60  Me.,  612. 

See  as  to  ejecting  persons  from  cars,  Holmes  v.  Wakefield,  12  Allen,  680; 
Rounds  e.  Delaware,  etc.,  R.  R.  Co.,  64  N.  T.,  129;  Isaacs  v.  Third  Ato.  B. 
R.  Co.,  47  N.  Y.,  122;  Cohen  v.  Dry  Dock  R  R.  Co.,  69  N.  Y.,  170;  Basse. 
Chiciu^o,  etc.,  R.  R.  Co.,  86  Wis.,  450;  Craker  v.  Chicago,  etc.,  R  R.  Co., 
36  Wis.,  657;  Evansville,  etc.,  R  R  Co.,  26  Ind.,  70;  Cohen  «.  Dry  Dock, 
etc.,  R.  R  Co.,  69 N.  Y.,  170;  Indianapolis,  etc.,  R  R.  Co.  v.  Anthony, 43 Ind., 
188;  Pennsylvania  R  R.  Co.  e.  Yandiver,  42  Pa.  St.,  865;  Tracers  «.  Kan- 
sas, etc.,  R  R  Co.,  63  Mo.,  421;  Brown  e.  Hannibal,  etc.,  R.  R.  Co.,  66 
Mo.,  588;  Stote  v.  Ross,  2  Dutcher  (N.  J.),  224;  North  Western  R  R  Co.  e. 
Hack,  66  III.,  238;  Kline  v.  Central,  etc.,  R  R.  Co.,  87  Cal.,  400;  Coleman 
9,  N.  Y.,  etc.,  R  R  Co.,  106  Mass.,  160;  Healey  e.  City,  etc.,  R  R  Co.,  28 
Ohio  St.,  28.  See  also  Breen  v,  Texas,  etc.,  R  R.  Co.,  50  Texas,  43;  Sey^ 
moor  V,  Greenwood  (Eng.),  7  Hurl.  &  N.,  855;  Baley  «.  Manchester,  etc.,  i^. 
Co.  (Eng.)>  ^  Km  7  C.  P.,  415. 


Lemont 
"Washikgton  &  Geobobtown  R.  R.  Co. 

(Supreme  Court  District  of  Cohmbia — January  Term,  1881.) 

1.  If  the  conduct  of  a  passenger  upon  a  street  car  is  such  that  his  expulsioa 
appears  to  the  conductor  to  be  a  just  and  proper  expedient  lor  the 
purpose  of  preventing  a  violation  of  decency  and  good  order,  the  ^oik- 
auctor  will  be  justified  in  expelling  him,  the  company  being  responsible 
for  an  abuse  of  this  discretion  or  of  any  oppression  in  its  exercise,  and  it 
will  be  error  if  the  court  so  instruct  the  jury  as  to  take  away  from  them 
the  consideration  of  the  question  whether  the  conduct  of  the  passenger 
furnished  a  reasonable  and  probable  cause  for  apprehending  a  breach  of 
good  order. 
2.  A  sick  passenger  on  a  street  car  must  conform  to  the  reasonable  regulations 
of  the  car  company :  he  has  no  prerogative  to  misbehave,  and  to  subjeel 
the  other  passengers  to  annoyance  by  his  offensive  conduct,  and  it  will 
be  no  protection  against  his  expulsion  from  the  car  that  his  misconduct 
is  not  wilful  or  voluntary.     The  absence  of  an  evil  intention  is  a  good 
defence  to  an  indictment,  but  it  cannot  exonerate  a  person  who  is  non- 
estly  supposed  to  be  drunk,  and  who  repeatedly  disobeys  the  request  xfi 
the  conductor  to  behave  himself. 
1  The  rule  to  be  applied  to  steam  cars  in  regard  to  accommodations  to  siek 
or  decrepit  persons  is  not  a  proper  rule  to  be  applied  to  horse  railways. 
What  might  be  permitted  on  the  former,  where  the  journeys  are  long  and 
continuous,  could  not  be  practised  on  the  latter  without  great  inconven- 
ience to  the  company  and  the  passengers.     If  the  passenger  is  known  by 
the  conductor  to  be  sick  (and  good  faith  requires  that  he  be  informed  by 
the  passenger  of  that  fact,  in  order  that  proper  and  reasonable  allowance 
may  be  made  for  what  may  seem  unusual  or  obnoxious  in  his  conduct)^ 
and  he  is  shown  good  treatment,  the  company  will  not  be  required  to 
provide,  without  a  special  contract,  any  extra  means  for  hi?  iccommoda* 
tion. 
4.  An  instruction  which  implies  that  vomiting  in  a  street  car  from  intoxici^ 
tion  is  the  only  form  oi  that  evil  which  will  authorize  the  conductor  to 
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expel  the  offending  passenger,  is  erroneous,  as  it  takes  from  the  minds  of 
the  jury  all  other  forms  of  the  evil  which  in  the  proper  management  of 
the  car  might  justify  the  conductor  in  ejecting  the  passenger. 

This  was  an  action  to  recover  damages  for  injuries  alleged  to 
have  resulted  from  the  misbehavior  of  the  defenaant's  servants  in 
ejecting  the  plaintiff  from  a  street  car.  The  plaintiff's  case,  as 
developed  by  his  testimony,  was  substantially  as  follows :  That  on 
the  12th  of  May,  1877,  at  or  about  seven  o'clock  in  the  afternoon, 
he  entered  one  of  the  cars  of  defendant,  being  assisted  thereon  by 
one  Simpson,  a  fiiend  of  his  ;  that  he  was  at  that  time  a  sufferer 
from  an  attack  of  paralysis  from  which  he  had  not  entirely  re- 
covered ;  his  affliction  had  also  deprived  him  of  his  voice,  so  that 
he  was  compelled  to  resort  to  signs  and  the  use  of  a  slate  for  pur- 

Eoses  of  communication  ;  that  at  the  time  he  was  put  upon  the  car 
y  Simpson,  the  latter  told  the  conductor  to  put  plaintitt  off  at  the 
comer  of  Tenth  street  and  Pennsylvania  avenue.  A  few  minutes 
after  the  car  started  the  plaintiff,  being  in  a  very  fati^ed  and 
feeble  condition,  fell  ajsleep.  The  conductor  neglected  to  wake 
him  up,  and  carried  him  to  the  end  of  the  line.  Plaintiff  was  then 
told  that  he  must  take  another  car  and  go  back.  Upon  entering 
the  car  pointed  out  he  sat  down,  and  almost  immediately  fell  asleep. 
Soon  after  the  conductor  came  in,  shook  him,  and  told  him  if  he 
did  not  sit  up  he  would  be  obliged  to  put  him  off  the  car ;  plaintiff 
sat  up,  but  in  a  short  time  fell  asleep  again,  was  again  admonished 
by  the  conductor,  and  again  fell  asleep  ;  whereupon  the  conductor 
in  a  rude  and  rough  manner  seized  hold  of  him  and  carried  him  to 
the  rear  platform,  plaintiff  resisting  as  far  as  his  strength  would 
permit,  but  the  conductor  being  a  strong  man  pushed  him  off  into 
the  street,  injuring  him  so  seriously  that  he  was  confined  to  his  bed 
for  several  days,  and  afterwards  suffei^d  another  attack  of  paraly- 
sis, in  consequence  of  which  he  had  ever  since  been  unable  to  walk, 
»id  had  to  be  carried  about  in  an  invalid's  cliair.  The  functions  of 
his  bladder  also  failed  to  perform  their  office.  Plaintiff  at  time  of 
trial  was  still  in  this  afflicted  condition,  except  as  to  the  loss  of  his 
voice.  This  he  had  recovered  three  or  four  days  after  he  had  been 
put  off  the  car,  and  had  been  able  to  talk  ever  since.  Plaintiff  also 
testified  that  he  had  expended  large  sums  of  money  for  medical 
treatment. 

On  the  other  hand,  the  evidence  of  the  defendant,  which  was 
given  by  ten  or  eleven  witnesses,  was  that  the  plaintiff  was  drunk, 
and  haa  vomited  in  the  car ;  that  in  consequence  of  his  drunken 
condition  he  would  repeatedly  lie  down  upon  the  seat  after  being 
straightened  up  by  the  conductor ;  that  the  third  time  he  lay  down 
upon  the  seat  his  head  struck  the  lap  or  the  body  of  a  lady  passen- 
ger, and  so  much  alarmed  her  that  sne  made  a  movement  to  leave 
the  car,  whereupon  the  conductor  took  hold  of  the  plaintiff  and 
ejected  him  from  the  car,  using  no  more  force  than  was  necessary 
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for  tliat  purpoee  ;  that  the  time  plaintiff  was  spoken  to  abont  lying 
down  on  the  seat  he  was  abusive  and  profane  to  the  conductor ;  that 
^hen  he  was  put  off  the  car,  the  conductor  held  him  off  the  plat* 
form  with  one  hand  while  with  the  other  he  pulled  the  bell  rope 
to  start  the  car  ;  that  when  the  car  started  he  let  go  plaintiff,  wno 
thereupon  seized  the  iron  handle  of  the  dashboard  oi  the  car  and 
attempted  to  get  on  again ;  that  the  car  being  then  in  motion  he 
was  thrown  down  and  was  dragged  for  five  or  six  feet  along  the 
street ;  that  the  conductor  stopped  the  car  and  loosed  the  Jiold  of 
the  plaintiff.  Some  person  in  the  crowd  that  had  been  attracted 
by  tiie  disturbance  then  held  the  plaintiff  while  the  conductor  re- 
Btairted  the  car  and  went  on  his  journey ;  that  at  the  time  of  the 
occurrence  there  were  four  passengers  in  the  car,  three  ladies  and 
one  gentleman. 

Tne  plaintiff,  being  recalled  as  a  witness  in  rebuttal,  denied  that 
he  was  drunk,  or  that  he  had  misbehaved  himself. 

Several  other  witnesses  also  testified  in  rebuttal  that  when  plain- 
tiff arrived  at  his  boarding-house  at  about  nine  o'clock  that  evening, 
he  was  entirely  speechless,  and  was  not  intoxicated. 

The  evidence  being  closed,  among  the  instructions  granted  at  the 
request  of  counsel  for  plaintiff  were  the  following,  being  numbers 
2  and  3  of  plaintiff's  prayers : 

"  If  the  jury  find  from  the  evidence  that  Lemont  was  drunk, 
that  fact  would  not  justifv  the  conductor  in  expelling  him  from 
the  car,  unless  they  also  find  that  he  was  disorderly  ana  refused  to 
be  controlled  by  the  conductor ;  or  was  disgusting  and  offensive  to 
the  other  passengers." 

"If  the  jury  find  from  the  evidence  that  Lemont  was  not  dnmk, 
but  that  from  drowsiness  consequent  upon  his  fatigue  and  infirm 
condition  he  fell  over  on  the  seat  of  the  car  so  as  to  lay  his  head 
and  body  thereon,  while  his  feet  were  on  the  floor,  this  would  not 
justify  the  conductor  in  expelling  him  from  the  car,  although  he 
nad  several  times  repeated  it,  ana  the  conductor  had  cautioned  him 
to  sit  up  straight  or  he  would  put  him  off  the  car,  unless  they 
find  that  he  wilfully  or  voluntarily  disobeyed  the  conductor's  re- 
quest, although  the  conductor  may  have  supposed  him  to  be  drunk; 
and  if  under  these  circumstances  the  conductor  attempted  to  put 
him  off,  he  had  a  right  to  resist  by  force,  and  the  aefendant  is 
liable  for  all  the  injury  he  sustained  in  being  thus  put  off  the  car, 
or  in  his  effort  to  resist  the  conductor  in  putting  him  off." 

Prayers  Nos.  5,  6,  and  7  of  the  defendant  wer«  as  follows : 

No.  5.  "  If  the  jury  find  from  the  evidence  that  the  plaintiff  got 
upon  the  car  of  the  defendant  on  the  evening  of  the  alleged  injury, 
and  he  persistently  and  repeatedly  lay  down  upon  the  seat  oi  the 
car,  notwithstanding  that  ne  had  been  repeatedly  forbidden  so  to 
do  by  the  defendant's  conductor,  and  contrary  to  the  rules  of  the 
defendant,  the  said  conductor  was  justified  in  ejecting  the  plaintiff 
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from  the  car,  and  the  verdict  must  be  for  the  defendant,  provided 
the  conductor  used  no  more  force  in  ejecting  him  than  was  reason- 
ably necessary  for  the  purpose." 

But  the  court  refused  to  so  instruct  the  jury,  except  with  the 
following  modifications : 

^^  And  unless  the  jury  find  that  the  acts  of  the  plaintiff  were  the 
consequence  of  debility  resulting  from  bodily  infirmity  or  siclmeeBy 
not  resulting  from  intoxication." 

No.  6.  "  If  the  inry  shall  find  from  the  evidence  that  the  plain- 
tiff being  on  the  defendant's  passenger  car  which  was  proceeding 
along  its  line  towards  Georgetown,  vomited  in  and  upon  such  car 
in  consequence  of  sickness  produced  bv  the  use  ot  intoidcating 
liquors  [or  otherwise],  it  was  the  duty  of  the  defendant's  conductor 
to  eject  him  from  such  car,  and  for  that  purpose  the  conductor  had 
a  right  to  use  as  much  force  as  was  reasonably  necessarv. 

W  hich  instruction  was  granted  except  as  to  the  words  "  or  other- 
wise," which  were  struck  out  by  the  court. 

No.  7.  "  If  the  jury  shall  find  from  the  evidence  that  the  defend- 
ant's conductor  ejected  the  plaintiff  from  the  car  and  then  set  the 
car  in  motion,  and  that  the  plaintiff  endeavored  to  get  upon  the 
car  again  whilst  the  car  was  in  motion  in  defiance  of  the  conductor's 
wishes  and  efforts  to  keep  him  off,  and  that  in  such  effort  to  get 
upon  the  car  again  he  was  injured,  he  cannot  recover  for  injuries  re- 
ceived in  making  such  an  attempt.  He  had  no  right  to  attempt  to 
get  upon  the  car  after  having  been  ejected  and  wnilst  the  car  was 
m  motion." 

But  the  court  gave  the  instruction  by  inserting  after  the  word 
"  car,"  where  it  first  occurs,  the  following  words  :  "  So  that  he  waa 
entirely  separated  from  it,"  and  by  insertmg  after  the  word  "  plain- 
tiff," where  it  occurs  secondly  in  the  prayer,  the  words  "  ran  after 
and." 

Defendant  excepted  to  the  granting  of  plaintiff's  prayers,  and 
also  to  the  modification  of  his  own. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $16,000. 

Messrs.  McPhei-son,  Hine,  and  Henkle  for  plaintiff. 
Messi's.  Davidge  and  Totten  for  defendants. 

Mac  Arthur,  J. — At  the  close  of  the  testimony  the  learned 
justice  presiding  at  the  trial  instnicted  the  jury,  at  tne  request  of 
counsel  for  the  plaintiff,  that  "  if  the  jury  find  from  the  evidence 
that  Lemont  was  drunk,  that  fact  would  not  iustify  the  conductor 
in  expelling  him  from  the  car,  unless  they  also  find  that  he  ^vas 
disorderly  and  refused  to  be  controlled  by  the  conductor,  or  \cras 
disgusting  and  offensive  to  the  other  passengers." 

An  exception  is  taken  to  this  instruction ;  and  it  is  contended 
that  the  right  to  expel  the  plaintiff  from  the  car  does  not  depend 
altogether  upon  his  actual  misconduct,  but  that  he  may  also  be 
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pelled  if  his  condition  and  conduct  were  Bach  as  to  ajfford  the  con- 
dactor  a  reasonable  ground  for  believing  that  if  he  were  permitted 
to  remaiQ  in  the  car  he  would  be  gaQt j  of  some  misconduct  or 
indecency. 

In  support  of  the  instructions  we  are  referred  to  the  case  of 
PearBon  v.  Duane,  4  Wall,  605,  where  the  Supreme  Court  say 
that  although  a  railroad  or  steamboat  company  can  properly  refuse 
to  transport  a  drunken  or  insane  man,  or  one  whose  character  is 
bad,  they  cannot  expel  him  after  having  admitted  him  as  a  passen- 
ger and  received  his  fare,  unless  he  misbehaves  during  the  journey. 
This  is  undoubtedly  intended  as  a  statement  of  a  general  rule,  and 
was  quite  appropriate  to  the  facts  in  that  case,  as  there  was  no 
question  at  all  about  the  conduct  of  the  passenger  being  entirely 
nnobjectionable,  and  that  it  afforded  no  reasonaGle  ground  to  be- 
lieve that  he  would  misbehave  in  any  respect.  There  are,  however, 
adjudicated  cases  in  which  this  distinction  has  been  expressly  con- 
siaered  and  enforced ;  and  they  decide  that  where  the  circumstances 
are  of  such  a  striking  character  as  to  give  rise  to  a  reasonable 
and  honest  apprehension  of  disorder  and  annoyances  from  the  con- 
duct and  condition  of  a  passenger,  the  conductor  may  exercise  his 
authority  and  exclude  tlie  offender  in  order  to  maintain  the  peace 
and  safety  of  the  vehicles  intact.  It  is  evident  that  tlie  police  of 
horse  railway  ears,  in  order  to  be  efficient,  must  be  preventive  as 
well  as  retroactive,  and  this  can  only  be  done  bv  allowing  the  con- 
ductor to  exercise  a  reasonable  discretion  in  order  to  prevent  acts 
of  impropriety  and  violence,  when  they  are  likely  to  occur.  A 
homicidal  lunatic,  or  a  notorious  thief,  may  be  ejected,  although 
they  have  neither  slain  or  robbed  a  passenger,  if  there  is  reason- 
able fear  of  danger.  Each  case  must,  of  course,  depend  upon  its 
own  circumstances ;  as  was  said  in  Vinton  v.  Middlesex  K.  K.,  11 
Allen,  304,  it  is  obvious  that  any  such  restriction  on  the  operation 
of  that  rule  of  law  would  greatly  diminish  its  practical  value.  The 
safeguard  against  an  unjust  or  unauthorized  use  of  the  power  is  to 
be  found  in  the  consideration  that  it  can  never  be  properly  exer- 
cised except  in  cases  where  it  can  be  satisfactorily  proved  that  the 
condition  or  conduct  of  a  person  was  such  as  to  render  it  reasonably 
certain  that  he  would  occasion  discomfort  or  annoyance  to  other 
paKengers  if  admitted  into  a  public  vehicle  or  allowed  to  remain. 
This  ease  is  referred  to  more  recently  by  the  same  court  in  appro- 
bation in  Murphy -w.  U.  P.  R.  R.  Co.,  118  Mass.,  228.  In  the  case 
of  Thurston  v.  Pacific  R.  R.  Co.,  4  Dill.,  321,  the  question  was 
whether  the  company  had  the  right  to  exclude  gamblers  from  its 
trains,  and  the  court  observed,  "  Whether  the  plaintiff  was  going 
upon  the  train  for  gambling  purposes,  or  whether  from  his  previous 
eoune  the  defendant  might  reasonably  infer  that  such  was  his  pur- 
pose, IB  a  question  of  fact  for  the  jury."  Jencks  v.  Coleman,  2 
Sunmer,  2i21,  was  an  action  against  a  steamboat  company  for  ex- 
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eluding  a  person  who  came  on  board  the  defendants'  steamer  for 
the  purpose  of  soliciting  passengers  for  a  rival  line.     After  stating 
the  case  and  explaining  the  general  obli^tions  of  carrier  and  pas- 
senger, Mr.  Justice  Storj',  wno  presided  at  the  trial,  charged  the 
jury  that  "  the  only  question  in  the  present  case  is  whether  the 
conduct  of  the  proprietors  (defendants)  of  the  steamboat  has  been 
reasonable  and  bona  fide."     Thus  we  see  that  reasonable  and  prob- 
able cause  will  authorize  the  carrier  or  his  agents  in  the  business  to 
exercise  the  right  of  exclusion  in  a  proper  case  where  a  breach  of 
ffood  order  might  reasonably  be  apprenended.     We  think,  there- 
fore, the  defendant  was  entitled  to  have  all  the  circumstances  of 
the  case  considered  by  the  jury,  and  if  his  conduct  appeared  reason- 
able and  his  expulsion  of  the  plaintifi  a  just  and  proper  expedient 
for  the- purpose  of  preventing  a  violation  of  decency  and  good 
order,  the  verdict  ought  to  have  been  for  the  defendant.  Of  course, 
as  alreadv  remarked,  for  an  abuse  of  this  discretion  or  for  any  op- 
pression m  its  exercise  the  company  would  be  responsible.     The 
doctrine,  bein^  thus  guarded,  seems  to  rest  on  principle  as  well  as 
authority.     The  instruction  under  discussion  deprived  the  defend- 
ant of  the  consideration  whether  there  was  reasonable  cause  for  the 
conductor,  and  hence  was  erroneous  and  the  exception  well  taken. 
The  jury  were  told  in  the  third  instruction,  given  at  the  request 
of  the  plaintiffs  counsel,  that  the  conductor  had  no  legal  right  to 
expel  tlie  plaintiff  unless  they  find  that  he  wilfully  or  voluntarily 
disobeyed  the  conductor's  request  to  leave  the  car,  even  though  the 
conductor  may  have  supposed  him  to  be  drunk.     Here  the  broad 
doctrine   is   laid  down  that  offensive  conduct   on   the   part  of  a 
passenger  is  not  a  proper  cause  of  expulsion  unless  such  conduct  is 
wilful  or  voluntary,  and  that  the  other  passengers  may  be  subjected 
to  any  degree  of  annoyance  so  long  as  the  offender  is  not  wilful  in 
his  misconduct.     We  are  not  aware  of  any  principle  bv  which  this 
proposition  can  be  maintained.    The  absence  of  an  evil  intention  ia 
a  good  defence  to  an  indictment,  but  surely  that  principle  cannot 
be  allet^ed  to  exonerate  a  person  honestly  supposed  to  be  drunk, 
and  who  repeatedly  disobeys  the  request  of  the  conductor  to  be- 
have himself.     If  it  be  said  that  the  plaintiff  was  sick,  good  faith 
at  least  required  that  he  should  inform  the  conductor  oi  the  fact. 
It  is  not  only  reasonable   but  necessary   that  sick  and  decrepit 
people  should  be  transported  on  street   railways,  as  they  are  on 
steam  railways,  but  their  right  in  this  respect   is  not  unlimited. 
The  rule  to  be  adopted  on  steam  trains  wnere   the  journeys  are 
long  and  continuous  would  not  be  the  proper  rule  to  adopt  when 
the  same  is  to  be  applied  to  horse  railways.   Murphy  v.  U.  r .  R.  R., 
118  Mass.,  228.    Sleeping  accommodations  and  other  modes  of  rest 
are  expected  and  necessarily  allowed  in  the  former,  and  the  passen- 
gers frequently  occupy  more  than  their  own  seat  to  relieve  the  rm- 
rekxed  muscles  on  a  long  ride.    But  a  similar  act  could  not  be 
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pnustised  on  a  street  car  without  yery  great  mconvenience  to  the 
company  and  the  other  passengers.  A  sick  person  has  no  prerogar 
tive  to  misbehave,  and  mast  conform  to  the  reasonable  regulations 
of  the  company,  and  while  showing  him  good  treatment  they  are 
not  required  to  provide,  without  a  special  contract,  any  extra 
means  for  his  accommodation.  It  is  at  least  reasonable  that  the 
conductor  should  know  the  facts  which  render  his  condition  pe- 
culiar in  order  to  extend  unusual  indulgence,  and  also  that  he  may 
make  proper  and  reasonable  allowance  for  what  may  seem  unusual 
or  obnoxious  in  the  conduct  of  the  passenger.  These  considerations 
show  how  much  the  jury  were  misled  from  the  true  question  for 
their  determination.     We  tliink  this  exception  is  also  well  taken. 

We  are  further  of  opinion  that  the  court  erred  in  regard  to  the 
5th  and  6th  instructions  for  the  defendant.  The  court  was  re- 
quested to  charge  that  if  the  defendant  persistently  and  repeatedly 
lay  down  upon  the  seat  of  the  car  notwithstanding  that  he  haa 
been  repeatedly  forbidden  so  to  do  by  the  defendant's  conductor 
and  contrary  to  the  rules  of  the  defendant,  the  conductor  was  justi- 
fied in  ejecting  plaintiff  from  the  car.  But  the  court  refused  so  to 
instruct  the  jury  except  with  the  modification  following:  '*  Unless 
the  jury  find  that  the  acts  of  the  plaintiff  were  the  consequence  of 
debility  resulting  from  bodily  infirmity  or  sickness  not  resulting 
from  intoxication."  Thus  the  jury  were  told  that  if  the  acts  of 
the  plaintiff  were  caused  by  infirmity  or  sickness  they  constituted 
no  justification  for  expelling  him  from  the  car.  Now  there  is  no 
pretence  in  the  bill  of  exceptions  that  the  defendant's  conductor 
on  the  ear  from  which  the  plaintiff  was  expelled  had  any  knowl- 
edge that  the  plaintiff  had  any  disability,  bodily  infirmity  or  sick- 
ness not  resulting  from  intoxication.  It  was  proved  that  the 
plaintiff  slept  in  the  car  and  could  not  or  would  not  keep  awake, 
and  upon  being  roused  up  by  the  conductor  and  cautioned,  imme- 
diately relapsed  into  sleep,  and  the  conductor  supposed  him  to  be 
drunk.  The  plaintiff  made  no  explanation  and  made  no  complaint 
of  sickness,  yet  the  jury  were  told  that  if  the  acts  enumerated  in 
the  instruction  were  caused  by  sickness  they  afforded  no  justifica- 
tion for  ejecting  him.  This  is  to  charge  the  proprietors  of  a  street 
railway  car  with  extra  care  and  diligence  in  case  of  a  sick  passen- 
ger when  the  a^ent  of  the  company  had  no  knowledge  that  the 
passenger  was  sick,  and  when  he  supposed  him  to  be  only  dnmk, 
and  attributed  his  misconduct  to  that  cause  alone.  The  plaintiff's 
paralysis  was  accompanied  with  a  loss  of  speech.  He  had,  nowever, 
the  sign  language  so  common  on  street  railways,  besides  his  habit 
of  eommunicating  by  writing.  But  h^  resorted  to  neither  of  these 
means  of  explaining  his  conduct.  To  say  that  the  plaintiff  was  en- 
titled to  indulgence  as  an  invalid  which  was  not  extended  to  other 
passenffers,  and  that  he  was  not  bound  to  explain  his  condition 
▼hen  he  was  repeatedly  requested  by  the  conductor  not  to  lay 
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down  upon  the  seats,  is  so  evidently  calculated  to  mislead  the  jury, 
that  we  cannot  but  think  it  produced  serious  injustice  to  the  case. 

The  qualification  to  the  sixth  instruction  implies  that  a  passen- 
ger who  Tomits  in  a  street  railway  and  from  intoxication  may  be 
ejected,  but  not  otherwise.  This  is  stating  the  rule  too  broadly. 
Much,  of  course,  must  depend  upon  tlie  cause  and  also  upon  the 
extent  and  natui*e  of  the  attack.  In  the  infinite  variety  of  circum- 
stances a  ^neral  rule  for  all  cases  can  hardly  be  laid  down  with 
safety,  ana  we  must  on  this  account  submit  tne  question  whether 
the  case  was  one  to  justify  the  removal  of  a  passenger,  under 
proper  instructions  from  tne  justice  presiding  at  the  trial.  To 
charge  the  jury  that  vomiting  from  intoxication  was  the  only 
form  of  that  evil  which  would  authorize  the  conductor  to  expel  a 
passenger,  is  to  withdraw  from  the  minds  of  the  jury  all  other 
forms  of  the  evil  which  might  excuse  the  conduct  of  the  conductor 
in  the  proper  mana^ment  of  the  car.  In  this  view  we  can  neither 
wholly  approve  of  uxq  instruction  nor  of  its  Qualification  by  the 
court,  and  submit  this  expression  to  relieve  the  new  trial  from 
embarrassment  on  an  important  point. 

We  are  of  opinion  that  the  qualification  of  the  seventh  of  de- 
fendant's instnictions  withdrew  the  question  of  contributory  neg- 
ligence from  the  consideration  of  the  jury,  and  is  clearly  improper. 

We  have  not  found  it  necessary  to  examine  the  case  made  or  to 
pass  upon  the  motion  based  upon  that  record.  For  the  reasons 
already  mentioned  a  new  trial  upon  the  exceptions  must  be  al- 
lowed. 

The  conductor  of  a  street  railway  car  may  exclude  or  expel  therefrom  a 
person  who  by  reason  of  intoxication  or  otherwise  is  in  such  a  condition  as  to 
render  it  reasonably  certain  that  by  act  or  speech  he  will  become  offensive  or 
annoying  to  other  passengers  therein,  although  he  has  not  conunitted  any  act 
of  offence  or  annoyance.  Vinton  «.  Middlesex  R.  R.  Co.,  11  Allen,  804; 
Murphy  «.  U.  P.  R.  R.  Co.,  118  Mass.,  228;  Jencks  v.  Coleman,  2  Sumn., 
221;  Pittsburg,  etc.,  R.  R  Co.  «.  Pillow,  76  Pa.  St.,  510;  Hutchinson  on 
Carriers,  Bee.  648,  et  seq. ;  compare  Putnam  e.  Broadway,  etc.  R.  R.  Co.,  65 
N.  Y.,  108. 

As  to  ejecting  passengers  from  cars,  see  O'Brien  v.  K.  Y.,  etc.,  R.  R.  Co., 
note,  ante,  p.  261. 


John  S.  Gbbgobt,  Plaintiff  in  Error^ 

V. 

The  Bublinqtok  &  Missoubi  Biysb  Kailboad  Cokpahy  in  Kb- 

BBASKA,  Defendant  in  Error. 

(10  Nebroika  Bepof%  250.    Jcmaary^  1880.) 

Railboads:  iMnd  EsBploring  TiekeU. — G.,  a  resident  of  Lincoln,  Keb.,  pmr> 
chased  in  Chicago,  111.,  a  land  exploring  ticket,  with  coupons  attached, 
to  lincoln  and  retarUf  of  an  agent  of  the  B.  &  M.  R  iL  in  Neb.,  for 
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$23.75,  the  regular  fare  to  Lincoln  being  $18.75.  The  ticket  contained 
provisions  that  it  was  to  be  used  only  by  the  purchaser,  who  was  to  sign 
his  name  to  the  same  whenever  requested  to  do  so  by  the  conductors  of 
the  train.  Seld—1.  That  a  resident  of  this  state,  if  he  made  no  misrep- 
presentations  in  purchasing  the  same,  could  purchase  and  use  such  ticket, 
Dut  no  one  but  the  purc^tser  could  use  it;  2.  That  possession  of  the 
ticket  was  prima  facie  evidence  of  ownership,  and  that  the  failure  of  the 
plaintiff  to  sign  his  name  to  the  contract  on  the  ticket,  there  being  no 
evidence  that  he  had  been  requested  to  do  so,  did  not  invalidate  the 
ticket,  as  the  signature  was  merely  a  mode  of  identi/yinff  the  purchaser; 
8.  That  the  rules  and  regulations  of  the  company  coula  not  be  pleaded 
as  an  excuse  for  not  performing  an  express  contract ;  that  even  if  the 
ticket  was  obtained  by  false  representations,  the  contract  was  voidable, 
not  void,  and  the  company  could  not  retain  the  excess  over  regular  fare, 
and  refuse  to  perform  the  contract ;  nor  would  the  failure  of  the  agent 
to  require  the  purchaser  to  sign  the  contract  invalidate  the  ticket,  not- 
withstanding tneir  rules,  if  the  company  retained  the  consideration. 

Error  to  the  District  Court  of  Lancaster  County.  Heard  below 
before  Pound,  J.  The  case  was  argued  here  for  plaintiff  in  error 
by  J.  L.  Caldwell,  upon  a  brief  of  Kelly  &  Caldwell  and  Brown  & 
Marshall.  He  cited  Peter  v.  Finch,  24  Barb.,  514 ;  Sjprague  v. 
Smith,  29  Vermont,  421 ;  Knight  v.  Kailroad  Co.,  56  Me.,  234 ; 
Marony  v.  Old  Colony  Bailroad,  106  Mass.,  153 ;  Palmer  v.  Kail- 
road,  3  South  Car.,  580  (16  American  Reports,  750);  State  v. 
Overton,  4  Zabriskie,  435 ;  Southern  Railroad  v.  Kendriek,  40 
Miss.,  374;  Porter  v.  Railroad,  34  Barb.,  353;  De  Laurens  v. 
BaQroad,  15  Minn.,  49 ;  St.  Louis,  etc.,  R.  R.  v.  IVfyrtle,  51  Ind., 
566 ;  Chi  R  R.  v.  Parks,  18  111.,  460 ;  St.  L.  R.  K.  v.  Dalby,  19 
DL,  353 ;  Chi.  R  R  Co.  v.  Flagg,  43  HI.,  364;  Nellis  v.  R  R,  30 
N.  T.,  505 ;  111.  Central  R  R  v.  Johnson,  67  Dl.,  312 ;  Same  v. 
Cunningham,  67  HL,  316 ;  Jefferson  R.  R.  v.  Rogers,  28  Ind.,  1 ; 
Chase  v.  R  R,  26  N.  Y.,  623 ;  Crocker  v.  R  R  Co.,  24  Conn., 

T.  M.  Marquett,  for  defendant  in  error,  cited  Barbour  v.  Bur- 
rows, 51  Cal.,  404;  Dietz  v.  Parish,  53  Howard,  217;  Morrell  v. 
Tehama  M.  &  M.  Co.,  10  Nevada,  125 ;  C.  &  A.  R  Co.  v.  Ran- 
doloh,  53  Dl.,  510 ;  Detrich  v.  Penn,  R  R  Co.,  71  Penn.  St.,  432 ; 
0.  &  M.  R.  R.  Co.  V,  Applewhite,  52  Ind.,  540 ;  Johnson  v.  Concord 
R.  R  Co.,  46  N.  H.,  43 ;  Cheney  v.  Boston  &  Maine  R  R  Co.,  11 
Met,  121 ;  CTeveland  &  Col.  &  Cin.  R  R  Co.  v.  Betram,  11  Ohio 
St.,  457 ;  Falkner  v.  O.  &  M.  R  R  Co.,  55  Ind.,  369 ;  The  City  of 
Baltimore  R  R  Co.  v.  Wilkinson,  30  Md.,  224  ;  Elmore  v.  Sands,  54 
N.  Y.,  512  and  515 ;  Detrich  v.  Penn.  R  R  Co.,  3  Amer.  Ry. 
Eept.,  435 :  C.  B.  &  Q.  R  R  Co.  v.  Griffin,  68  111.,  499 ;  Towns- 
end  V.  N.  T.  C.  R  R  Co.,  56  N.  Y.,  300. 

Maxwell,  C.  J. — This  is  an  action  for  damages  for  the  expul- 
sion of  the  plaintiff  from  the  cars  of  the  defendant.  The  action 
yas  dismissed  in  the  court  below,  and  the  plaintiff  biin^  the  cause 
into  this  court  by  petition  in  error.     The  plaintiff  al&gcs  in  hiB 
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petition  that  the  defendant  was  a  common  carrier  of  paesengeis, 
and  on  Saturday,  the  13th  day  of  September,  1878,  he  purchased 
in  the  city  of  Chicago,  in  the  State  of  Illinois,  from  one  W.  W. 
Foltz,  a  duly  authorized  ticket  agent  of  the  defendant  herein,  a 
ticket  from  said  city  of  Chicago  to  said  city  of  Lincoln,  and  re- 
turn ;  and  that  said  ticket,  when  so  purchased  as  aforesaid,  had 
attached  thereto  six  passage  or  coupon  tickets,  of  which  said  ticket 
the  following  is  a  copy : 

"  Issued  by  Chicago,  Bock  Island  &  Pacific  Railroad,  land  ex- 
ploring ticket.  This  ticket  is  good  for  one  first-class  passage  to 
Lincoln,  Neb.,  and  return,  when  stamped  as  indicated  on  the  oack 
hereof,  and  presented  with  checks  attached  in  accordance  with  the 
following  contract : 

"  In  consideration  of  the  i-educed  rate  at  which  this  ticket  was 
sold,  it  is  hereby  understood  and  agreed  upon  between  the  Chicago, 
Rock  Island  &  Pacific  Railroad  and  other  railroads,  over  whose 
lines  this  ticket  reads  'and  myself,'  that  this  ticket  is  positively  not 
transferable,  and  will  not  be  honored  for  passage  if  presented  by 
any  other  than  myself,  whose  name  is  subscribed  below.  And  I, 
the  purchaser,  hereby  agree  to  use  this  ticket  within  ten  days  from 
the  date  of  sale  (as  stamped  on  back  and  written  below),  going 
west  as  far  as  Lincoln,  Nebraska,  and  within  forty  days  ox  fii-st 
above  mentioned  date,  between  Lincoln,  Nebraska,  and  original 
starting-point  of  ticket,  otherwise  it  will  not  be  honored  for  pas- 
sage. I  further  agree  that  on  or  one  day  before  my  departure 
east  I  will  identify  myself  as  the  original  purchaser  of  this  ticket, 
by  writing  my  signature  on  the  back  of  this  contract,  and  by  other 
means,  if  necessary,  in  the  presence  of  the  B.  &  M.  R.  R.  in  Ne- 
braska Company's  ticket  affent  at  the  depot  in  Lincoln,  who  will 
witness  the  same.  And  I  further  agree  to  use  the  return  portion 
of  this  ticket,  going  east,  within  five  (5)  days  from  date,  stamped 
and  written  on  back  hereof  by  said  agent,  after  the  expiration  of 
which  time,  five  (5)  days,  the  ticket  will  be  void. 

"  I  also  agree  that  this  ticket  will  not  \ye  honored  for  passage  if 
there  are  any  alterations,  or  erasures  in  signatures,  or  dates  stamped 
or  written  herein. 

"  And  I  further  agree  to  sign  my  name  as  a  means  of  identify- 
ing myself  as  the  onginal  purchaser  of  this  ticket  whenever  called 
upon  to  do  so  by  any  of  the  conductors  of  tlie  various  lines  over 
wnich  this  ticket  re«ads.  I  fully  understand  the  terms  upon  which 
this  ticket  is  issued,  and  agree  that  this  ticket  shall  be  void  unless 
I  comply  with  all  the  conditions  specified  above. 

"  W  itness,  "  J.  S.  Gregory,  Purchaser. 

"  W.  W.  Foltz,  Agent. 
"E.  St.  John,  Genl.  Ticket  Agent." 

Copies  of  the  coupons  are  set  out  in  the  petition,  and  it  is  alleged 
that  tiie  plaintiff  paid  for  said  ticket  J23.7.'>. 
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The  petition  further  alleges  that  on  the  fifteenth  of  July,  1878, 
the  plaintifE  left  Chicago  over  the  C,  R.  I.  &  P.  R.  R.  to  Council 
Blums,  and  from  there  to  Omaha,  and  from  Omaha  to  Lincoln 
over  the  defendant's  railroad,  and  that  on  each  of  tliese  lines  tlie 
oondnctor  thereon  detached  from  said  ticket  the  pro})er  coupon. 

The  petition  further  alleges  that  on  the  sixteenth  aay  of  August, 
1878,  he  presented  said  ticket,  with  the  then  remaining  coupons 
duly  attacned,  to  the  authorized  agent  to  stamp  such  ticket  at  the 
defendant's  ticket  office,  in  the  city  of  Lincoln,  during  the  time 
said  agent  was  engaged  in  the  business  of  stamping  tickets,  and  re- 
quested him  to  stamp  said  ticket,  which  he  refused  to  do,  although 
he  offered  to  identify  himself  as  required  by  the  tenns  of  the  ticket ; 
that  on  the  following  day  he  took  passage  on  one  of  defendant's 
regular  passenger  trams  from  Lincoln  to  Omaha,  and  offered  to  the 
conductor  on  said  train  the  proper  coupon  attached  to  said  ticket, 
which  he  refused  to  receive  because  the  same  was  not  stamped,  and 
at  Waverly,  on  the  line  of  said  railroad,  forcibly  elected  the  plain- 
tiff from  said  train,  etc.  V.^'herefore  the  plaintiff  asks  judgment  for 
$1500. 

To  this  petition  the  defendant  filed  an  answer  denying  all  the 
facts  stated  in  the  petition  not  admitted,  and  alleged  the  tickets  in 
question  were  "  sold  only  to  persons  who  desired  an  opportunity 
of  exploring  and  looking  for  land  owned  by  defendant.  .  .  .  That 
before  a  party  could  purchase  a  ticket  of  this  kind  from  any  rail- 
road company  they  had  to  represent  to  said  company,  or  the  per- 
sons selling  the  said  exploring  tickets,  that  they  desired  the  said 
tickets  for  the  purpose  of  examining  the  lands  of  defendant  in 
view  of  purchasing  the  same ;  that  it  was  not  intended  that  said 
tickets  should  be  sold  to  any  person  living  in  Nebraska  who  would 
use  them  simply  for  the  purpose  of  being  carried  as  a  passenger 
home  from  any  point  outside  of  the  state,  or  being  carried  from  a 
point  within  the  8tate  of  Nebraska  to  a  point  outbide."  It  is  also 
alleged  that  the  plaintiff  was  a  resident  of  Lincoln,  "and,  in  fact, 
plaintiff,  at  the  time  he  claimed  to  have  purchased  said  ticket,  was 
in  Chicago  on  business,  and  that  he  purchased  it,  if  he  purchased 
it  at  all,  there,  with  the  fraudulent  intent  to  get  cheaj^er  transpor- 
tation tlian  he  could  otherwise  procure,  and  he  so  falsely  made  the 
statement,  knowing  the  same  to  be  untrue."  It  is  also  alleged 
"that  the  regulations  of  the  company  forbade  the  duly  authorized 
agent  of  the  company  stamping  or  making  good  the  ticket  of 
plaintiff  to  return  to  Chicago  upon.  But  in  order  to  defraud  de- 
fendant and  to  get  a  ticket  for  almost  half  piice  to  go  from  Lincoln 
to  Chicago,  the  said  plaintiff  did  falsely  represent  himself  as  being 
a  land  explorer,  and  entitled  to  ride  on  said  ticket,  and  did  in  that 
way  procure  the  ticket." 

The  plaintifi,  in  his  reply,  denies  the  new  matter  contained  in 
the  answer,  and  denies  all  knowledge  of  the  rules  and  regulations 
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of  defendant  except  as  stated  on  the  ticket.     A  large  amount  of 
testimony  was  taken,  much  of  it  not  pertinent  to  the  issues. 

Under  the  issue  made  by  the  pleading  it  being  in  effect  ad- 
xoitted  that  the  plaintiff  purchased  the  ticKet  in  Chicago,  and  that 
the  agent  at  Lincoln  refused  to  stamp  it,  and  that  Uie  plaintiff, 
having  the  ticket  in  his  possession,  was  ejected  froui  the  train,  the 
only  questions  to  be  determined  would  seem  to  be :  First,  did  the 
plauitiff  make  false  representations  to  obtain  the  ticket  in  question ; 
second,  if  he  did  not,  was  he  entitled  to  return  to  Chicago  hj  using 
the  same?     There  is  no  proof  whatever  that  the  plaintiff  made 
false  representations  in  order  to  obtain  the  ticket.     And  even  if 
there  had  been,  the  contract  is  merely  voidable,  not  void.     The 
price  of  this  ticket  is  shown  by  the  evidence  to  have  been  $23.75, 
and  the  regular  fare  is  $18.75.     If  the  company  desire  to  avoid 
the  contract  at  Lincoln,  it  must  tender  back  to  the  plaintiff  the 
excess  over  the  regular  fare.     It  cannot  retain  the  consideration 
and  refuse  to  perform  its  part  of  the  contract.     Nor  can  the  com- 
pany interpose  its  own  rules  and  regulations  to  defeat  its  own  ex- 
press contract  when  the  contract  is  within  the  scope  of  its  authority. 
Considerable  stress  is  laid  upon  the  fact  that  the  contract  was  not 
signed  by  the  plaintiff  until  after  it  was  presented  to  McFarland 
to  be  stamped,  and  the  defendant  in  error  insists  that  the  contract 
was  not  completed  until  it  was  so  signed.     And  we  are  referred  to 
the  case  of  Barbor  v.  Barrows,  51  CaL,  404,  in  confirmation  of  that 
view.     In  that  case  Barrows  entered  into  a  contract  in  writing 
with  Barbor  to  erect  a  dwelling-house  for  him  and  furnish  the 
materials  therefor,  and  have  the  same  completed  by  the  firet  day 
of  September,  1872,  and  entered  into  a  bond  with  sureties  for  the 
performance  of  the  contract.     The  building  was  not  completed 
until  November,  1872.     In  September,  1872,  the  principals  and 
one  of  the  sureties  on  the  bond  signed  an  agreement  that  the 
time  for  the  completion  of  the  contract  should  be  extended  until 
November,  1872,  but  expressly  providing  that  the  liability  of  the 
sureties  sliould  not  thereby  be  lessened.     Certain  liens  were  filed 
against  the  building,  by  reason  whereof  Barbor  sustained  damages. 
In  an  action  to  recover  the  same,  it  was  held  that  the  agreement  to 
extend  the  time  for  the  completion  of  the  contract,  not  having 
been  signed  bv  all  the  sureties,  was  incomplete  and  not  binding  on 
the  parties.     But  in  this  case  the  right  of  the  plaintiff  to  enforce 
the  contract  springs  from  the  consideration  wnich  he  paid.      He 
took  tha  ticket  subject  to  the  conditions  expressed   on   its  face, 
whether  he  signed  the  same  or  not.     In  fact,  the  signature  adds 
nothing  to  the  conditions,  and  is  merelv  a  means  oi  identifying 
him  as  the  original   purchaser.     The  defendant,  on  issuing  the 
ticket,  may  require  the  purchaser  to  sign  his  name  to  the  same  as 
a  means  of  identification,  or  for  other  purposes,  but  if  it  fails  to  do 
60,  the  ticket  is  not  therefore  void. 
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But  the  company  may  take  all  necessary  precautionB  to  guard 
against  imposition  by  the  transfer  of  the  ticket,  and  no  one  but  the 
purchaser  can  require  a  compliance  with  the  contract.  The  theory 
of  the  defence  is  that  the  plaintifi,  being  in  Chicago  on  business, 
purchased  this  ticket  because  it  was  much  cheaper  than  to  purcliase 
a  re^lar  ticket  from  Chicago  to  Lincoln  and  return.  A  resident 
of  tnis  state,  temporarily  m  Chicago,  might  desire  to  purchase 
land  in  this  state  as  well  as  a  non-resident.  If  the  object  is  to  see 
land,  it  can  make  no  difference  where  the  purchaser  resides.  If, 
however,  certain  tickets  are  to  be  sold  only  to  non-residents  of  the 
state,  there  should  be  a  clear  and  unambiguous  statement  to  that 
eSect  upon  the  ticket.  But  the  refusal  of  the  agents  at  Lincoln 
to  stamp  the  ticket  was  not  put  upon  the  ground  that  the  plaintiff 
was  not  authorized  to  purchase  it,  but  that  he  had  not  signed  the 
contract  above  referred  to.  Had  the  contract  been  signed,  so  far 
as  appears,  the  ticket  would  have  been  stamped. 

Second.  Was  the  plaintiff  entitled  to  return  to  Chicago  by  using 
this  ticket  ?  Mr.  McFarland,  in  his  testimony,  states  that  the  plain- 
tiff, in  August,  1878,  presented  the  ticket  to  him  to  be  stainped, 
and  that  "  there  was  no  signature  to  the  contract,  the  name  of  John 
8.  Gregory  did  not  appear  on  it  at  that  time,  at  all ;  there  was 
nothing  to  indicate  that  it  was  his  ticket,  neither  that  he  was  the 
party  to  whom  it  was  sold.  That  signature  has  been  written  there 
since  that  time."  The  plaintiff,  in  his  testimony,  states  that  he 
inquired  of  the  agent,  Foltz,  at  the  time  he  purchased  the  ticket, 
if  It  was  necessary  for  him  to  sign  the  contract,  and  "  he  said  the 
conductors  of  the  road  probably  would  not  let  you  ride  until  you 
had  signed  it."  The  ticket  agent  at  Lincoln  testified,  "  Gregory 
presented  me  the  ticket  and  requested  me  to  sign  it  and  counter- 
sign it.  I  knew  that  the  contract  was  blank — had  not  been  signed ; 
but  before  it  was  presented  to  me  at  the  depot  it  had  been  signed. 
I  knew  it  to  be  blank — not  signed — and  I  did  not  know  he  was  the 
original  purchaser  of  the  ticket ;  I  did  not  see  that  (the  land  cou- 
pon that  had  been  put  in  evidence  by  plaintiff),  and  could  not  tell 
to  whom  it  was  issued,  and  I  refused  to  stamp  it." 

In  the  case  of  Pier  v.  Finch,  24  Barb.,  514,  the  plaintiff  held  a 
ticket  in  the  words  and  figures  following : 

"  New  York  &  Erie  Eailroad.  Coming  to  Elmira.  Please  keep 
this  in  sight.     Good  this  trip  only.     Oct.  19,  1854.     No.  46. 

"  G.  L.  Dl  NLAP." 

On  the  25th  of  December,  1854,  the  plaintiff  took  a  seat  in  one 
of  the  passage  cars  on  the  New  York  &  Erie  Railroad  at  Coniing 
for  Elmira,  and  a  short  distance  east  of  Coming  he  was  ejected 
from  the  cars,  for  the  reason,  as  stated  by  the  conductor,  that  the 
ticket  was  dated  several  days  previous,  in  an  action  for  damages 
it  was  held  that  the  possession  of  a  railroad  passage  ticket  is  prima 
fade  evidence  that  tne  holder  has  paid  the  regular  price  for  it,  and 
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of  his  right  to  be  transported,  at  some  time,  between  the  places 
specified  thereon,  on  some  passage  train.  And  the  general  rale  is 
"that  proof  of  possession  of  personal  property  is  presumptive 
proof  of  ownership."     1  Greenleaf  Evidence,  section  34. 

This  presumption  certainly  obtains  in  this  case.  The  plaintiff 
was  in  possession  of  a  ticket  issued  by  a  lawfully  authorized  agent 
of  the  company.  It  was  regular  in  form,  properly  stamped,  in 
fact  a  iirst-class  ticket,  with  certain  conditions.  The  conditions 
were  not  signed,  but  there  is  no  proof  that  the  holder  was  requested 
to  sign  the  same.  There  is  no  allegation  in  the  answer  that  the 
ticket  was  stolen,  nor  that  the  plaintiff  was  not  the  original  pur- 
chaser, nor  is  there  a  particle  of  proof  to  that  effect,  yet  we  are 
asked  to  declare  the  ticKet  void  because  the  agent  selling  the  same 
did  not  require  the  purchaser  to  sign  the  conditions,  as  it  is  claimed 
the  rules  of  the  company  require.  There  is  no  proof  whatever 
that  the  plaintiff  had  any  knowledge  of  such  rules.  And  the  fact 
that  he  presented  the  ticket  for  stamping  at  Lincoln  without  such 
signature  is  evidence  tending  to  prove  such  lack  of  knowledge  on 
his  part.  It  will  hardly  be  contended  that  the  plaintiff  can  be 
affected  by  the  neglect  of  the  company's  agent.  He  was  the  a^ent 
of  their  own  selection  for  the  sale  of  tickets.  He  was  authorized 
to  receive  the  consideration  and  issue  and  stamp  the  ticket  and 
coupons.  Can  the  company  plead  his  default  as  a  defence?  Sup 
pose  the  rules  of  the  company  required  each  conductor  of  the  tram 
to  require  the  holder  of  such  ticket  to  sign  his  name  to  the  same, 
and  a  portion,  or  all  of  them,  neglected  to  do  so,  would  the  ticket 
thereby  be  rendered  void,  if  the  company  retained  the  considera- 
tion ?  The  statement  of  the  proposition  shows  its  absurdity.  But 
even  if  the  agent  has  failed  in  some  respects  in  the  performance  of 
his  duty,  still  as  between  the  plaintiff  and  the  company  it  must 
bear  the  loss.  And  in  any  event  the  defendant  cannot  retain  the 
consideration,  and  plead  the  laches  of  its  agent  as  a  defence  to  the 
ticket. 

The  court  submitted  questions  to  the  jury  upon  which  there 
was  no  issue,  and  seems  to  have  misconceived  the  issue.  It  is 
therefore  unnecessary  to  review  the  instructions.  Taking  the  en- 
tire case,  as  it  appears  from  the  record,  if  we  reject  the  testimony 
of  the  plaintiff,  except  where  it  is  corroborated,  which  we  need  not 
necessarily  do,  he  is  entitled  to  a  verdict  for  one  half  of  the  amoant 
paid  for  the  ticket,  and  such  damages  as  he  may  have  sustained  by 
reason  of  being  ejected  from  the  cars.  Even  if  it  is  shown  that 
the  plaintiff  expected  to  be  expelled,  it  can  only  affect  the  amount 
of  the  recovery,  but  will  not  defeat  the  action. 

The  judgment  of  the  District  Court  is  reversed^  and  the  caufie 
remanded  For  further  proceedings. 

Beversed  and  remanded. 


BASS  V.   OLOYEB.  877 


BaB8 
V. 

Glovke. 

(63  Owrgia  BeporU,  745.     March  18,  1879.) 

A  railroad  company  completing  the  trangportation  of  freight,  beeun  by  other 
common  carriers  whose  lines  are  connected  with  the  railroad  by  an  inters 
mediate  line  or  lines,  may,  for  its  own  secnirity,  exact  the  production  of 
the  bill  of  lading  before  making  delivery  of  the  goods  to  tne  consignee. 
At  all  events  where,  in  such  case,  the  consignee  has  never  had  actual 
possession  of  the  goods,  he  cannot  obtain  possession  of  them  by  possessory 
warrant  against  such  railroad  company,  without  producing  the  bill  of 
lading  or  showing  that  its  non-production  would  leave  no  liability  on  the 
part  of  the  company  to  a  bona  fide  assignee  of  the  same. 

Avery  &  Sons  shipped  from  Louisville,  Kentucky,  certain  ^oods 
to  Glover,  at  Amencus,  Georgia.  The  goods  left  Louisville  by 
the  Louisville  &  Nashville  Railroad,  were  received  by  the  Central 
Sailroad  at  Atlanta,  and  carried  by  it  to  their  destination.  They 
thus  caine  into  the  possession  of  Iduss,  who  was  the  agent  of  the 
Central  Railroad  at  Americas.  Glover  tendered  the  ireight  and 
demanded  the  goods.  Bass  refused  to  deliver  except  upon  the 
production  of  uie  bill  of  lading.  This  was  not  produced, .  and 
Glover  sought  to  obtain  possession  by  warrant.  The  magistrate 
ordered  the  goods  turned  over  to  him  on  his  giving  the  bond  and 
security  prescribed.  Bass  applied  for  the  writ  of  certiorari,  which 
was  refused,  and  he  excepted. 

S.  C.  Elam,  for  plaintiff  in  error. 

Hinton  &  Matthews,  for  defendant  in  error. 

Bleckley,  J. — Ordinarily,  delivery  to  the  consignee  discharges 
the  carrier,  if  made  without  notice  of  right  in  another,  llutchm- 
fion  on  Carriers,  §  130;  Schouler  on  Bail,  and  Carriers,  496,  et  seq. 
The  consignee  is  presumptively  the  owner.  23  N.  Y.,  335 ;  1 Y 
How.,  100.  But  tnere  must  be  always  a  due  regard  to  the  obliga- 
tions to  which  bills  of  lading  give  rise.  115  Mass.,  219,  230,  233 ; 
14  Wall.,  98.  As,  in  general,  the  bill  of  lading  is  assignable  by  the 
consignee,  and  sometimes  by  the  consignor,  so  as  to  render  the  car- 
rier liable  to  make  delivery  to  the  assignee,  it  seems  no  unreason- 
able regulation  to  require  the  production  of  the  bill  of  lading  (in 
case  one  has  been  issued  and  put  in  a  situation  to  be  thrown  upon 
the  market)  as  a  condition  of  delivery  even  to  the  consignee.  In 
the  present  litigation,  it  was  not  shown  affirmatively  that  any  bill 
of  lading  was  signed,  nor  did  the  contrary  appear.  But  the  ship- 
ment was  from  a  remote  point,  and  there  were  intermediate  car- 
lien  between  the  lines  oi  the  initial  carrier  and  the  carrier  who 
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completed  the  transportation.  The  strong  probability,  therefore, 
is  that  there  was  a  bill  of  lading.  It  may  be  that  the  name  ^^  bill  of 
lading"  is  not  strictly  appropriate  to  a  receipt  given  by  a  conmion 
carrier  as  the  evidence  of  a  oailment  for  transportation  npon  land, 
but  we  believe  the  receipts  of  railroad  companies  are  by  usage  so 
denominated,  and  that  in  respect  to  assignability  and  the  effect  of 
assignment  the  mle  is  the  same  touching  them  as  touching  bills  of 
lading  proper. 

But  conceding  that  the  consignee  mieht  support  trover  or  other 
regular  action  without  producing  the  bill  of  lading  or  accounting 
for  it,  we  think  that  where  he  has  never  had  any  actual  possession 
of  the  ^oods  he  cannot,  with  the  bill  of  lading  outstanding,  recover 
possession  from  the  carrier  by  possessory  warrant.  The  oath  which 
has  to  be  taken  to  procure  a  possessory  warrant  (see  Code,  §  4032) 
is  not  suitable  to  be  taken  by  a  consignee  so  situated ;  for  while 
delivery  by  the  consignor  to  the  carrier  is  delivery  to  the  consignee 
for  many  purposes,  it  is  not  so  for  all  purposes.  If,  as  between  the 
consignee  and  the  carrier,  the  consignee  ever  was  in  possession 
within  the  meaning  of  the  possessory  warrant  law,  it  was  only  a 
constructive  possession  ;  and  while  it  remains  uncertain  as  to  who 
is  the  holder  of  the  bill  of  lading,  there  is  reasonable  doubt  in  whom 
the  best  claim  to  constructive  possession  resides^ 

Moreover,  where  the  constructive  possession  asserted  is  but  the 
legal  shadow  of  the  actual  jx^ssession  which  is  attacked,  mere  con- 
structive possession  is  not  a  very  satisfactory  basis  for  a  possessory 
warrant  at  the  best.  There  is  no  denying,  we  think,  that  the 
statute  does  not  fit  the  case  before  us. 

There  was  good  cause  for  certiorari,  and  the  judge  erred  in  not 
giving  his  sanction  to  the  petition  so  that  the  writ  might  issue. 

Judgment  reversed. 

Warner,  C.  J.,  did  not  sit. 

See  note  to  succeeding  case. 


The  Sioux  Cttt  and  Pacific  Railroad   Company,  Plaintiff  in 

Error, 

V. 

The  Fibst  National  Bank  of  Fremont,  Defendant  in  Error. 

(10  Nebraaha  Report^  656,     July  Term,  1880.) 

An  agent  of  a  railroad  company,  authorized  to  issue  bills  of  lading,  issued 
certain  bills  to  a  shipper  for  five  cars  of  wheat.  In  fact  less  than  one 
car-load  of  wheat  ana  about  the  same  quantity  of  barley  was  shipped. 
Drafts  were  drawn  by  the  shipper  against  the  bills  and  attached  thereto, 
and  were  delivered  to  a  bank,  which  in  good  faith  discounted  the  same 
and  forwarded  them  for  payment.  The  drafts  being  protested  and  the 
shipper  haying  absconded,  and  leaying  no  property  in  the  State,  hML^ 
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That  as  against  the  bank  the  railroad  company  was  estopped  from  deny- 
ing that  it  had  received  the  wheat. 

Error  to  the  District  Court  of  Dodge  County. 

Joy  &  Wright  and  N.  H.  Bell,  for  plaintiff  in  error,  cited,  inter 
alia,  Baltimore  &  Ohio  K  R  v.  Willvins,  44  Md.,  11;  Grant  v, 
Korway,  10  C.  B.,  665 ;  Hnbbersty  v.  Ward,  8  Exch.,  330 ;  Cole- 
man V.  Riches,  16  C.  B.,  104 ;  1  Larsons  Shipping  &  Admiralty, 
187;  Schooner  Freeman  v.  Buckingham,  18  How.,  182;  2  Daniels 
on  Keg.  Inst.,  623 ;  The  Lady  Franklin,  8  Wall.,  325 ;  The  Joseph 
Grant,  1  Bissell,  193 ;  Sears  v.  Wingate,  3  Allen,  103 ;  Dawes  v. 
Perrin,  16  N.  Y.,  325 ;  Emery  v.  Irving  Bank,  25  Ohio  State,  360 ; 
la  Bank  v.  Lavielle,  52  Mo.,  380 ;  Fellows  v.  Steamer  Powell,  16' 
La  Ann.,  316 ;  Walter  v.  Brewer,  11  Mass.,  9 ;  Hutchinson  on 
Carriers,  101 ;  2  Kedfield  on  Railways,  164,  sec.  10. 

Marlow  &  Munger  and  Marshall  &  Sterret,  for  defendant  in 
error,  cited  Farmers'  &  Mechanics'  Bank  v.  Butchers'  &  Drover*' 
Bank,  16  N.  Y.,  125 ;  Merchants'  Bank  v.  State  Bank,  10  Wall., 
604 ;  Griswold  v.  Haven,  25  N.  Y.,  565 ;  Michel  v.  Ware,  3  Neb., 
229 ;  Dickinson  v.  Seeley,  12  Barb.,  99 ;  Savings  Bank  v,  A.  T. 
&  S.  F.  R.  R.  Co.,  20  Kan.,  519 ;  Howard  v.  Tucker,  20  Eng.  C. 
L.,  661 ;  The  J.  W.  Brown,  1  Biss.  (U.  S.  C.  CX  76 ;  Relyia  v. 
The  N.  H.  R.  M.  Co.,  42  Conn.,  579 ;  Life  Ins.  Co.  v.  McGowan, 
18  Kan.,  300;  Armour  t?.  R.  R.  Co.,  65  N.  Y.,  111. 

Maxwell,  C.  J. — In  the  year  1879  the  First  National  Bank  of 
Fremont  brought  an  action  in  the  District  Court  of  Dodge  County 
against  the  Sioux  City  &  Pacific  Railroad  Company  to  recover  the 
sum  of  $1500,  with  interest  from  the  fourteenth  day  of  Noveml)er, 
1877,  upon  the  following  bills  of  lading  of  which  it  was  the  assignee : 

"  ScRiBNER,  Neb.,  Nov.  13th,  1877. 

"  List  of  articles  received  of  George  B.  Watkins,  in  apparent 
good  order,  by  the  Sioux  City  and  Pacific  Railroad  Company  to  l>e 
transported  to  Mo.  Valley,  as  marked  and  described  below,  subject 
to  the  conditions  and  regulations  of  the  published  freight  tariff  of 
said  company  and  the  rules  and  conditions  printed  on  the  back  of 
this  manifest.  It  being  expressly  agreed  and  understood  by  the 
consignor  that  the  said  Sioux  City  &  Pacific  Railroad  Company  in 
receiving  the  said  packages  to  be  forwarded  as  aforesaid  assumes  no 
other  responsibility  for  their  safety  than  may  be  incuiTed  on  their 
own  line : 


Masks  ahd  Ck>M8iGHKB. 

No. 

Description  op  Articles. 

H.  W.  Rogers,  Jr.,  &  Bro., 

Chicago,  III. 

12061 
988 

Two  cars  of  wheat  in  bulk. 
M.  or  L. 

C.  A.  Helm, 

Agent." 
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Watkine,  on  the  13th  of  that  month,  drew  on  H.  W.  Bogers,  Jr., 
A  Bro.  for  the  snin  of  $600  in  favor  of  the  bank,  and  attached  the 
biU  of  lading  to  the  draft  as  collateral  secarity  thei'efor,  and  deliv- 
ered the  same  to  the  bank,  which  cashed  the  diuft  less  the  exchuige, 
and  transmitted  the  draft  and  bill  of  lading  to  Chicago.  The  draft 
was  afterwards  protested  for  non-payment.  Car  No.  12,061  con- 
tained 239  bushels  and  forty  pounds  of  No.  3  wheat.  Car  Nc  988 
contained  830  bushels  and  ten  pounds  of  barley. 

The  second  bill  of  lading  is  as  follows : 

"  ScRiBNEK,  Neb.,  Nov.  15th,  1817. 
"  Received  from  Geoi^  W.  Watkins,  in  apparent  good  oider, 
by  the  Sioux  City  &  Pacific  Railroad  Company,  to  be  transmitted 
to  Mo.  Valley,  the  following  articles  as  marked  and  described 
below,  subject  to  the  conditions  and  regulations  of  the  published 
freight  tariff  of  said  company  and  the  rules  and  conditions  printed 
on  the  back  of  this  receipt,  it  being 'expressly  agreed  and  unde^ 
stood  by  the  consignor  that  the  Sioux  City  &  Pacific  Railroad 
Company  in  receiving  the  said  packages  to  be  forwarded  as  afore- 
said  assumes  no  other  responsibility  for  their  safety  than  may  be 
incurred  on  their  own  road : 


Mauls  aisd  Consionbb. 

No. 

Dkscriptiom  of  AsncLB  Oimr  sr 

OONUONOB. 

H.  W.  Rogers,  Jr.,  &  Bro., 

Chicago, 
111. 

12061 

988 

2487 

C.  K.  N.  W. 

Three  cars  bulk  wheat 
M.  or  L. 

C.  A.  Helm. 

Agent." 

On  the  1 5th  of  November,  1877,  Watkins  drew  on  H.  W,  Kogers, 
Jr.,  &  Bro.  for  the  sum  of  $900,  in  favor  of  the  bank,  and  attached 
the  bill  of  ladirifir  to  the  draft  as  collateral  security  therefor,  and  sold 
and  delivered  the  same  to  the  bank,  receiving  $900  therefor,  less 
exchange.  This  draft  was  also  protested  for  non-payment.  No 
wheat  was  in  fact  shipped  by  Watkins  in  the  cars  described  in  the 
second  bill  of  lading.  After  receiving  the  money  on  the  second 
draft  from  the  bank,  Watkins  absconded,  and  has  no  property  in 
the  fitate. 

On  the  trial  of  the  cause  in  the  District  Court,  the  jury  rendered 
a  verdict  in  favor  of  the  bank  for  the  sum  of  $977.75,  and  also 
found  specially  that  at  the  date  named,  No.  2  wheat  was  worth  in 
Chicago  $1.10  per  bushel,  No.  3  $1.03^,  rejected  ninety-four  cents, 
and  tliat  the  general  grade  of  wheat  shipped  from  Scribner  at  that 
time  (November,  1877)  was  No.  2.  A  motion  for  a  new  trial  hav- 
ing been  overruled,  judgment  was  rendered  on  the  verdict.  The 
case  is  brought  into  tliis  court  by  petition  in  error. 

It  will  be  seen  that  the  object  of  the  action  is  to  hold  the  rail- 
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road  company  liable  on  two  bills  of  lading  executed  by  its  station 
agent  to  one  Watkins,  one  of  said  bills  bein^  dated  Nov.  ISth,  1877, 
for  two  cars  of  wheat,  and  the  other  dated  Nov.  16th,  1877, 
for  three  cars  of  wheat,  which  bills  of  lading  were  transferred  to 
the  bank,  the  bank  advancing  $150i)  on  them,  relying  on  the 
statements  therein  contained  that  Watkins  had  shipped  live  full  cars 
of  wheat,  when  in  fact  the  cars  mentioned  in  the  first  receipt  con- 
tained about  one  half  a  car-load  of  wheat  and  about  one  half  a  car- 
load of  barley,  and  the  three  cars  mentioned  in  the  second  receipt 
were  never  m  fact  shipped,  and  no  wheat  was  in  fact  received  by 
the  railroad  company  at  the  time  the  receipt  was  given.  Is  the 
company  liable  under  such  circumstances  upon  the  bills  of  lading? 
In  the  case  of  Grant  v.  Norway,  5  Eng.  Law  and  Eq.,  337,  it  was 
held  that  the  master  of  a  ship  has  no  general  authority  to  sign  a 
bill  of  lading  for  goods  which  are  not  put  on  board  the  vessel ;  and 
consequently  the  owners  of  the  ship  are  not  responsible  to  parties 
taking  r*  bill  of  lading  which  has  been  signed  by  the  master  with- 
ont  receiving  the  goods  on  board.  This  case  was  decided  in  the 
Common  Pleiis  in  1851.  No  authorities  are  cited  by  the  court  to 
sustain  its  position,  the  court  saying :  ^^  There  is  but  little  to  be 
found  in  the  books  on  this  subject ;  it  was  discussed  in  the  case  of 
Berkley  v.  Watling,  7  Ad.  and  El.,  29 ;  but  that  case  was  decided 
on  another  point,  although  Littledale,  J.,  said  in  his  opinion  the 
bill  of  lading  was  not  conclusive  under  similar  circumstances  on  the 
ship  owner."  This  decision  was  followed  in  Hubbersty  v.  Ward, 
18  id.,  551,  in  the  Court  of  Exchequer,  Pollock,  C.  B.,  placing  the 
decision  upon  a  lack  of  power  in  the  master.  See  also  Coleman  v. 
Riches,  29  id.,  329.  These  decisions  were  followed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  the  Schooner  Freeman  v. 
Buckingham,  18  H«w.,  182.  In  that  case  the  claimant,  being  the 
Bole  owner  of  the  schooner  named,  contracted  with  one  John  Holmes 
to  sell  it  to  him  for  the  sum  of  $10,000,  payable  by  instalments  at 
different  dates.  By  the  terms  of  the  contract  John  Holmes  was  to 
take  possession  of  the  vessel,  and  if  he  should  make  all  the  agreed 
payments,  the  claimant  was  to  convey  to  him.  The  vessel  was 
delivered  to  Holmes  under  this  contract  and  he  had  paid  one  instal- 
ment, the  only  one  which  had  become  due.  Holmes  permitted  his 
son,  Sylvanus  Holmes,  to  have  the  entire  control  and  management 
of  the  vessel  and  to  appoint  the  master.  Sylvanus  Holmes  trans- 
acted business  under  the  style  of  S.  Holmes  &  Co.,  and  the  flour 
mentioned  in  the  bills  of  lading  as  having  been  shipped  by  him 
was  never  in  fact  shipped,  the  master  having  been  induced  to  sign 
the  bills  of  lading  by  fraud  and  imposition.  The  question  before 
the  court  is  thus  stated  in  the  opinion:  *'  But  the  real  question  is 
whether  in  favor  of  a  bona  tide  holder  of  such  bills  of  lading  pro- 
cured from  the  master  by  the  fraud  of  an  owner  pro  hac  vice,  the 
general  owner  is  estopped  to  show  the  truth,  as  undoubtedly  the 
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special  owner  would  be."  It  was  held  that  the  maritime  law  gave 
no  lien  upon  the  vessel,  and  that  the  ^neral  owner  thereof  was  not 
estopped  from  alleging  and  proving  tlie  facts.  In  the  case  of  Dean 
V,  King,  22  Ohio  State,  118,  it  was  held  in  an  action  by  the  shipper 
against  the  owner  of  a  steamboat  engaged  in  the  business  of  com- 
mon carriers,  to  recover  for  goods  as  per  bill  of  lading,  that  the 
defendants  are  liable  onlv  for  so  much  of  the  goods  as  was  actually 
received  on  the  boat  or  delivered  to  some  one  authorized  to  receive 
freight  on  her  account.  This  seems  to  have  been  an  action  between 
the  original  parties.  In  Dickerson  v.  Seelye,  12  Barb.,  99,  the 
court  held  that  as  between  the  shipper  of  the  goods  and  the  owner 
of  the  vessel  a  bill  of  lading  may  be  explained  as  to  the  quantity 
and  condition  of  the  goods,  yet  it  cannot  be  so  explained  as  between 
the  owner  of  the  vessel  and  a  consignee  or  assignee  of  the  bill  of 
lading  who  has  in  good  faith  advanced  money  on  the  strength  of 
it,  and  has  thus  been  induced  by  the  master's  signing  the  bill  to  do 
an  act  changing  the  situation  of  the  parties.  In  sucn  case  the  bill 
of  lading  is  conclusive  on  the  owner  in  respect  to  the  quantity  of 
goods.  The  court  say :  ^'  As  between  the  owner  of  the  v^sel  and  an 
assignee  for  a  valuable  consideration  paid  on  the  strength  of  the 
bill  of  lading,  it  may  not  be  explained.  Portland  Bank  v.  Stubbe, 
6  Mass.,  422;  Abbott  on  Shipping,  323-4;  Bradstreet  v.  Lees, 
M.  S.,  U.  S.  District  Court,  in  such  case  the  superior  equity  is 
with  the  bona  fide  assignee,  who  has  parted  with  his  money  on  the 
strength  of  the  bill  of  lading." 

In  the  case  of  Armour  v.  Michigan  C.  R.  R.  Co.,  65  N.  Y.,  Ill, 
the  defendant's  agent,  having  authority  to  issue  bills  of  lading, 
upon  delivery  to  him  by  M.  of  a  forged  warehouse  receipt,  issued 
to  M.  two  bills  of  lading,  each  statingthe  receipt  of  a  quantity  of 
lard  consigned  to  plaintiffs  at  New  York,  and  to  be  transported 
and  delivered  to  them.  M.  drew  sight  drafts  on  the  plaintiffs,  to 
which  he  attached  the  bills  of  lading;  these  wer3  delivered  to  a 
bank  and  were  forwarded  to  New  York,  and  the  drafts  were  paid 
by  plaintiff  upon  the  faith  and  credit  of  the  bills  of  lading.  It 
was  held  that  the  defendant  was  bound  by  the  acts  of  its  agent,  the 
same  being  within  the  apparent  scope  of  his  authority,  and  was 
estopped  from  denying  the  receipt  of  the  lard.  In  the  case  of  the 
Savings  Bank  v,  A.'^T.  &  S.  F.  R.  R.  Co.,  20  Kansas,  519,  the  court 
held  tnat  where  the  agent  of  a  railroad  company  has  authority  to 
receive  grain  for  shipment  over  its  road,  ana  issue  in  the  name  of 
the  corjK)ration  a  bill  of  lading  for  each  consignment  received,  and 
issues  two  original  bills  of  lading  for  a  single  consignment,  the  two 
bills  of  lading  having  been  assigned  to  the  bank,  which  advanced 
money  thereon  in  good  faith,  and  the  shipper  being  insolvent  and 
having  absconded,  that  the  railway  company  was  estopped  by  its 
statement  and  promise  in  the  bill  of  lading  to  deny  that  it  has  re- 
ceived the  grain  mentioned  therein.    The  court  say :  ^^  The  custom 
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of  gram  dealers  is  to  buy  of  the  producer  his  wheat,  com,  barley, 
etc,  then  deliver  the  same  to  the  railroad  company  for  Bhipment 
to  market.  The  railroad  company  issues  to  the  shipper  its  oill  of 
lading.  The  shipper  takes  his  bill  of  lading  to  a  Dank,  dravrs  a 
draft  upon  his  commission  merchant  or  consignee  against  the  ship- 
ment, and  attaches  his  bill  of  lading  to  the  draft.  TJpon  the  faiui 
of  the  bill  of  lading  and  without  nirther  inquiry  the  bank  cashes 
the  draft,  and  the  money  is  thus  obtained  to  pay  for  the  grain  pur- 
chased, or  to  repurchase  other  shipments.  In  this  way  the  dealer 
realizes  at  once  the  greater  value  oi  his  consignments,  and  need  not 
wait  for  the  returns  of  the  sale  of  his  grain  to  obtain  money  to  make 
other  purchases.  In  this  way  the  dealer  with  a  small  capital  may 
buy  and  ship  extensively ;  and  while  having  a  capital  of  a  few  hun- 
dred dollars  only,  may  buy  for  cash  and  ship  grain  vsQued  at  many 
thousands.  This  mode  of  transacting  business  is  greatly  advan- 
tageous both  to  the  shipper  and  the  producer.  It  gives  tne  ship- 
per who  is  prudent  and  posted  as  to  the  markets  almost  unlimited 
opportunities  for  the  purchase  and  shipment  of  grain,  and  furnishes 
a  cash  market  for  the  producer  at  his  own  door.  It  enables  the 
capitalist  and  banker  to  obtain  fair  rates  of  interest  for  the  money 
he  has  to  loan,  and  insures  him,  in  the  way  of  bills  of  lading,  excel- 
lent security.  It  also  furnishes  additional  business  to  railroad  com- 
panies, as  it  facilitates  and  increases  shipments  to  the  markets.  A 
mode  of  doing  business  so  beneficial  to  so  many  classes  ought  to  re- 
ceive the  favoring  recognition  of  the  courts  to  aid  its  continuance." 
The  question  whether  or  not  bills  of  lading  are  negotiable  does  not 
enter  into  the  case.  All  the  testimony  shows  that  the  bills  of  lading 
in  controversy  were  issued  by  an  authorized  agent  of  the  railroad 
company,  and  that  he  not  only  had  authority  to  issue  such  bills,  but 
it  was  one  of  the  duties  imposed  upon  him.  As  against  an  innocent 
purchaser  of  the  bills  it  wiU  not  do  to  say  that  the  agent  had 
authority  to  issue  bills  of  lading  duly  signed,  only  in  cases  where 
shipments  were  made,  and  no  authority  where  shipments  were  not 
made.  The  company  itself  has  invested  its  own  agent  with  the 
authority  to  issue  bills  of  lading,  and  when  duly  issued  they  are 
not  the  bills  of  the  agent  but  of  the  railroad  company.  The  repre- 
sentations, therefore,  thus  made  in  the  bills  that  the  company  has 
received  a  certain  quantity  of  grain  for  shipment,  is  a  representa- 
tion to  any  one  who,  in  good  faith  relying  tnereon,  sees  fit  to  make 
advances  on  the  same.  If  these  representations  are  false,  who 
should  bear  the  loss  ?  The  party  who  appointed,  placed  confidence 
in,  and  gave  authority  to  make  the  bills,  or  the  one  that  in  good 
faith,  relying  thereon,  purchased  or  advanced  money  on  the  same  ? 
In  lickbarrow  v.  Mason,  2  T.  R.,  63  (1  Smith's  Leading  Cases, 
6  Am.  Ed.,  1044),  Ashurst,  J.,  says:  "We  may  lay  it  down  as  a 
broad,  general  principle,  that  whenever  one  of  two  innocent  per- 
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sons  must  BafEer  by  the  acts  of  a  tliird,  he  who  has  enabled  said 
third  person  to  occasion  the  loss  nrnst  sustain  it." 

This  case  presents  every  element  necessair  to  constitute  an  estop- 

Eel  in  pais,  a  representation  made  with  full  knowledge  that  it  mi^ht 
e  acted  upon,  and  subsequent  action  in  reliance  thei'eon  by  whidi 
the  defenaants  in  error  would  lose  the  amount  advanced  if  the 
representation  is  not  made  good.  This  principle  was  entirelv  over- 
looked in  Grant  v,  Norway,  and  the  cases  following  it.  The  aef end- 
ant  in  the  court  below  is  therefore  liable  to  the  bank  to  the  extent 
of  the  amount  advanced  on  the  faith  of  these  bills,  not  exceeding 
the  value  of  the  grain  certified  to  as  having  been  shipped.  Objec- 
tions are  made  to  the  proof  of  the  price  of  wheat  at  Scribner  at 
the  time  stated  in  the  bills,  to  proof  in  reference  to  the  erade 
of  wheat  shipped  from  that  place,  and  to  the  weight  of  an  ordmary 
car-load,  but  as  the  verdict  is  for  several  hundred  dollars  less  than 
the  amount  advanced  by  the  bank  on  the  bills  of  lading  in  ques- 
tion, and  much  less  than  it  should  have  recovered,  it  is  unnecessary 
to  consider  them.  There  is  no  error  in  the  record  of  which  the 
plaintiff  in  error  can  complain,  and  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

The  liability  of  a  common  carrier  ceases  If  the  goods  are  taken  from  his 
possession  by  legal  process,  but  he  must  notify  the  owner  of  such  process. 
Savannah,  etc.,  R.  R.  Co.  «.  Wilcox  et  al.,  48  Ga.,  432;  8.  C,  11  Amer.  Ry. 
Rep.,  375;  Styles  v.  Davis,  1  Black,  101;  Bliven  o.  Hudson,  etc.,  R.  R.  Co., 
86  N.  Y.,  403;  Burton  v.  Wilkinson,  18  Vt.,  186;  Edson  c.  Weston,  7  Cow., 
278 ;  Ohio,  etc.,  R.  R.  Co.  c. Yohe,  51  Ind.,  181 ;  Mierson «.  Hope,  2  Sweeney,  561. 

The  ownership  of  the  goods  passes  by  an  assignment  of  the  bill  of  lading. 
Chandler  v.  Belden,  18  Johns.,  157;  Marine  B.  «.  Fiske,  71  N.  T.,  353; 
Merchants^  B.  v.  Union,  etc.,  Co.,  69  N.  T.,  373;  Cayuga  Co.  B.  o.  Daniels, 
47  N.  Y.,  631;  Marine  B.  v.  Wright,  48  N.  Y.,  1;  B.  of  Rochester  «.  Jones, 
4  N.  Y,,  497;  Wardell  v.  Patrick,  1  Bosw.,  406;  The  Thames,  14  Wall., 
98;  Michigan,  etc.,  R.  R.  Co.  «.  Phillips,  60  111..  190;  McEwen  ».  Jeffer- 
sonville,  etc.,  R.  R.  Co.,  33  Ind.,  368;  Stevens  v.  Boston,  etc.,  R.  R.  Co.,  8 
Gray,  262;  Stollenwerck  v.  Thatcher,  115  Mass.,  224;  Newcomb  o.  Railroad, 
115 Mass.,  230;  Alderman  v.  Railroad,  115 Mass.,  233;  Bailey  9. Hudson,  etc., 
R.  R.  Co..  49  N.  Y.,  70.  See  also  Blanchard  v.  Page,  8  Gray,  281;  Wilmer- 
ding  f>.  Hart,  Lalor's  Sup.  (N.  Y.),  305;  City  B.  v.  Rome,  etc.,  R.  R  Co., 
44  N.  Y.,  136 ;  Indiana  B.  v.  Colgate,  4  Daly,  41 ;  Meyer  v.  Sharp,  5  Taunt., 
74;  Nathan  v.  Giles,  5  Tnunt.,  558.  Even  though  the  bill  of  lading  was  ob- 
tained through  fraud.  Dows  «.  Greene,  24  N.  Y.,  638;  Dows  «.  Rush,  28 
Barb.,  157. 

A  railroad  company  having  acknowledged  receipt  of  goods  by  issuing  a 
bill  of  lading,  is  estopped  from  denying  the  truth  of  the  admission.  ArmouT 
i>.  Michigan,  etc.,  R.  R.  Co.,  65  N.'Y.,  111.  See  also  Plumb  v,  Cattaraugus 
Ins.  Co.,  18  N.  Y.,  392;  Van  Sauten  «.  Standard  OilCo.,  81  N.  Y.,  172;  Hub- 
bersty  v.  Ward,  8  Exch.,  330;  Grant  v.  Norway,  10  C.  B.,  665;  British,  etc^ 
Co.  t>.  Nettleship,  3  L.  R.  Exch.,  330. 

As  to  delivery  of  goods,  without  requiring  the  presentation  of  the  bUl 
of  lading,  Finn  «.  Western  R.  R.  Co.,  102  Mass.,  283;  Libby  «.  Ingalls,  124 
Mass.,  503;  McEwen  t>.  Jefferson ville,  etc.,  R.  R.  Co.,  83  Ind.,  368;  Houstoii, 
etc.,  R.  R.  Co.  0.  Adams,  49  Tex.,  748. 
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The  Pennstlvaitia  Compant 

V. 

HOLDEBMAN  et  al. 
{^fUhdiana  BepartSy  lS-—N&f>einber  T&rm,  1879.) 

The  legal  presumption  is  that  upon  the  dcliverj  of  goods  by  the  consignor 
to  a  common  carrier  the  title  thereto  vests  in  the  consignee;  and  this 
presumption  the  carrier  has  a  right  to  rely  and  act  upon  in  the  absence 
of  express  notice  from  the  consignor  that  he  retains  the  title ;  and  in  an 
action  by  the  consignor  against  such  common  currier,  for  damages  for 
the  Don  delivery  of  the  goods  to  the  consignee  at  the  place  stipulated  in 
the  contract,  the  complaint  will  be  bad  on  demurrer  if  it  does  not  allege 
that  the  plaintiff  was  the  owner  of  surh  goods,  or  that  such  goods  were 
Dot  elsewhere  delivered  to  and  accepted  by  the  consignee  than  the  place 
named  in  tlu;  contract. 

Each  paragraph  of  a  pleading  must  be  complete  within  itself;  and  where  a 
]nragrHpli  of  complaint  counts  upon  a  written  instrument,  and  neither 
the  original  instrument  nor  a  copy  thereof  is  filed  with  such  paragraph, 
such  omit^sion  is  not  cured  by  the  fact  that  a  copy  of  the  instrument 
couDtcd  upon  is  attached  to  another  paragraph  of  the  complaint. 

Where  a  cause  has  been  tried  upon  issues  joinea  on  a  complaint  containing 
two  or  more  paragraphs,  one  of  which  is  defective,  and  a  demurrer  to 
the  defective  paragraph  has  been  overruled,  the  judgment  will  be 
reversed  for  the  error  in  overruling  such  demurrer,  if  the  record  fails  to 
show  that  the  cause  was  tried,  and  the  verdict  and  judgment  rendered, 
ezcl naively  upon  the  good  paragraphs. 

A  motion  in  the  Supreme  Court  for  a  certiorari  to  correct  the  record  in  a  sub- 
mitted eau«e  will  not,  under  Rule  87  of  such  court,  be  entertained, 
unless  the  opposite  party,  or  his  attorney,  shall  have  had  ten  days^  notice 
in  writing  of  the  intended  motion.  The  opposite  party  may,  however, 
waive  such  notice,  and  upon  the  showing  of  such  waiver  the  motion  will 
be  acted  upon,  and  it  is  not  necessary  that  the  submission  of  the  cause 
should  be  set  aside  before  the  writ  is  issued. 

Where  the  jury  trying  a  cause  make  no  finding  on  the  first  paragraph  of 
complaint,  but  limit  their  finding  to  the  other  paragr:tphs  thereof,  such 
first  paragraph  is  practically  out  of  the  record  so  far  as  any  question 
before  the  Supreme  jCourt  is  conceroed. 

Questions  not  discussed  by  counsel  in  the  Supreme  Court  will  be  deemed 
waived. 

From  the  Koecmsko  Circuit  Court. 

J.  Brackenridge,  A.  Zollars  and  F.  T.  Zollare,  for  appellant :  It 
ia  nowhere  alleged  that  appellees  were  or  are  the  owners  of  the 
lumber  alleged  to  have  been  lost.  2  Chitty  on  Pleading,  marginal 
No.  662. 

No  copy  of  the  bill  of  lading  is  filed.  Brown  v.  State,  44  Ind., 
222;  2  Digest,  p.  Ill,  sec.  70,  and  the  authority  cited;  Conwell 
V.  Olifiord,  45  Ind.,  893 ;  Indianapolis  &  Cin.  K.  K.  Co.  v.  Eemmy, 
18  Lid,  518 
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There  is  no  prayer  for  a  reformation  of  the  contract.  Without 
such  prayer  the  court  would  have  no  power  to  reform  the  contract, 
and  iience  the  parties  are  bound  by  its  terms.  Story's  Equity 
Pleading,  8  ed.,  §  40 ;  21  Ind.,  227 ;  Conger  v.  Parke,  29  Ind.,  380; 
Cox  V.  -Stna  Ins.  Co.,  29  Ind.,  586 ;  Hay  v.  Babcock,  4  Ohio  Rep., 
334;  C.  H.  &  D.  R.  R.  Co.  v.  Pontius,  19  O.  St.,  221. 

Appellees  are  not  in  a  condition  to  ask  a  reformation  of  the  con- 
tract, and  hence  are  bound  by  the  terms  of  the  bill  of  lading ;  and 
being  so  bound,  they  have  no  cause  of  action. 

After  tlie  loss  of  the  lumber,  as  alleged,  if  is  too  late  for  appel- 
lees to  set  up  a  different  agreement  from  that  contained  in  the  oill 
of  lading,  on  the  ground  that  they  did  not  read  the  bill.  Kirkland 
V.  Dinsmore,  61  N.  Y.,  171 :  Warhus  v.  Bowery  S.  B.,  21  N.  Y., 
543 ;  Pindar  v.  Resolute  Ins.  Co.,  47  N.  Y.,  141 ;  Belgar  v.  Dins- 
more,  51  N.  Y.,  166;  Breese  u  U.  S.  Tel.  Co.,  48  N.  Y.,  132; 
Grace  v,  Adams  Ex.  Co.,  100  Mass.,  505 ;  Rice  v.  Dwight  Mfg. 
Co.,  2  Cash,  87;  Beaver  v.  Trittipo,  24  Ind.,  41. 

Appellees  at  once  sent  the  bill  of  lading  to  the  consignee.  There 
is  no  allegation  that  at  the  time  they  discovered  his  insolvency  he 
was  still  the  owner  of  the  bill,  or  had  it  in  his  possession.  For 
aught  that  appears,  he  might  have  assigned  and  indorsed  it  to 
some  third  party,  bona  fide,  and  for  value.  In  such  case  appellees 
would  not  nave  the  right  of  stoppage.  1  Parsons  on  Contracts, 
6th  ed.,  606;  Patterson  v,  Colton,  33  Ind.,  240;  Law  v.  Hatcher, 
43  Blkf.,  364 ;  Hilliard  on  Sales,  3d  ed.,  p.  311,  §§  31  and  32 ;  Brown 
et  al.  V.  The  State,  44  Ind.,  222;  2d  Ind.  Digest,  p.  Ill,  §  70,  and 
authorities  there  cited ;  Indianapolis  &  Cin.  R.  R.  Co.  v.  Remmy 
et  al.,  13  Ind.,  518. 

If  appellees  were  the  owners  of  the  lumber  before  the  delivery 
to  appellant,  a  delivery  to  it  was  a  delivery  to  Stone,  and  he  became 
the  owner  so  soon  as  it  was  delivered.  Madison,  etc.,  R.  R.  Co.  v. 
Whitesel,  11  Ind.,  55 ;  1  Chit.  PL,  p.  6;  Green  v.  Clark,  12  N.  Y., 
343 ;  Griffith  v.  Ingledew,  6  Serg.  &  Rawl.,  442 ;  Bonner  v.  Marsh, 
10  S.  &  M.,  376 ;  Angel  on  Carriers,  §  497  et  seq. ;  Everett  v. 
Saltus,  15  Wend.,  474 ;  2  R.  S.,  p.  27,  §  3. 

There  is  no  allegation  that  before  bringing  suit  appellees 
demanded  the  lumber  or  its  value,  or  paid  or  tendered  the  freight. 
No  action  can  be  maintained  against  appellant  until  such  demand 
and  offer  is  made.  2  Cliitty  on  Pleadmg,  marginal  835  ;  2  Green- 
leaf  on  Evidence,  §  644,  authorities  cited ;  Angel  on  Cai-riers, 
§g  35()  and  384 ;  Saltns  v.  Everett,  20  Wend.,  267 ;  Redfield's  Am. 
Ry.  Cases,  vol.  2,  p.  216 ;  Porter  v.  Rose,  12  Johns.,  549 ;  Tinney 
V.  Ashley,  15  Pics.,  546;  Tate  v.  Meek,  2  Moore,  278 ;  Schneider 
V,  Evans,  25  Wis.,  241 ;  Bigelow  v.  Heaton,  6  Hill,  43 ;  4  Denio, 
496 ;  Palmer  v.  Lorillard,  15  Johns.,  14 ;  16  Johns.,  348 ;  Black  v. 
Hersch,  18  Ind.,  342;  Conner  v.  Comstock  et  al.,  17  Ind.,  90; 
Lewis  V.  Masters,  8  Black,  f .  244 ;   Piequet  v.  McKay,  2  Black,  f . 
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465 ;  Coffin  v.  Cartwright,  6  Wend.,  603  ;  Bricher  v,  Hnghes,  4 
Ind.,  146. 

The  evidence  bIiows  conclusively  that  the  lumber  in  question, 
when  delivered  to  appellant,  became  the  property  of  the  con- 
signee ;  hence  he  alone  can  maintain  an  action  for  its  loss.  Madi- 
Bon,  Indianapolis  &  Peru  K.  R.  Co.  v.  Whitesel,  11  Ind.,  55  ;  1  Chit. 
PL,  p.  6 ;  Griffith  v.  Ingledew^,  6  Serg,  &  RawL,  429  ;  Everett  v. 
Saltus,  15  Wend.,  474;  Saltus  v.  Everett,  29  Wend.,  267;  Green 
V.  Clark,  12  N.  Y.,  343. 

The  evidence  shows  conclusively  that  there  is  no  ground  for  a 
reformation  of  the  contract  as  contained  in  the  bill  of  lading,  and 
hence  appellees  are  bound  by  it,  and  beinfi"  so  bound  have  do  cause 
of  action,  whether  on  a  theory  of  a  loss  oi  the  "  right  of  stoppage 
in  transitu,"  or  otherwise.  Lyman  et  al.  v.  Insurance  Co.,  17 
Johns.,  372;  Nelson  et  al.  v,  Davis,  40  Ind.,  366;  Iloluian  v. 
Wright,  9  Ind.,  126;  Bush  v.  Keller,  2  Ind.,  79;  Gray  v.  Woods, 
3  Blkf .,  432 ;  Line  v.  Barkey,  7  Ind.,  69 ;  Baldwin  v.  Kerlion,  46 
Ind.,  426;  Oiler  v.  Gard,  23  Ind.,  212. 

The  evidence  shows  that  appellees  accepted  the  bill  of  lading 
from  appellant  and  forwardea  it  at  once  to  the  consignee.  Kirk- 
land  v.  JDinsmore,  62  N.  Y.,  171;  Warhus  v.  Bowery  S.  B.,  21  N. 
T.,  543 ;  Pindar  v.  Resolute  Ins.  Co.,  47  N.  Y.,  114;  Breese  v.  U. 
8.  Tel.  Co.,  48  N.  Y.,  132;  Belger  v.  Dinsmore,  51  K.  Y.,  1C6; 
Gore  V.  Adams  Ex.  Co.,  100  Mass.,  505 ;  Rice  v.  Dwight  Mfg.  Co., 
2  Cush.,  87 ;  Beaver  v,  Trittipo,  24  Ind.,  41 ;  Kolf  v,  W.  U.  Tel.  Co., 
62  Penn.  St.,  83 ;  Cincinnati  et  al.  R.  R.  Co.  v.  Pearce,  28  Ind., 
502 ;  Callender  v.  Dinsmore,  55  N.  Y.,  200 ;  Empire  Trans.  Co.  v. 
Wallace,  68  Penn.  St.,  302. 

The  sale  of  the  lumber  by  Stone,  even  if  he  had  not  endorsed 
and  assigned  the  bill  of  lading,  defeated  the  right  of  stoj)page. 
The  sale  transferred  the  property  as  effectually  as  the  transfer  of 
the  bill  of  lading  by  endorsement  or  otherwise.  1  Parsons  on  Con- 
tracts, 6th  ed.,  606;  Patterson  v.  Colton  et  al.,  33  Ind.,  240 ;  Law 
V.  Hatcher,  4  Blackf.,  364:  Hilliard  on  Sales,  3d  ed.,  p.  311,  §i^  31 
and  32 ;  2  T.  R.,  63 ;  5  T.  R.,  367,  683 ;  6  E.,  20 ;  Madison,  etc., 
R.  R.  Co.  V.  Whitesel,  11  Ind.,  55. 

The  bill  of  lading  mi^ht  be  assigned  by  delivery,  so  as  to  vest 
the  title  to  the  himber  m  the  assignee,  and  cut  off  the  right  of 
stoppage.  Sloughter  v.  Foust,  4  Blackf.,  379 ;  Strong  v.  Clem,  12 
Ind.,  37 ;  Rogers  v.  Thomas,  2  Conn.,  53. 

If  appellees,  at  the  time  of  the  sale  to  Stone,  knew  of  his  insol- 
vency, they  had  no  right  of  "stoppage  in  transitu,"  as  against 
appellant,  or  even  Stone.  Hilliard  on  Sales,  3d  ed.,  291 ;  Buckley 
r.  Fumifis,  15  Wend.,  137 ;  Buckley  v.  P  urniss,  17  Wend.,  504 ;  1 
Parsons  on  Contracts,  6th  ed.,  597. 

If  appellant  took  the  lumber  and  agreed  to  carry  and  deliver  it 
to  Stone  at  Thirty-third  street,  New  x  ork,  it  would  make  no  dif- 
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f erence  over  what  line  it  took  it.     Whitehead  v.  Anderson,  9  M.  & 
W.,  518. 

W.  Olds,  H.  S.  Biggs  and  M.  Sickafoose,  for  appellees. 

HowK,  C.  J. — In  this  action  the  appellees  sued  the  appellant,  as 
a  common  carrier  of  goods  for  hire,  in  the  Allen  Circuit  Court,  in 
a  comj)laint  of  two  paragraphs.  On  the  appellees'  application  the 
venue  of  the  action  was  changed  to  tlie  court  below.  In  this  latter 
court  the  appellees  tiled  an  amended  second  paragraph  and  an 
additional  tiiird  paragraph  of  their  complaint.  The  appellant 
demurred  to  each  pai-agraph  of  tlte  appellees'  complaint,  upon  the 
ground  that  it  did  not  state  facts  suffacient  to  constitute  a  cause  of 
action,  which  demurrers  were  severally  overruled  by  the  court,  and 
to  these  decisions  the  appellant  excepted.  Afterward  the  appel- 
lant answered  the  several  paragraphs  of  the  complaint  by  general 
denials  thereof. 

The  issues  joined  were  tried  by  a  jury,  and  a  general  verdict  was 
returned  for  the  appellees ;  and  with  their  general  verdict  the  jury- 
also  returned  their  special  findings  on  particular  questions  of  fact 
submitted  to  them  by  the  parties  under  the  direction  of  the  court. 
The  appellant  moved  the  court  for  a  judgment  in  its  favor,  on  the 
Bj>ecial  findings  of  the  jury,  notwithstanding  their  general  verdict, 
which  motion  was  overruled,  and  the  appellant  excepted  to  this 
decision.  The  appellant's  motions  for  a  new  trial,  and  in  arrest  of 
judgment,  in  the  order  named,  were  severally  overruled  by  the 
court,  and  to  each  of  these  rulings  the  appellant  excepted.  Judg- 
ment was  then  rendered  on  the  general  verdict,  and  from  this  judg- 
ment this  appeal  is  now  here  prosecuted. 

In  this  court  the  appellant  has  assigned  as  errors  the  following 
decisions  of  the  court  below : 

1.  In  overruling  its  demurrer  to  the  first  paragraph  of  the  com- 
plaint; 

2.  In  overruling  its  demurrer  to  the  second  paragraph  of  the  com- 
plaint ; 

3.  In  overruling  its  demurrer  to  the  third  paragraph  of  the  com- 
plaint ; 

4.  In  overruling  its  motion  for  judgment  in  its  favor  on  the 
special  findings  of  the  jury,  notwithstanding  their  general  verdict; 

5.  In  overruling  its  motion  for  a  new  trial ;  and, 

6.  In  overruling  its  motion  in  arrest  of  judgment. 

In  considering  and  deciding  the  several  questions  which  arise 
under  these  alleged  errors,  we  will  firet  dispose  of  the  objections 
presented  by  the  appellant's  counsel  in  argument  to  the  different 
paragraphs  of  appellees'  complaint,  and  in  so  doing  we  will  take  up 
and  comment  upon  these  paragraphs  in  their  enumerated  order. 

1.  In  their  brief  of  this  cause,  the  appellant's  counsel  have  not 
discussed  the  sufficiency  of  the  facts  stated  in  the  first  paragraph 
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of  the  complaint  to  constitute  a  cause  of  action.  The  first  alleged 
error  may  therefore,  under  tlie  settled  practice  of  this  court,  be 
regarded  as  waived.  Besides,  as  the  jury  trying  this  cause  made 
no  finding  whatever  on  this  paragraph  of  the  complaint,  but  in  their 
general  verdict  expressly  limited  their  finding  for  the  appellees  to 
and  '^  on  the  second  and  third  paragraphs,"  it  seems  to  us  tnat,  with- 
out injustice  to  either  of  the  parties,  we  may  properly  regard  the 
first  paragraph  of  the  complaint  as  practically  out  of  the  record,  at 
least  so  far  as  any  question  before  tliis  court  is  concerned. 

2.  The  chief  objection  urged  in  ar^iment  by  the  appellant's 
counsel  to  the  second  paragraph  of  the  complaint  was  that  it 
counted  upon  a  written  contract  alleged  to  have  been  executed  by 
the  appellant,  and  that  the  record  failed  to  show  that  any  copy  of 
this  written  contract  had  been  set  out  in  or  filed  with  this  paragraph 
of  the  complaint.  This  objection  has  since  been  obviated  by  tiie 
return  of  the  clerk  of  the  court  below  to  a  writ  of  certiorari,  issued 
in  this  cause  on  the  3d  day  of  June,  1878,  sending  up  to  this  court 
a  certified  copy  of  such  written  contract,  and  iui'tner  certifying 
that  such  copy  "was  and  is  attached  to  the  amended  second 
paragraph  of  plaintifiTs  complaint  in  said  cause  and  made  a  part 
thereof,  .  .  .  and  was,  by  mistake  and  not  otherwise,  omitted  " 
from  the  transcript  filed  in  this  court  on  this  appeal. 

We  deem  it  unnecessary,  therefore,  that  we  should  give  a  sum- 
mary of  the  facts  alleged  in  this  second  paragraph  in  this  opinion, 
and  especially  so  as  the  material  facts  alleged  therein  were  for  the 
most  part,  ii  not  wholly,  repeated  in  the  third  paragraph  of  the 
complaint,  which  was  filed  more  than  a  year  after  the  second  para- 
graph was  fiiled,  and  of  which  third  paragraph  a  full  i^ummary  will 
oegiven. 

We  may  properly  remark,  in  this  connection,  that  the  app)ellant'8 
counsel  have  recently,  in  a  supplemental  brief  filed  on  the  81st  day 
of  January,  1880,  moved  this  court  to  strike  out  the  "  amended 
record"  obtained  by  the  return  of  the  clerk  below  to  said  writ  of 
certiorari.  Counsel  say  the  application  for  the  certiorari  "was 
made  long  after  appellees  had  oeen  defaulted  and  the  case  sub- 
mitted, and  without  having  their  default  set  aside.  We  submit 
that  the  appellees  had  no  standing  in  couii  to  authorize  them  to 
make  a  motion  for  a  certiorari,  and  that  the  court  should  not  have 
granted  the  order,  and  that  the  court  should  now  disregard  the 
amended  record."  On  this  point  the  practice  in  this  court  is 
governed  by  the  following  rule : 

"Rule  37.  No  motion  for  a  certiorari  to  correct  the  record  in  a 
submitted  cause  will  be  entertained  unless  the  opposite  party,  or 
his  attorney,  shall  have  had  ten  days'  notice  in  writing  of  the 
intended  motion." 

Of  course  the  opposite  party^  or  his  attorneys,  may  waive  this 
notice  in  writing,  and  when  such  waiver  is  shown  the  court  will 
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act  upon  the  motion  just  as  it  would  if  formal  notice  of  the  motion 
had  been  given.  In  the  case  at  bar,  when  the  appellees  made  their 
motion  in  writing  for  the  certiorari,  there  appeared  thereon,  over 
the  signature  of  the  appellant's  coimsel,  the  following  endorsement, 
to  wit :  "  The  within  has  been  served  upon  us,  and  we  waived  any 
further  notice."  Upon  this  waiver  the  court  acted  at  once  upon 
the  appellees'  motion,  and  ordered  that  a  certiorari  be  issued  as 
prayed  for.  It  was  not  necessary  that  the  submission  of  the  cause 
should  be  set  aside,  and  certainly  the  rule  did  not  require  that  it 
should,  before  the  writ  was  issued.  Upon  the  facts  of  this  case,  as 
we  have  stated  them,  and  as  the  files  of  this  cause  show  them  to  be, 
it  seems  to  us  that  the  appellant  and  its  counsel  have  ^^  no  standing 
in  court  to  authorize  them  to  make  a  motion"  to  strike  out  the 
"  amended  record,"  and  therefore  the  motion  must  be  and  is  over- 
ruled. 

3.  In  the  third  paragraph  of  their  complaint  the  appellees 
alleged,  in  substance,  that  tne  appellant,  before,  at  the  time  of  and 
since  the  delivery  of  the  car-load  of  lumber  hereinafter  mentioned, 
was  and  had  been  a  common  carrier  of  goods  and  chattels  for  a 
reasonable  hire;  that  on  the  17th  day  of  January,  1873,  the  appel- 
lees delivered  to  the  appellant,  as  such  common  carrier,  at  Pierce- 
ton,  Indiana,  one  car-load  of  black- walnut  lumber,  containing  5550 
feet  of  lumber,  of  the  value  of  five  hundred  dollars,  loaded  in  a 
New  York  Central  Red  Line  car,  No.  3132,  to  be  cofely  carried 
and  conveyed  from  said  town  of  Pierceton  to  Thirty-third  street, 
New  York  city  and  state,  and  at  said  Thirty-thira  street  to  be 
safely  delivered  to  one  A.  H.  Stone,  consignee  of  the  appellees,  for 
a  certain  reasonable  reward  and  hire  to  the  appellant ;  that  the  ap- 
pellees procured  the  said  New  York  Central  Ked  Line  car  No.  3132 
for  the  express  purpose  and  reason  that  no  other  car  or  cars  except 
the  said  New  York  Central  Red  Line  cars  could  be  transported 
and  delivered  at  Thirty-third  street.  New  York  city,  all  of  which 
the  appellant  well  knew  at  the  time  said  lumber  was  so  delivered 
to  it,  and  that  said  car  No.  3132  could  not  be  run  or  pass  over 
any  other  route  to  said  Thirty-third  street,  or  to  any  other  part  of 
said  New  York  city,  except  upon  and  over  the  appellant's  road 
from  Pierceton  to  the  city  of  Fort  Wayne,  Indiana,  and  thence  by 
way  of  the  Toledo,  Wabash  &  Western  Railway,  and  Southern 
Michigan  &  Lake  Shore,  and  New  York  Central  &  Hudson 
River  railroads ;  that  at  the  time  the  appellees  delivered  the  said 
car-load  of  lumber  to  the  appellant  at  Pierceton,  they  gave  to  the 
appellant's  agent  shipping  directions  for  said  car,  as  foUows :  ^^To 
A.  H.  Stone,  Thirty-third  street.  New  York  City,  N.  Y.  C.  Car  No. 
3132,  one  car-load  of  lumber,  weight  20,000  lbs.,"  and  the  appel- 
lant's aj^ent  then  and  there  delivered  to  the  appellees  a  bm  of 
lading  K)r  said  car-load  of  lumber;  that  the  appellant,  by  its  said 
agent,  by  mistake  and  negUgence,  then  and  there  inserted  in  said 
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bill  of  lading  and  left  in  the  printed  foim  used  therefor  the  follow- 
ing statement,  to  wit :  ^^  Consigned  to  Clark  &  Co.,  Pittsburg,  to 
be  shipped  thence  by  them,  by  I^enngylyania  Railroad,  to  Philadel- 
phia or  Baltimore,  and  thence  through  Leech  &  Co.  by  connecting 
HneB  at  risk  of  the  owners,  and  delivered  at  the  wharf  of  Jersey 
City;"  that  said  bill  of  lading  was  so  made  by  the  mistake  of  botn 
the  appellees  and  the  appellant ;  tiiat  said  bill  of  lading  should 
have  Deen  from  Pierceton,  Indiana,  to  the  city  of  Fort  Wayne,  and 
tihence,  by  way  of  the  Toledo,  Wabash  &  Western  Railway,  and 
Midii^n  Southern  &  Lake  Shore,  and  New  York  Central  &  Hud- 
son River  railroads,  to  Thirty-third  street.  New  York  city,  instead 
of  the  above ;  that  New  York  Central  Red  Line  cars  were  not  and 
could  not  be  run  and  could  not  pass  over  the  appellant's  line  of 
road  to  Thirty-third  street.  New  York  city,  nor  to  Jersey  City ; 
that  the  lumber  shipped  by  the  appellees  upon  said  New  York  Cen- 
tral car  No.  3132  never  was  delivered  by  the  appellant  at  Thirty- 
third  street,  New  York*  city,  according  to  the  original  shipping 
directions  and  the  appellant's  agreement,  and  was  never  trans- 
ported and  delivered  by  the  appellant  at  any  other  point  within  a 
reasonable  time,  as  it  was  bound  to  do ;  that  the  appellant  care- 
lessly and  n^ligently  permitted  said  lumber  to  remain  in  its  pos- 
session for  the  space  of  thirty  days,  without  ^ving  the  appellees 
any  notice  whatever  of  the  "  whereabouts"  and  condition  thereof; 
that  by  reason  of  said  mistake  of  the  appellant  in  shipping  said 
car  No.  3132  oyer  its  said  line  of  road,  and  negligently  ana  care- 
lessly keeping  said  lumber  in  its  possession,  without  the  knowledge 
of  the  appellees,  and  its  failure  to  deliver  the  same  at  Thirty-third 
street.  New  York  city,  the  said  lumber  was  lost  to  the  appellees,  to 
their  dama^  in  the  sum  of  six  hundred  dollars.  Wherefore  the 
appellees  asked  that  said  bill  of  lading  should  be  reformed  to  cor- 
respond with  the  appellees'  said  shipping  directions,  and  to  show 
the  appellant's  contract,  as  it  was  in  fact,  to  ship  said  car-load  of 
lumber  from  Pierceton  to  the  city  of  Fort  Wayne,  and  thence 
over  the  said  railroads  hereinbefore  mentioned,  the  usual  and  only 
line  for  said  Red  Line  car  No.  3132  to  travel  to  reach  Thirty- 
third  street.  New  York  city,  and  when  so  reformed  they  demand 
judgment  thereon  for  six  hundred  dollars,  and  other  proper  relief. 
From  the  foregoing  summary  of  the  facts  alleged  in  the  third 

Oraph  of  the  appellees'  complaint,  it  will  be  readily  seen,  we 
y  tnat  the  appenant's  demurrer  thereto,  for  the  want  of  facts, 
was  well  taken  and  ought  to  have  been  sustained.  This  paragraph 
counts  upon  a  written  contract  or  bill  of  lading,  alleged  to  have 
been  executed  by  the  appellant  to  the  appellees ;  and  its  prayer  for 
relief  is,  first,  thiat  the  written  instrument  may  be  so  reformed  as 
that  it  will  express  what  is  claimed  to  have  been  the  actual  inten- 
tion and  agreement  of  the  parties  thereto ;  and  second,  when  so 
refonned,  uiat  the  appellees  might  have  judgment  thereon  for  the 


292    THE  PENNSYLVANIA  COMPANY  V.   HOLDEBMAN. 

damagefi  which  it  was  averred  they  had  emstained  by  and  through 
the  appellant's  breach  thereof,      i  et,  very  singularly  as  it  seems  to 
US,  neither  the  original  bill  of  lading  nor  a  copy  thereof  was  set  out 
in  or  tiled  with  this  tliird  paragrapli  of  appellees'  complaint ;  nor 
was  any  cause,  reason  or  excuse  given  or  assigned  in  said  pai-agraph 
why  such  original  bill  or  a  copy  thereof  was  not  set  out  therein  nor 
filed  therewitli.     On  this  ground  of  objection  the  third  paragraph 
of  the  complaint  was  fatally  defective,  on  the  appellant's  demurrer 
thereto,  for  the  want  of  sufficient  facts.     Nor  was  this  objection  to 
the  paragraph  cured  or  obviated,  in  any  manner  or  to  any  extent,  by 
the  fact  shown  by  tlie  "  amended  record  "  on  the  return  of  the  clerk 
below  to  the  certiorari  above  referred  to,  that  a  copy  of  the  bill  of 
lading  was  attached  to  and  made  a  part  of  the  amended  second 
paragraph  of  the  appellees'  complaint.     It  is  a  settled  rule  of  plead- 
ing m  this  state,  established  and  approved  in  and  by  numerous 
decisions  of  this  court,  that  each  paragraph  of  any  pleading  must 
be  perfect  and  complete  within  and  of  itself,  and  that  defective 
allegations  or  omissions  of  material  facts  in  one  paragraph  cannot 
be  aided  or  supplied  by  the  facts  alleged  in  another  paragraph. 
Leabo  v.  Detrick,  18  Ind.,  414 :  Day  v.  Vallette,  25  Ind.,  42 ;  Wood- 
ward V.  Wilcox,  27  Ind.,  207 ;  Mason  v.  Weston,  29  Ind.,  661 ;  Clark 
V.  Featherston,  32  Ind.,  142;  Silvers  v.  The  Junction  Railroad  Co., 
43  Ind.,  436 ;  Potter  v.  Earnest,  46  Ind.,  416 ;  McCarnan  v.  Coch- 
ran, 67  Ind.,  166. 

Independently  of  this  defect  in  the  third  paragraph  of  the  coni- 
plaint,  we  are  clearly  of  the  opinion  that  the  facts  alleged  therein 
were  not  sufficient  to  constitute  a  cause  of  action  in  favor  of  the 
appellees  and  against  the  appellant.  The  paragraph  fails  to  show 
any  breach  by  the  appellant  of  its  alleged  contract  as  contained  in 
the  bill  of  lading,  either  as  it  was  executed  or  as  it  would  be  if 
reformed  as  the  appellees  prayed  for ;  nor  does  it  show,  in  any  view  of 
such  contract,  a  cause  of  action  in  favor  of  the  appellees  and  a^nst 
the  appellant.  It  will  be  observed  that  the  paragraph  contains  no 
allegation  to  the  effect  that  the  appellees  were  the  owners  of  the 
car-load  of  lumber  shipped  and  consigned  by  them  to  A.  H.  Stone. 
In  the  absence  of  such  an  averment  and  of  proof  to  sustain  it,  the 
legal  presumption  would  be  and  is  that  upon  the  delivery  of  said 
lumber  to  the  appellant  as  a  common  carrier,  the  title  thereto  and 
the  property  therein  would  be  vested  in  said  A.  H.  Stone,  the  con- 
signee tnereof ;  and  this  legal  presumption  of  the  ownership  of  tiie 
lumber  by  the  consignee,  Stone,  the  appellant  had  the  right  to  rely 
and  act  upon,  in  the  absence  of  express  notice  from  the  appellees 
that  they  retained  the  title  thereto,  notwitlistanding  their  consim- 
ment  thereof  to  said  Stone.  The  Madison,  etc.,  R.  K.  Co.  v.  White- 
sel,  11  Ind.,  66. 

it  will  also  be  observed  that,  although  the  appellees  have  allied, 
as  a  breach  of  the  contract  by  the  appellant,  its  non-delivery  of  llie 
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car-load  of  lumber  at  Thirty-third  street,  New  York  city,  within  a 
reasonable  time,  yet  they  have  nowhere  averred  in  the  third  para- 
graph of  their  complaint  that  the  Inmber  was  not  elsewhere  de- 
Bvered  to  and  accepted  by  said  A.  H.  Stone,  the  consignee  thereof, 
within  snch  reasonable  time.  If  the  consignee,  Stone,  was  the 
owner  in  fact  of  the  car-load  of  lumber,  or  if,  in  the  absence  of 
notice  to  the  contrary  from  the  shippers,  the  appellees,  the  appel- 
lant might  lawfnll V  presume,  and  rely  and  act  upon  such  presump 
tion,  that  the  consi^ee.  Stone,  was  such  owner  of  such  lumber,  m 
either  event  the  delivery  of  the  lumber  to  and  its  acceptance  by 
the  consignee,  Stone,  at  any  other  place  than  Thirty-third  street, 
would  have  discharged  the  appellant  from  its  contract  to  deliver 
the  same  at  that  particular  place.  For  the  nlaoe  and  manner  of 
delivery  in  such  cases  may  always  be  changed  by  the  carrier,  by  an 
agreement  with  or  the  consent  of  the  owner  of  the  property. 
Lewis  V.  The  Western  R.  R.  Corp.,  11  Met.,  609 ;  2  Parsons  Con- 
tracts, 200. 
Therefore  it  seems  to  us  that  the  third  paragraph  of  the  com- 

Slaint,  on  the  demurrer  thereto  for  the  want  of  tacts,  was  insuf- 
cient,  in  this,  that  it  was  not  alleged  therein  either  that  the  appel- 
lees were  and  continued  to  be,  or  that  the  consignee.  Stone,  was  not 
the  owner  of  such  car-load  of  lumber,  and  that  the  appellant  had 
notice  or  knowledge  of  the  appellees'  continued  ownersnip,  and  of 
Stone's  want  of  title,  notwithstanding  the  consignment  thereof.  In 
the  absence  of  such  alle^tions  as  these,  we  think  that  the  third 
paragraph  of  the  complaint  fails  to  show  that  the  appellant  had 
broken  its  said  contract  for  the  deliveiy  of  the  lumber ;  because, 
for  aught  that  is  alleged  to  the  contrary,  the  place  for  such  delivery 
might  have  been  lawfully  changed  by  an  agreement  with  or  the 
consent  of  the  consignee,  Stone,  as  the  owner  of  such  lumber. 

For  reasons  given,  the  court  erred,  in  our  opinion,  in  overruling 
the  appellant's  demurrer  to  the  third  paragraph  of  the  complaint. 
We  deem  it  unnecessary  that  we  should  extend  this  opinion  by 
a  critical  examination  of  the  second  paragraph  of  the  complaint,  or 
in  the  consideration  of  the  questions  arising  under  the  other  alleged 
errors.  Much  of  what  we  nave  said  in  relation  to  the  third  para- 
graph is  applicable  also  to  the  allegations  of  the  second  paragraph 
of  the  complaint.  Even  upon  the  hypothesis  that  the  facts  stated 
in  the  second  paragraph  were  sufficient  to  constitute  a  cause  of 
action,  and  to  entitle  the  appellees  to  some  relief,  yet,  as  we  have 
reached  the  conclusion  that  the  third  paragraph  was  clearly  insuf- 
ficient, on  the  demurrer  thereto  for  the  want  of  facts,  the  judgment 
below  must  be  reversed,  for  the  reason  that  the  general  verdict  of 
the  jury  in  this  case  shows  affirmatively  on  its  face,  as  we  have 
Been,  that  the  jury  found  for  the  appellees  on  both  the  second  and 
third  paragraphs  of  the  complaint.  In  this  court  the  rule  of 
practice  may  be  regarded  as  settled,  that  where,  as  in  this  case,  a 


294  OEOBOE  V.  ST.  LOUIS,  IROl^  MOUNTAIN,  ETC.,  B.  B.  CO. 

caase  has  been  tried  upon  ifisnes  joined  on  a  complaint  containing 
two  or  more  paragrapns,  one  or  more  of  which  paragraphs  were 
defective  and  the  others  good,  and  a  demurrer  to  the  insujfficient 
paragraph  or  paragraphs  has  been  overruled,  if  the  record  fails  to 
show  that  the  cause  was  tried,  the  verdict  returned  or  finding  made, 
and  the  judgment  rendered,  exclusively  upon  the  good  paragraphs, 
the  judgment  will  be  reversed  for  the  error  in  overruling  sudi  a  de- 
murrer. In  such  a  case,  in  order  to  sustain  the  judgment  below, 
the  record  must  affirmatively  show  that  the  verdict  or  finding  and 
the  judgment  thereon  were  founded  wholly  and  exclusivelv  upon 
the  good  paragraphs ;  and  certainly  where,  as  in  this  case,  tne  ver- 
dict of  the  jury  snows  affirmatively,  on  its  face,  a  finding  upon  two 
or  more  paragraphs  of  complaint,  one  of  which  is  clearly  bad,  and 
errors  have  been  properly  reserved  and  assigned  presenting  the 
question,  the  judCToent  cannot  be  sustained,  but  must  be  reversed. 
Wolf  V.  Schofield,  38  Ind.,  175 ;  Peery  v.  The  Greensburg,  etc, 
Turnpike  Co.,  43  Ind.,  321 ;  Bailey  v.  Troxell,  43  Ind.,  432 ;  Schafer 
V,  The  State,  49  Ind.,  460 ;  and  The  Evansville,  etc..  Packet  Co.  v. 
Wildman,  63  Ind.,  370. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the  cause 
is  remanded  with  instructions  to  sustain  the  demurrer  to  the  third 
paragraph  of  the  complaint,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 


Geosgb 

V. 

St.  Louis,  Ieon  Mountain  &  Southern  R.  R.  Co. 

(34  Arkanms  BeporU,  613.     November  Term,  1879.) 

A  plaintiff  is  not  entitled  to  reply  to  an  answer  which  contains  no  set-ofE| 

or  counter-claim. 
To  the  liability  of  a  railway  company  as  a  passenger  carrier,  two  things  aro 

requisite — that  the  company  be  guilty  of  some  negligence  or  omisston, 

which  mediately  or  immediately  produced  or  enhanced  the  injury ;  and 

that  the  passenger  should  not  be  guilty  of  any  want  of  ordinary  care 

and  prudence  which  contributed  to  the  injury. 
Prima  facie,  when  a  passenger,  being  carried  on  a  train/is  injured  without 

fault  of  his  own,  there  is  a  legal  presumption  of  negligence,  which  the 

carrier  must  remove  by  proof. 
If  a  car  is  thrown  from  the  track  and  crushed,  and  there  is  a  broken  rail,  the 

jury  may  infer  negligence  from  these  facts ;  and  the  onus  probandi  will 

oe  shifted  to  the  carrier. 
Railway  carriers  of  passengers  are  bound  to  the  utmost  diligence  irhich 

human  skill  and  foresight  can  effect ;  and  if  injury  occurs  by  reason  of 

the  slightest  omission  in  regard  to  the  highest  perfection  of  all  the  ap- 
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pliances  of  transportation,  or  the  mode  of  management  at  the  time  the 
injury  occurs,  the  carrier  is  responsible. 
Inflane  persons  have  no  complete  power  of  contract,  but  their  contracts  are 
not,  in  general,  absolute  nulhties. 

Appeal  from  Clark  Circuit  Court. 
Witherspoou,  Battle,  for  appellant. 
J.  M.  Moore,  contra. 

English,  C.  J. — ^On  the  sixteenth  of  March,  1877,  Bailey  R- 
George  commenced  this  action  in  the  Circuit  Court  of  Clark 
Comity,  against  the  St.  Louis,  Iron  Mountain  &  Southern  Kail- 
way  Company,  the  complaint  alleging  in  substance : 

That  defendant  was  running  and  operating  a  line  of  railway  in 
this  state,  transportng  passengers  and  freight,  and  about  the  seven- 
teenth of  November,  1876,  pTaintifi  procured  and  paid  for  a  ticket 
on  said  railroad  from  Little  ilock  to  Texarkana,  and  got  aboard  of 
one  of  defendant's  trains,  and  while  on  said  train,  and  seated  in 
one  of  the  passenger  cars,  the  said  train,  from  the  negligence  of 
the  employees  of  said  company,  ran  ofE  the  track,  and  the  plaintifE 
thereby  received  a  serious  mjury  upon  his  head,  which  caused  him 
great  pain  for  several  months,  and  from  which  he  might  never  re- 
cover ;  damages  laid  at  $5,000. 

At  the  October  term,  1877,  the  defendant  corporation  filed  an 
answer,  containing  three  Code  paragraphs : 

1.  Admitting  uiat  plaintiff  took  passage  on  its  said  railroad,  as 
alleged  in  the  complaint,  and  that  the  train  ran  off  the  track,  as 
alleged,  but  denying  that  the  same  occurred  by  reason  of  the  neg- 
Kgence  or  unskilfulness  of  defendant's  servants  or  employees. 

2.  Alleging  that,  on  the  twenty-ninth  of  November,  1876, 
plaintiff,  in  consideration  of  the  sum  of  one  hundred  dollars,  at 
the  time  paid  by  defendant  to  him,  did  release  defendant  from  all 
damage  by  him  sustained  by  reason  of  the  matters  and  things 
alleged  in  said  complaint,  and  did  at  the  time  execute  and  deliver 
to  defendant  his  writing  releasing  it  from  all  liability,  by  reason 
thereof,  and  defendant  herewith  nles  said  release,  and  sets  up  and 
pleads  the  same  in  bar  of  plaintiff's  alleged  cause  of  action. 

3.  Alleging  that,  on  the day  of ,   1876,  plaintiff  and 

defendant,  by  wav  of  compromise,  and  settlement  of  the  matters 
and  things  alleged  in  said  complaint,  agreed  that  defendant  should 
pay  plaintiff  the  sum  of  one  hundred  dollars,  and  the  plaintiff 
would  accept  the  same  in  full  and  complete  satisfaction  of  any 
liability  that  mi^ht  accrue  to  him  from  defendant  by  reason  of  the 
injuries  complamed  of ;  and,  thereupon,  defendant  did  pay  plain- 
tin  the  sum  of  one  hundred  dollars,  as  was  agreed  by  and  between 
them. 

The  instrument  pleaded  as  a  release,  by  the  second  paragraph 
of  the  answer,  and  filed  with  it,  follows : 
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"  Abkabelphia,  Ark.,  Nov.  29,  1876. 

"  In  consideration  of  the  sum  of  one  hundred  dollars,  to  us  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  we,  Bailey 
George  and  E.  J.  George,  his  \*4fe,  hereby  release  unto  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company,  all  damages 
sustained  by,  and  all  rights  of  action  accruing  to  us,  or  either  of  us> 
by  reason  of  injuries  sustained,  or  expense,  or  loss  incurred  by  us, 
or  either  of  us,  by  the  wrecking,  near  Donaldson  station,  of  the 
second  section  of  passenger  train  No.  1,  of  said  railway  company,  on 
the  seventeenth  aay  of  ifovember,  1876 ;  W.  A.  Chambers  being 
the  conductor. 

(Signed.)  "  B.  R.  George, 

"  E.  J.  Geobgb. 

^^  Signed  in  presence  of 

"  S.  MoBRISON, 
"  C.  D.  HOBSON." 

The  plaintiff  filed  the  following  reply : 

'^  Plaintiff  says  that  it  is  probable  that  he  did  sign  the  receipt 
filed  with  defendant's  answer,  but  charges  that  the  same  was  ex- 
ecuted when  his  mind  was  so  affected,  m  consequence  of  the  in- 
J'ury  upon  his  head,  that  he  did  not  know  what  he  was  doing,  and 
le  now  has  no  recollection  of  signing  the  same,  or  receiving  the 
money,  and  charges  that  he  was  non  compos  at  the  date  of  said  in- 
strument." 

The  reply  was  sworn  to,  and,  during  the  trial,  plaintiff  was  per- 
mitted to  file  an  affidavit,  about  in  the  language  of  the  reply. 

On  the  trial,  plaintiff  testified,  in  substance,  that  about  the 
seventeenth  of  July,  1876,  he,  with  his  family,  was "  travelling  in 
one  of  the  passenger  cars  belonging  to  defendant,  having  paid  his 
fare  as  a  passenger  on  said  railway  irom  Little  Rock  to  Texarkana, 
and  was  seated  in  said  passenger  car  when,  somewhere  between  Mal- 
vern and  Arkadelphia,  the  car  that  he  was  in  was  thrown  from  the 
track  and  smashed,  and  he  received  a  very  severe  wound  on  the 
head,  from  which  his  mind  was  so  affected  that  he  had  no  knowl- 
edge of  what  was  transpiring,  or  what  he  did,  for  three  or  four 
weeks  after  the  occurrence.  That  he  suffered  great  pain  from  the 
wound,  and  was  disabled  from  work  or  labor  for  about  three 
months,  and  his  labor  was  worth,  when  well,  about  $1  per  day. 
That  he  had  no  recollection  of  ever  giving  the  railway  company, 
or  its  agent,  any  receipt  for  $100,  or  any  amount,  in  full  satisfac- 
tion for  damages,  by  reason  of  his  injuries  by  said  accident  on  said 
road,  and  did  not  recollect  that  he  ever  received  any  money  from 
them. 

That  when  he  came  to  himself  he  learned  from  his  wife  that  he 
had  signed  some  sort  of  receipt,  or  paper,  to  said  defendant,  and 
went  to  its  agent  at  Arkadelpliia,  Mr.  Morrison,  and  asked  to 
see  it,  and  he  said  he  had  sent  it  off.     Witness  asked  if  &e  would 


GEOBGE  V.  ST.  LOUIS,  IBOK  MOUNTAIN,  ETC.,  K.  B.  CO.  297 

giye  him  a  copy  of  it ;  he  promised  he  would,  but  uever  did  so, 
tnongh  he  called  upon  him  several  times. 

On  cross-examination,  he  testiiied  that  he  had  never  returned, 
or  offered  to  return,  the  one  hundred  dollars  that  was  j)aid  his 
wife  and  himself  by  the  defendant,  and  for  which  the  receipt  was 
given. 

R.  E.  Beams,  witness  for  plaintifi,  testified  that  plaintiff  and  his 
family  were  brought  to  his  hotel,  near  the  railroad  depot,  on  the 
seventeenth  of  November,  1876 ;  that  plaintiff  seemed  to  be  very 
badly  wounded  on  the  head,  and  to  be  suffering  a  great  deal.  That 
he  and  his  family  remained  at  the  house  of  witness  from  the.  seven- 
teenth of  November  to  the  first  of  December,  when  his  family 
went  to  Texas,  and  he  remained  until  the  sixth  of  January,  1877. 
Witness  was  in  his  room  every  day  from  the  time  he  came  until 
after  the  sixth  of  December,  and  some  davs  he  seemed  not  to  be  in 
his  right  mind,  talked  at  random,  and  nighty,  and  sometimes  he 
fieem^d  to  be  rational. 

That  defendant,  by  its  agents,  paid  the  board  of  plaintiff  and 
family,  which  was  about  $330. 

Dr.WalliSjOfArkadelphia,  testified  that  about  the  seventeenth 
of  November,  1876,  he  and  four  other  physicians  were  called,  by 
agents  of  defendant,  to  attend  upon  a  large  lot  of  men,  women 
and  children,  who  had  been  wounded  by  an  accident  on  the  rail- 
way between  Arkadelphia  and  Malvern.  Dr.  Dale  and  himself 
attended  to  plaintiff's  wound,  which  was  a  severe  scalp- wound — 
removing  the  scalp  and  soft  part  of  the  bone  of  the  skull  back. 
They  drew  it  back  to  its  place  and  sewed  it  up.  Did  not  notice 
that  his  mind  waa  much  affected,  but  only  saw  him  a  few  times, 
he  being  the  patient  of  Dr.  Dale.  Saw  plaintiff  on  the  twenty- 
ninth  of  November,  and  his  mind  was  clear.  The  railway  com- 
pany paid  bill  of  witness  for  attending  on  the  wounded. 

Stanton  testified  that  he  was  engineer  on  the  train  which  was 
wrecked  on  the  seventeenth  of  November.  The  rear  cars  ran  off 
the  track,  were  turned  over,  and  badly  broken  up.  The  engine 
and  baggage  car  remained  on  the  track.  Did  not  know  what 
caused  flie  accident.  When  he  went  back  he  found  a  broken  rail. 
Did  not  know  whether  this  was  the  cause,  or  some  part  of  the 
i^r  cars  giving  way.  There  was  no  carelessness  or  negligence  on 
thepart  of  the  men  in  charge  of  the  train. 

Here  plaintiff  closed. 

Defendant  read  in  evidence  the  release  pleaded. 

Solomon  Morrison,  for  defence,  testifiea  that  he  was  agent  for 
defendant  at  Arkadelphia  at  the  time  of  the  running  off  of  the  train 
by  which  plaintiff  was  injured.  He,  as  such  agent,  settled  with 
plaintiff  for  the  injury  done  him  by  the  accident ;  paid  hira  for 
the  company  $100,  with  the  understanding  that  the  company 
would  also  pay  his  board  bill,  doctor's  bill  and  drug  bill,  while  he 
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was  disabled,  which  were  paid  through  witness.  He  settled  with 
other  parties  who  were  injured  at  the  same  time,  and  then  went  to 
settle  with  plaintiff.  There  had  been  a  release  drawn  up  for  him 
to  sign,  in  consideration  of  the  receipt  of  $60.  He  declined  to 
accept  that  amount.  Witness  then  asked  him  what  amount  he 
would  accept.  He  said  he  thought  $100  would  be  about  what  was 
right.  Witness  told  him  he  would  telegraph  Mr.  Dudley  his  prop- 
osition immediately;  did  so,  and  received  in  reply,  "Pay  Mr. 
George  one  hundred  dollars."  Witness  then  drew  up  a  release 
with  a  consideration  of  $100,  went  over  to  plaintiffs  room  and 
paid  him  $100,  and  he  and  his  wife  signed  the  release.  Mr.  Hob- 
son  went  with  witness  to  the  room,  and  was  present  during  the 
whole  transaction. 

Plaintiff  and  wife  seemed  to  understand  what  the  payment  of 
the  money  and  the  signing  of  the  release  were  for.  They  made 
no  objections  to  it,  and  seemed  perfectly  satisfied.  Plaintiff  was 
sitting  up  in  the  bed  at  the  time  he  signed  the  paper.  Witness 
saw  no  difference  in  his  mental  condition  then  and  at  any  other 
time  since.  He  seemed  perfectly  sane.  The  payment  of  the 
money  and  the  signing  of  the  release  occurred  about  two  weeks 
after  the  accident. 

C.  D.  Hobson  testified  that  he  was  present  in  plaintiffs  room 
when  the  $100  was  paid  and  the  release  signed,  and  witnessed 
it.  Plaintiff  was  sitting  up  in  bed  when  he  signed  the  receipt. 
His  wife,  and  several  other  persons,  whom  he  took  to  be  members 
of  his  family,  were  present,  and  his  wife  also  signed  the  paper. 
Witness  was  in  the  room  twenty  or  thirty  minutes,  and  plaintiff 
seemed  to  talk  rational — seemea  to  be  in  nis  right  mind;  did  not 
observe  anything  unusual  in  his  deportment.  Had  not  seen  him 
before,  ana  did  not  notice  him  particularly.  Was  conductor  of 
one  of  defendant's  trains,  and  was  asked  by  Morrison  to  go  with 
him  to  plaintiffs  room  and  witness  the  payment  of  the  money  and 
the  execution  of  the  release. 

Stanton,  called  for  defence,  testified  that  he  was  engineer  on 
the  train  that  was  wrecked  ;  was  running  at  the  customary  rate  of 
speed  for  passenger  trains.  There  was  no  carelessness  or  want  of 
still  or  negligence  on  the  part  of  the  employees  in  charge  of  the 
train.     The  conductor  was  a  competent  man. 

Dr.  Wallis  testified  that  he  was  one  of  five  physicians  who 
were  called  upon  by  the  attorney  and  agent  of  defendant  to  assess 
the  probable  damage  by  loss  oi  time,  on  account  of  injuries  re- 
ceived, and,  as  he  remembered,  assessed  plaintiffs  at  fifty  or  sixty 
dollars — supposing  that  this  would  cover  the  time  he  would  prob- 
ably be  prevented  from  his  usual  occupation,  the  expense  being 
borne  by  defendant. 

H.  W.  McMillan,  attomey-at-law,  testified  in  substance  that 
he  submitted  the  proposition  of  defendant  to  pay  plaintiff  fifty  or 


GEORGE  V.  ST.  LOUIS,  IBON  MOUNTAIN.  ETC.,  R.  R.  00.  299 

sixty  dollars.  His  family  were  in  the  room,  and  a  Mr.  French,  a 
friend  of  the  family ;  and  they  all  talked  oyer  the  matter,  mostly 
between  Mr.  Frencn  and  the  family,  and  it  was  decided  that  they 
would  not  take  less  than  $100  for  injuries  to  plaintiff.  Plaintiff 
ftljBO  talked  about  it,  and  witness  did  not  notice  that  his  mind  was 
affected  ;  he  was  sitting  up  in  the  bed,  with  his  head  bound  up.  The 
basis  of  the  proposed  settlement  was  that  the  company  was  to  pay 
all  expense  incurred  by  persons  who  were  injured — ^board  bill, 
drag  and  physicians'  bills,  and  such  an  amount  for  loss  of  time  as 
womd  be  assessed  by  a  board  of  physicians  (who  were  agreed 
upon),  in  yiew  of  the  time  the  physicians  thought  would  be  re- 
quired to  cure  them,  and  the  yalue  of  the  time.  The  doctors  esti- 
mated the  amount  that  ought  to  be  paid  plaintiff  at  $50,  and  he 
refused  to  take  it,  but  want^  $100. 

John  M.  Moore  testified  that,  as  attorney  for  the  railway  com- 
pany, he  went  to  Arkadelphia  on  the  next  day  after  the  accident, 
to  arrange  for  and  compensate  the  wounded  for  their  injuries, 
and,  with  the  representatiye  of  the  injured  parties,  called  upon 
fiye  physicians  in  attendance  to  assess  the  probable  damages, 
and  tney  did  so,  and  it  was  paid  in  most  of  the  cases.  Plaintiff^s, 
as  he  remembered,  was  fixed  at  $50  or  $60.  Defendant  was  to 
pay  the  board  of  the  injured  parties,  and  for  medical  attention, 
medicine,  etc. 

The  aboye  being  in  substance  all  the  eyidence  introduced  at 
the  trial,  plaintiff  moyed  the  following  instnictions,  which  the  court 
refused: 

"  1.  If  the  jury  find  from  the  evidence  that  plaintiff  received 
personal  injuries  while  travelling  upon  the  cars  or  railroad  of  de- 
lendant  as  a  passenger,  they  will  find  for  the  plaintiff  such  dam- 
ages for  the  injuries  as  the  proof  in  the  case  will  justify,  not  ex- 
ceeding the  amount  in  the  complaint. 

"  2.  If  the  jury  belieye  from  the  evidence  that  plaintiff's  mind 
was  in  a  state  of  derangement  at  the  time  he  signea  the  release  in- 
troduced by  defendant,  they  will  disregard  the  same,  and  find  for 
plaintiff  such  damages  as  he  has  proven. 

"3.  That  if  they  believe  from  the  evidence  that,  in  consequence 
of  the  injuries  received  by  plaintiff,  he  was  not  of  sound  mind  at 
the  time  the  release  was  signed  and  executed,  they  will  find  for 
plaintiff." 

Defendant  moved  five  instructions,  to  all  of  which  plaintiff 
objected.  The  court  gave  the  first  and  fifth,  and  refused  the 
others.  But  part  of  the  second  and  none  of  the  third  and  fourth 
are  copied  in  the  bill  of  exceptions,  the  clerk  stating  their  loss. 

The  first  and  fifth  given  are  as  follows : 

"  1.  If  the  jury  find  from  the  evidence  that  the  servants  and 
employees  of  the  defendant,  in  charge  of  the  train  at  the  time  of 
the  accident  which  produced  the  plaintiff's  injuries,  were  not  at 
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the  time  of  the  accident  gnilt  j  of  any  negligence  or  nnskilf  nlnesB, 
thejr  will  find  for  the  defendant. 

*'  5.  If  the  jury  find  that  plaintifi  was  at  the  time  of  signing  the 
release  suffermg  from  temporary  insanity,  from  which  he  has 
since  recovered,  it  was  his  duty  upon  recovery,  if  he  desired  to 
repudiate  the  contract,  to  restore  or  offer  to  restore  the  money 
paid  him  by  the  defendant ;  and  if  he  has  not  done  so,  they  will 
find  for  the  defenaant.^' 

The  bill  of  exceptions  states  that  during  the  argument  of  the  in- 
structions, plaintiff's  attorney  proposed  tnat  he  would  admit  that 
the  jury  should  allow  defendant  credit  for  the  amount  which 
defendant  had  paid,  provided  they  should  find  any  damages  in 
favor  of  plaintin  for  his  injuries. 

The  jury  returned  a  veraict  in  favor  of  defendant 

The  plaintiff  moved  for  a  new  trial  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  evidence,  and  that  the  court  erred 
in  refusing  the  three  instructions  moved  by  plaintiff,  and  giving 
the  first  and  fifth  moved  for  the  defendant. 

The  court  overruled  the  motion,  and  plaintiff  took  a  bill  of  ex- 
ceptions and  appealed. 

I.  The  answer  setting  up  no  set-off  or  counter-claim,  appellant 
was  not  entitled  to  I'eply  under  the  Code  practice.  Gantt's  Dig., 
sees.  4677-8-9. 

He  should  have  filed  the  a£Sdavit  before  the  trial,  impeaching 
the  release  pleaded  by  the  second  paragraph  of  the  answer,  ana 
filed  with  it,    lb.,  sec.  2495. 

Appellee  complains  that  the  court  permitted  him  to  file  the 
affidavit  during  the  progress  of  the  trial,  but  as  the  verdict  and 
judgment  were  in  its  favor,  and  it  is  not  appealing,  it  was  not 
prejudiced  by  the  error,  if  any.  The  court  doubtless  may  exer- 
cise discretion  in  such  matters  in  furtherance  of  justice. 

II.  Passing,  for  the  present,  the  question  of  negligence,  the 
weight  of  evidence  seems  to  be  that  appellant  was  not  insane  at 
the  time  he  executed  the  release.  He  was  the  only  witness  that 
swore  that  he  was  insane  at  that  time.  Keams  testified  that  some 
days  he  seemed  not  to  be  in  his  right  mind,  and  at  other  times  he 
appeared  rational.  lie  did  not  state  that  he  was  present  when  the 
release  was  signed,  or  what  the  condition  of  appellant's  mind  was 
on  that  day.  The  testimony  of  the  attesting  witness,  and  others, 
conduced  to  prove  that  he  was  not  non  compos  mentis  when  he  ex- 
ecuted the  release,  and  no  fraud  or  imposition  appears  to  have 
been  practiced  upon  him  by  agents  of  appellee.  Tne  question  of 
insanity,  however,  was  for  the  jury,  and  if  properly  submitted 
to  them  by  the  court,  they  were  the  judges  of  the  evidence. 

III.  As  a  proposition  of  law,  the  nrst  mstruction  moved  for  ap- 
pellant, and  refused  by  the  court,  was  not  correct,  because  it  ig- 
nored negligence.     Tne  complaint  averred  and  had  to  aver  ne^ 
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ligence  to  be  ^ood  pleading.     St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  v.  \  ocum,  ante. 

To  the  liability  of  the  railway  company,  as  passen^r  carriers, 
two  things  are  requisite — that  the  company  shall  be  guilty  of  some 
negligence  or  omission  which  mediately  or  immediately  produced 
or  enhanced  the  injury;  and  that  the  passenger  should  not 
have  been  guilty  of  any  want  of  ordinary  care  and  prudence  which 
contributed  to  the  injury,  etc.  2  Redneld,  Law  of  Railways,  p. 
223. 

It  is  a  familiar  rule  that  what  is  essential  to  be  alleged  must  be 
in  some  mode,  and  by  some  kind  of  competent  evidence,  proved, 
if  denied. 

"  The  rule  of  responsibility  differs  from  the  rule  of  evidence. 
Prima  facie,  where  a  passenger,  being  carried  on  a  train,  is  in- 
jured without  fault  ot  his  own,  there  is  a  legal  presumption  of 
ne^ligeuce,  casting  upon  the  carrier  the  onus  of  disproving  it. 
This  is  the  rule  wnen  the  injury  is  caused  by  defect  m  the  road, 
cars  or  machinery,  or  by  want  of  diligence  or  care  in  those  em- 
ployed, or  by  any  other  thing  which  tlie  company  can  and  ought 
to  control  as  part  of  its  duty,  to  carry  the  passengers  safely ;  but 
this  rule  of  evidence  is  not  conclusive.  The  carrier  may  rebut  the 
presumption,  and  relieve  himself  from  responsibility,  by  showing 
the  injury  arose  from  an  accident  which  the  utmost  skill,  fore- 
sight and  diligence  could  not  prevent."  Meir  v.  Pennsylvania 
iSilroad,  64  renn.  State,  230,  and  cases  cited ;  Cooley  on  Torts, 
p.  663 ;  Wharton,  Law  of  Negligence,  sec.  661. 

Appellant  proved  that  the  car  in  which  he  was  seated  was 
thrown  from  the  track  and  crushed,  and  that  there  was  a  broken 
rail.  The  court  should  have  charged  the  jury  that  they  might 
infer  negligence  from  these  facts,  and  that  thereby  the  onus  pro- 
bandi  was  shifted  to  appellee. 

rV.  The  first  instruction  given  for  appellee  was  too  narrow,  be- 
cause it  confined  the  question  of  negligence  to  the  servants  and  em- 
ployees of  the  corporation  in  charge  oi  the  train  at  the  time  of  the 
accident,  when  it  might  have  been  the  result  of  previous  negli- 
gence on  the  part  of  the  company,  or  other  employees  than  those 
m  charge  of  the  train  at  the  time  of  the  accident  and  injury  to 
appellant.  What  was  the  condition  of  the  track ;  why  was  the 
rau  broken,  and  when  was  it  broken?  Was  the  car  badly  con- 
structed, or  out  of  repair  ?  The  evidence  is  silent  as  to  these  mat- 
ters. 

Railways  are  not  insurers  of  passengers,  and  not  responsible  for 
unavoidable  accidents,  but  ^^the  cases  all  agree  that  passenger 
carriers  by  railway  are  bound  to  the  utmost  diligence  which  hu- 
man skill  and  foresight  can  effect,  and  that  if  injury  occurs  by 
feaflon  of  the  slightest  omission  in  regard  to  the  highest  perfection 
of  all  the  apphances  of  transportation,  or  the  mode  oi  manage- 
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ment  at  the  time  the  damage  occurs,  the  carrier  is  responsible." 
2  Redfield,  Law  of  Railways,  p.  219. 

y.  The  second  and  third  instructions  asked  for  appellant,  and 
refused  by  the  court,  were,  in  substance,  that  if  the  jury  believed, 
from  the  evidence,  that  his  mind  was  in  a  state  of  derangement 
when  he  signed  the  release,  or  that  in  consequence  of  the  injury 
he  was  not  of  sound  mind,  they  should  find  for  him.  This  was 
in  effect  assuming,  upon  the  hyj)otheses  stated,  that  the  release 
was  absolutely  nuU  and  void,  and  incapable  of  ratification. 

Persons  who  are  insane  have  no  complete  power  of  contract 
Yet  their  acts  of  this  sort  are  not,  in  general,  absolute  nullities. 
Bishop  on  Contracts,  sec  284. 

"  Tnere  are  cases,"  says  Mr.  Bishop,  "  which  seem  to  hold,  or 
in  which  the  judges  incautiouslv  state  the  doctrine  to  be,  that 
where  a  contract  is  impeachable  lor  insanity,  it  is  absolutely  void. 
And  perhaps  there  may  be  circumstances  in  which  this  is  so  by 
the  better  aoctrine.  If  the  insanity  is  complete  and  profound,  the 
law  ought,  in  reason  and  justice,  to  be  so  held.  But  in  most  of 
the  cases  the  insanity  is,  on  the  facts,  only  partial ;  and  the  con- 
tract is  generallv  adjudged  to  be  merely  voidable  by  the  insane 
Eerson,  or  his  legal  representative,  and,  while  not  so  avoided, 
inding  on  the  other  party.  It  may  be  ratified  by  the  insane  per- 
son on  his  restoration  to  reason.  But,  before  ratification,  if,  for 
example,  it  is  a  deed  of  real  estate,  it  conveys  a  seizin  to  the 
grantee."  lb.,  sec.  296,  and  cases  cited ;  Allis  v.  Billings,  6  Met- 
calf  (Mass.),  417. 

If  appellant  was  in  fact  not  in  his  right  mind  when  he  executed 
the  release,  as  he  stated,  it  was  not  a  case  of  such  insanity  as  would 
render  the  contract  absolutely  null  and  void,  so  that  he  could  not 
ratify  it  on  becoming  rational. 

VI.  The  fifth  instruction  given  for  appellee  in  effect  sub- 
mitted to  the  jury  the  question  whether  or  not  appellant  was  suf- 
fering from  temporary  insanity  when  he  signed  the  release,  but 
declared,  as  a  matter  of  law,  that  he  could  not  recover  unless  he  had 
restored  or  offered  to  restore  to  appellee  the  money  paid  him  as  a 
consideration  for  executing  the  release. 

A  similar  proposition  was  disapproved  in  Henry,  ad.,  v.  Fine, 
23  Ark.,  417,  where  Brandon  had  made  a  bill  of  sale  for  a  slave 
when  insane,  and  his  administrator  brought  replevin  for  the  prop- 
erty. 

In  Allis  V.  Billings,  sup.,  the  court  said :  "  Adopting,  as  we  do, 
the  principle  that  the  (feed  of  an  msane  person  is  only  voidable, 
this,  while  it  gives  the  insane  grantor  full  power  and  authority  to 
avoid  the  deed,  and  thus  furnishes  full  protection  to  him  against 
all  acts  injurious  to  his  interests,  done  while  he  was  non  compos, 
also  entities  the  other  party  to  set  up  the  deed,  if  he  can  show  a 
ratification  or  adoption  of  it,  by  the  grantor,  after  he  is  restored  to 
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a  sonnd  mind.  If  the  grantor,  when  thus  capable  of  acting,  and 
with  fall  knowledge  of  nis  previons  acts,  and  of  the  natnre  and 
extent  of  them,  will  deliberately  adopt  and  ratify  them  ;  if  he  will 
knowingly,  and  in  the  exercise  of  his  proper  facalties,  take  the 
benefit  of  a  contract  made  while  he  was  insane,  it  is  competent 
for  him  to  do  so.  Bnt  the  consequence  will  be  to  give  force,  effect, 
and  validity  to  the  contract,  which  was  before  voidable."  See,  also, 
Arnold  v.  Kichmond  Iron  Works,  1  Gray  (Mass.),  413. 

Appellant  testified  that  he  had  no  recollection  of  receiving  any 
money  from  the  a^nt  of  appellee. 

If  insane  when  ne  received  it,  the  money  having  been  paid  him 
in  the  midst  of  his  family,  whether  he  remained  ignorant  of  the 
fact,  after  the  restoration  of  his  mind,  and  down  to  the  time  of 
the  commencement  of  the  salt,  was  a  question  of  fact,  which 
fihonld  have  been  submitted  to  the  jury,  as  well  as  the  question 
of  his  insanity  at  the  time  of  the  execution  of  the  release. 

For  the  errors  of  law  above  indicated,  we  think  it  safer  to  re- 
verse the  judgment,  and  remand  the  case,  that  the  issues  of  fact 
may  be  again  submitted  to  a  jJUTj  with  proper  instructions  from 
the  court.  See  Kentucky  R.  It.  Co.  v.  Tnomas,  ante,  p.  Y9 ;  Ful- 
ler V,  Jewett,  ante,  p.  109 ;  Walker  v.  Boston,  etc.,  B.  R.  Co., 
ante,  p.  141.  See  Pennsylvania  Co.  v.  Roys,  ante,  p.  225. 


Smtih 

V. 

Thb  Chicago  &  Kobthwestebn  Railway  CoicPAinr. 

March  12— May  27,  1880. 

(49  WUoonnn.  Bepori$,  448.) 

Ameading  eomplamt  a$  to  the  judgment  Mined.    Bee  Adjudieata,    Aotian  againit 

carrier  far  illegal  excess  of  charges. 

in  tbJB  action,  originally  brought  to  recover,  for  an  exaction  of  excessive 
charges  for  the  carriage  of  goods,  the  statutory  penalty  of  three  times 
tiie  excess,  it  was  determined  that  such  an  action  would  not  lie,  by  rea- 
son of  a  repeal  of  the  statute.  43  Wis.,  686.  The  prayer  of  the  com- 
plaint was  then  changed  so  as  to  demand  only  the  illegal  excess.    Held^ 

1.  That  this  was  in  effect  an  amendment  of  the  complaint  itself;  and 
that  the  question  whether  the  action  will  lie  under  such  amended  com- 
plaint is  not  res  adjudicata. 

2.  That,  as  the  excessive  charges  are  alleged  to  have  been  made 
^'*  wrongfully  and  fraudulently,"  the  action  may  be  regarded  as  still  one 
in  tort,  and  the  amendment  was  allowable. 

S.  That  the  cause  of  action  at  common  law,  now  stated  in  the  com- 
plunt,  was  not  repealed  or  suspended  by  the  statute. 

Appeal  from  the  Circuit  Conrt  for  Sank  County. 

This  action  was  brought  to  recover  the  penalty  (treble  damn^ee) 
piieBcribed  by  sec  9,  ch.  273,  Laws  of  1874,  for  excessive  freight 
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charges.  On  appeal  from  an  ordei*  overruling  a  demurrer  to  the 
complaint  (43  Wis.,  686),  this  court  held  that  the  action  would  not 
lie,  because  of  the  repeal  of  the  statute.  The  case  having  been 
remitted  to  the  Circuit  Court,  plaintifi  by  its  leave  served  and  filed 
an  amended  complaint  containing  substantially  the  same  statement 
of  facts,  but  in  two  separate  counts.  The  first  count  charges  that 
certain  freight,  the  property  of  plaintiff,  was  delivered  by  him  to 
defendant  for  transportation  at  its  special  request ;  that  defendant 
"  undertook  and  faithfully  promised"  plaintiff  to  carry  and  deliver 
the  same  to  a  specified  place,  "  at  and  in  consideration  of  the  just 
and  legal  rates  then  in  force  and  established  by  the  laws  of  the 
State  of  Wisconsin ;"  but  that,  disregarding  its  duty  as  carrier  and 
its  said  promise  and  undertaking,  said  defendant,  ^'  contriving  and 
fraudulently  intending  craftily  and  subtilely  to  deceive  and  mjure 
said  plaintiff,"  compelled  him  to  pay  on  said  freight  a  large  amount 
(specified  in  the  complaint)  in  excess  of  the  rates  allowed  by  law 
and  so  agreed  upon,  which  excess  the  plaintiff  paid  under  protest. 
The  second  count,  except  the  prayer  for  relief,  is  a  verbatim  cony 
of  the  original  complaint.  It  first  sets  forth  the  shipments  of  f reignt 
as  in  tlie  first  count,  without  specifying  any  contract,  and  then  avers 
that  the  defendant  "  demanded  of  the  plaintiff  and  compelled  him 
wrongfully  and  fraudulently  to  pay  "  thereon  the  amount  speci- 
fied, "  in  excess  of  the  legal  and  just  rates  allowed  by  law  to  be 
charged  by  said  defendant,"  which  excess,  it  is  again  alleged, 
was  paid  under  protest.  The  prayer  is  simply  for  the  recovery  of 
the  illegal  excess  paid  by  plaintiff. 

Defendant's  motion  to  strike  out  the  amended  complaint  as 
"  unauthorized,  inadeauate  and  improper,"  was  denied  with  leave 
to  answer ;  and  defenaant  appealed  from  the  order. 

F.  J.  Lamb,  for  appellant : 

So  far  as  the  amended  complaint,  or  any  count  of  it,  is  identical 
with  or  sets  forth  essentially  the  same  cause  of  action  as  the 
original  complaint,  it  may  be  disregarded ;  because  it  is  res  ad  judi- 
cata in  this  case  that  the  original  complaint  did  not  state  facts 
suflicient  to  constitute  a  cause  of  action,  43  Wis.,  686.  There  is 
no  substantial  difference,  unless  the  first  count  is  to  be  regarded  as 
setting  up  an  express  or  implied  contract  and  its  breacn  as  the 
foundation  of  the  action.  But  the  original  action  was  one  arising 
ex  delicto.  The  proposed  amendment,  therefore,  changes  the 
ground  or  cause  of  action,  and  this  change*,  which  is  radical  and 
fundamental,  was  unauthorized.  Streeter  v.  Railway  Co.,  44  Wis., 
382;  Newton  v.  AlHs,  12  id.,  378;  Larkin  v,  Noonan,  19  id.,  82 ; 
Stevens  v.  Brooks,  23  id.,  196 ;  Sweet  v.  Mitchell,  15  id.,  641 ; 
Supervisors  v.  Decker,  30  id.,  630 ;  34  id.,  3Y8 ;  Johnson  v.  Filk- 
ington,  39  id.,  62 ;  Bray  ton  v,  Jones,  5  id.,  117.  As  now  proposed, 
the  action  would  be  a  common-law  action  based  upon  contract. 
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Eegarding  it  thiis,  plaintiff  must  etill  fail,  because,  1.  While  the 
statute  was  in  force,  it  covered  the  whole  ground  of  transportation 
of  freights,  fixing  the  entire  details  as  to  price  and  charges,  and 
the  duty  to  receive  and  transport,  so  that  no  room  was  left  for 
contract  in  these  respects.  As  a  necessary  consequence,  the  com- 
mon-law action,  dunng  the  existence  of  the  statute,  was  abrogated, 
and  did  not,  because  it  could  not,  exist.  2.  If  no  common-law 
action  then  arose,  none  could  be  revived  by  the  repeal  of  the  stat- 
nte.  Commonwealth  v.  Marshall,  11  Pick.,  350.  3.  But  the  case 
does  not  stand  now  as  it  would  upon  a  simple  repeal  of  the  statute. 
The  repealing  act  (ch.  57  of  187G)  was  one  by  which  the  whole 
subject-matter  was  revised.  New  provisions  were  substituted  for 
the  old,  and  the  whole  matter  is  still  controlled  by  statute,  so  that 
there  has  been  no  opportunity  for  the  revival  or  restoration  of  the 
common  law  or  of  its  remedy. 

J.  W.  Lusk,  for  respondent : 

This  action  was  brought,  not  expressly  to  recover  the  penalties 
prescribed  by  the  law  oi  1874,  but  to  recover  whatever  was  plain- 
tiffs due  under  the  law,  statutory  or  common.  Keforence  in  the 
original  complaint  to  that  statute  was  carefully  avoided.  There 
was  simply  a  plain,  clear  statement  of  the  facts  on  which  plaintifi 
based  his  right  of  action,  as  the  code  requires.  This  court  held,  on 
demurrer,  that  we  had  asked  judgment  for  more  than  we  were 
entitled  to.  They  did  not  and  will  not  hold  that  plaintiff  cannot 
recover  the  actual  amount  of  excessive  freight  extorted  from  him 
by  defendant.  But  the  facts  on  which  he  must  rely  are  the  same 
in  either  case.  The  only  amendment  of  which  the  complaint  was 
susceptible,  therefore,  was  in  the  prayer  for  relief.  To  obtain  a 
hearing  in  court  the  plaintiff  was  obliged  to  go  back  to  the  old 
form  of  common-law  pleading,  and  allege  an  express  contract  for 
the  carriage,  which  he  did  not  expect  to  prove  ;  but  for  safety  the 
body  of  the  original  complaint  was  retained  in  the  second  count. 
The  cause  of  action  is  not  changed.  It  is  still  in  tort  for  the 
extortion  by  defendant.  The  facts  and  proof  under  the  original 
or  amended  complaint  must  be  identical.  The  question  is  simply 
how  much  plaintiff  can  recover  upon  those  facts.  In  all  tlie  cases 
cited  by  appellant,  the  proposed  amendments  would  recjuire  a 
different  state  of  facts  or  different  proofs  to  sustain  them,  and 
hence  they  are  not  in  point. 

The  following  opinion  was  filed  March  30,  1880 : 

Obtton,  J. — The  two  counts  of  the  complaint  are  not  substan- 
tially dissimilar,  and  both  charge  the  appellant  company  with 
having  taken  from  the  respondent  rates  and  charges  for  transpor- 
tation above  the  rates  fixed  by  law,  and  in  violation  of  express 
statute  prohibiting  the  same,  by  compulsion,  and  a^inst  the  pro- 
test of  the  respondent.     The  action  was  originally  brought  by 
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similar  avennents  for  the  penalties  prescribed  in  section  9,  ch.  278, 
Laws  of  1874,  which  has  been  since  repealed ;  and  it  was  held  by 
this  court  (43  Wis.,  688)  that  the  action  could  no  longer  be  main- 
tained for  three  times  the  excess  so  taken  while  said  section  was 
in  force. 

So  far  as  we  are  informed  by  the  record  upon  this  appeal,  the 
respondent  thereupon  amended  his  complaint,  not  materially  in  its 
statement  of  facts,  but  by  asking  for  entirely  different  relief,  viz., 
instead  of  the  penalties,  merely  the  excess  of  the  rates  and  charges 
allowed  by  the  statute,  so  extorted  and  compelled,  and  so  paid 
under  protest.  In  this  case  we  must  hold  tliat  this,  of  itself,  was 
a  very  material  amendment.  The  first  complaint,  although  stating 
substantially  the  same  facts,  was  one  exclusively  for  the  penalties 
of  the  statute,  and  was  so  conceded  to  be  by  the  learned  counsel  on 
both  sides ;  and  it  was  not  claimed,  upon  the  argument,  that  it 
might  be  sustained  and  held  sufficient  for  the  recovery  of  the 
excess  merely,  as  in  an  action  at  common  law;  and  although 
changing  the  prayer  is  not  generally  changing  the  complaint,  yet 
when  the  action  was  claimed  to  have  been  brought  solely  for  the 
penalties,  and  so  treated  both  by  counsel  and  the  court,  for  the 
purposes  of  the  former  appeal,  the  facts  stated  and  the  prayer  for 
relief  were  very  properly  held  inseparable ;  and  it  n^ust  now  be 
held  that  cliaiiging  the  prayer  for  the  statutory  penalties  to  one 
for  the  relief  which  is  consequential  from  the  facts  stated  at  com- 
mon law,  is  in  effect  an  amendment  of  the  complaint  itself.  It 
follows,  therefore,  tliat  the  decision  of  this  court  upon  the  former 
appeal  is  not  conclusive  of  the  question  here  presented. 

The  demurrer  to  the  former  complaint  was  sustained  on  the 

f  round  that  it  was  intended  to  go  only  for  the  penalties  which  had 
een  repealed.  That  the  complaint,  so  amended,  mi^ht  be  sua- 
tained  for  the  excess  over  the  lawful  rates,  so  exacted  and  com- 
pelled, is  strongly  intimated  by  the  chief  justice  in  Rood  v.  The 
C,  M.  &  St.  Paul  Railway  Co.,  43  Wis.,  146,  where  a  similar  com- 
plaint was  held  insufficient  for  the  recoveiy  of  the  penalties  in 
consequence  of  the  rej^eal  of  the  statute,  m  the  following  Jan 
guage :  "  It  may  be,  however,  that  the  complaint  can  be  amended 
so  as  to  go  for  the  difference  between  the  rates  paid  by  the  re- 
spondent and  the  legal  rates  at  the  time." 

The  principle  which  is  the  foundation  of  the  action,  with  the 
complaint  so  amended,  has  been  recognized  by  this  court  in  NoyeB 
V.  The  State,  46  Wis.,  260,  where  the  action  was  brought  to  recover 
license  moneys  which  had  been  exacted  by  reason  of  the  statute  then 
in  force,  but  which  had  afterwards  been  held  unconstitutional  and 
void ;  and  in  Wood  v.  Lake,  13  Wis.,  94,  where  the  excess  of 
interest  above  the  rate  fixed  by  law,  and  exacted  and  paid,  was 
allowed  to  be  recovered  in  a  common-law  action  as  for  money  had 
and  received. 
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It  is  objected  that  the  action,  if  it  go  merely  for  the  illegal 
excess,  is  in  assumpsit,  and  not  in  tort,  and,  the  former  action  tor 
the  penalties  being  in  tort,  it  cannot  be  changed  into  assumpsit  by 
an  amendment  of  the  complaint.  There  appears  to  be  no  good 
reason  in  such  a  case  why  tne  action  may  not  be  in  either  tort  or 
assumpsit,  as  in  the  case  of  Wood  v.  The  Milwaukee  &  St.  Paul 
Eailway  Co.,  32  Wis.,  398,  where  the  act  complained  of  was  both 
a  breach  of  contract  and  of  duty,  and  the  plaintiff  had  an  election 
to  bring  his  suit  in  assumpsit  or  tort.  The  excess  in  the  present 
case  is  charged  to  have  been  exacted  and  compelled  "  wrongfully 
and  fraudulently,"  which  language  would  seem  to  give  character 
to  the  action  as  one  in  tort,  xhe  repeal  of  the  statute  as  to  the 
penalties,  and  a  change  in  the  rates  of  transportation,  would  cer- 
tainly not  affect  this  action,  going  merely  for  the  excess  exacted 
and  paid  while  the  law  prohibiting  it  was  in  force  ;  for  the  right 
of  action  had  fully  accrued  and  was  complete  when  the  unlawful 

Eiyment  was  exacted  and  paid — a  fully  vested  right  at  common 
w.    The  Steamship  Co.  v.  Joliffe,  2  Wall.,  450. 

It  is  also  objected  that  the  statute  prescribing  the  penalties  for 
snch  an  act,  while  in  force,  suspended  all  other  remedies.  There 
might  be  force  in  the  objection  if  there  had  been  no  other  remedy 
for  such  an  unlawful  exaction  except  a  statutory  one  ;  then  a  new 
statutory  remedy  might  have  the  effect  to  suspend  or  repeal  the 
former  one.  But  I  know  of  no  principle  by  which  a  civil  com- 
mon-law remedy  is  suspended  bv  a  statute  prescribing  penalties  for 
the  same  act.  In  such  a  case  tne  remedies  would  be  cumulative, 
one  civil,  and  the  other  quasi  penal,  which  might  be  waived.  It 
would  be  equally  pertinent  and  tenable  to  claim  that  the  statute 
making  malicious  trespass  criminal  suspended  or  repealed  the  com- 
mon-law action  for  trespass.  Questions  relating  to  common-law 
and  statutoiy  offences  nave  no  application  to  this  point,  which 
appears  to  be  too  clear  for  further  argument.  The  motion  to 
strike  off  the  amended  complaint,  on  the  ground  that  it  is  the 
same  complaint  that  this  court  held  insufficient  on  the  former 
appeaJ,  or  for  any  reason  given,  was  properly  overruled. 

By  the  Court. — The  order  of  the  Circuit  Court  is  affirmed,  with 
costs. 

A  motion  for  a  rehearing  was  denied  May  27,  1880. 

Bee  IllinoiB,  etc.  B.  &  Co.  «.  State,  ante,  p.  188. 
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Thb  Cbntbal  Bailboad  Company 

V. 

Bbunson. 

(68  Gmrgia  BaparU,  504.     May  Term^  1879.) 

1.  The  court  of  the  county  whence  cotton  is  shipped  has  jurisdiction  to  try 
a  claim  for  failure  to  deliver  the  same,  or  part  thereof,  at  the  phice  of 
destination  by  a  railroad  company. 

3.  Evidence  that  other  persons  had  cotton  stolen  from  their  bales  at  the 
depot  where  it  was  shipped  is  not  admissible  to  show  that  the  company 
or  its  agents  stole  the  plain tifiTs  cotton,  though  such  cotton  was  stolen 
during  the  months  when  plaintiff^s  was  shipped  and  by  employees  of  the 
company f  the  issue  being  the  loss  of  the  cotton  in  weignt  by  evaporation 
or  by  the  fault  of  the  carrier. 

8.  The  judgment  being  reversed  on  the  admission  of  the  said  evidence,  no 
opinion  is  expressed  on  the  weight  of  the  evidence  generally,  except  that 
this  illegal  testimony  may  have  influenced  the  jury  and  controlled  the 
verdict. 

Bruuson  brought  two  suits  against  the  Central  Kailroad  in  Hous- 
ton County  Court  for  about  $150.  He  alleged  that  in  the  months 
of  September,  October,  November,  and  December,  1877,  he  had 
delivered  to  the  company  at  Perry,  Ga.,  one  hundred  and  ninety- 
three  bales  of  cotton  to  be  transported  to  Macon,  and  delivered  to 
Campbell  &  Jones,  and  Saulsbury,  Respess  &  Co. ;  that  the  com- 
pany failed  to  deliver  something  over  sixteen  hundred  pounds  of 
this  cotton,  and  that  demand  for  payment  had  been  made  and 
refused. 

The  cases  were  appealed  to  the  Superior  Court  and  tried  to- 
gether. The  main  question  involved  was  whether  the  cotton  lost 
m  weight  from  natural  causes  incident  to  shipment,  like  evapora- 
tion, or  through  fault  on  the  part  of  the  defendant.  The  jury 
found  for  the  plaintiff  $72.90.  Defendant  moved  for  a  new  trial 
on  the  following  among  other  grounds : 

1.  Because  the  court  overruled  a  motion  to  dismiss  the  case  for 
want  of  jurisdiction. 

2.  Because  the  court  admitted  testimony  as  to  losses  of  cotton 
flufiered  by  other  parties  about  the  same  time  through  the  dis- 
honesty of  some  of  defendant's  employees. 

3.  Because  the  verdict  was  contrary  to  law  and  the  evidence 
The  motion  was  overruled  and  the  defendant  excepted. 

W.  S.  Wallace,  for  plaintiff  in  error. 

Duncan  &  Miller,  for  defendant. 

Jaokson,  Justice. — 1.  We  think  that  the  Superior  Court  of 
Houston  County  had  jurisdiction  to  tr^  this  case.  It  was  a  case 
whioh  arose  against  the  company  for  failure  to  deliver  cotton  com- 
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mitted  to  it  as  a  carrier  at  Perry,  in  Houston  County,  and  to  be 
transported  thence  to  another  point.  The  contract  was  there 
made  and  the  baihnent  there  be^an,  and  the  damage  may  have 
there  been  done  by  the  failure  of  me  company  to  ship  it.  54  Ga., 
251. 

2,  3.  Under  the  issue  for  trial  we  think  that  the  court  erred  in 
admitting  testimony  that  other  people's  cotton  had  been  stolen  by 
agents  of  the  company  at  Perry.  It  is  too  remote  to  affect  tins 
particular  cotton  ox  this  plaintiff.  The  issue  was  its  loss,  whether 
it  weighed  less  than  wlien  shipped,  and  if  it  did,  whether  that 
was  caused  by  evaporation,  or  by  the  fault  of  the  qarrier.  As  this 
testimony  may  have  controlled  the  verdict,  we  award  a  new  trial, 
without  expressing  an  opinion  on  the  weight  of  the  evidence. 

Judgment  reversed. 


Eliza  J.  Denkioe,  Administratrix, 

V. 

Central  E.  E.  Co.  of  New  Jebsey. 

{Advance  Cme^  U,  8.  Supreme  Courts  Oct.  Term,  1880.) 

1.  Wherever,  by  either  the  common  law  or  the  statute  law  of  a  state,  a  ri^ht 

of  action  has  become  fixed  and  a  legal  liability  incurred,  that  liability 
may  be  enforced  and  the  right  of  action  pursued  in  any  court  which  has 
jurisdiction  of  such  matters,  and  can  obtain  jurisdiction  of  the  parties. 

2.  The  plaintifTs  husband  received  injuries  in  New  Jersey,  through  the  neg- 

ligence of  the  defendant,  which  resulted  in  his  death.  Letters  of  admin- 
istration were  granted  plaintiff  in  New  York.  The  statutes  of  New  Jer- 
sey and  New  York,  giving  a  right  of  action  in  such  cases,  are  substan- 
tially the  same.  SM,  that  plaintiff  could  maintain  an  action  in  the 
courts  of  New  York  against  the  defendant  for  causing  the  death  of  her 
husband  in  New  Jersey. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

A.  J.  Parker,  for  Plaintiff  in  error. 

H.  G.  DeForest,  for  defendant  in  error. 

MiLLEB,  J. — The  plaintiff  in  error  brought  her  suit  in  a  state  court 
of  New  York  to  recover  damages  for  the  deatli  of  her  husband  by  an 
accident  on  the  defendant's  railroad.  The  railroad  company  entered 
an  appearance  and  removed  the  case  into  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New  York,  on  the  ground 
that  the  plaintiff  was  a  citizen  of  New  York  and  the  defendant  a 
corporation  of  the  State  of  New  Jensey.  The  complaint  filed  in  the 
Circuit  Court  alleges  that  plaintiff  was  a  widow  and  her  children 
were  next  of  kin  to  the  decedent,  and  that  she  was  administratrix 
of  his  estate,  appointed  by  the  proper  court  in  New  York.     Other 
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allegations  showed  the  death  of  the  hasband  bynegligence  of  the 
defendant,  and  claimed  $15,000  damages.  The  answer  of  de- 
fendant denied  the  n^ligence,  but  admitted  the  death  by  the  train 
running  off  the  track  m  New  Jersey,  and  that  there  were  a  widow 
and  next  of  kin,  and  that  plaintin  had  been  appointed  adminis- 
tratrix by  the  Surrogate  of  Albany  County,  New  i  ork.  The  parties 
waived  a  jury,  and  plaintiff  introduced  evidence  tending  to  prove  the 
negligence  cnarged,  and  rested.  Whereupon  the  court  ruled  that 
for  the  loss  of  her  husband  accruing  in  the  State  of  New  Jersey, 
under  the  special  statute  of  that  state  on  that  subject,  plaintiff  could 
not  recover  in  that  action,  and  gave  judgment  for  the  defendant, 
to  which  this  writ  of  error  is  prosecut^.  It  is  understood  that 
this  decision  rested  solely  upon  the  proposition  that  the  liability  for 
the  death  of  a  party  by  a  civil  action  for  damages,  under  the  statute 
of  New  Jersey,  can  be  enforced  by  no  one  but  an  administrator  or 
other  personal  representative  of  the  deceased,  appointed  by  the 
authonty  of  that  state.  And  the  soundness  or  unsoundness  of  this 
proposition  is  what  we  are  called  upon  to  decide.  The  statute  of 
N  ew  Jersey,  under  which  the  action  was  brought,  is  as  follows : 
"  §  1.  That  whenever  the  death  of  a  person  shall  be  caused  by  wrong- 
ful act,  neglect,  or  default,  and  the  act,  neglect  and  default  is  sucn 
as  would,  if  death  had  not  ensued,  have  entitled  the  party  injured 
to  maintain  an  action  and  recover  damages  in  respect  thereof,  then 
and  in  every  such  case  the  person  who,  or  the  corporation  which, 
would  have  been  liable,  if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death  of  the  person  in- 
jured, and  although  the  death  shall  have  been  caused  under  such  cir- 
cumstances as  amount  in  law  to  felony.  §  2.  That  every  such  action 
shall  be  brought  by  and  in  the  names  of  the  personal  representatives 
of  such  deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of 
kin  of  such  deceased  person,  and  shall  be  distributed  to  such  widow 
and  next  of  kin  in  the  proportions  provided  by  law  in  relation  to 
the  distribution  of  personal  property  left  by  persons  dying  intestate ; 
and  in  every  such  action  the  jury  may  give  such  damages  as  they  shall 
deem  fair  and  just,  with  reference  to  the  pecuniary  injury  result- 
ing from  such  death,  to  the  wife  and  next  of  kin  of  such  deceased 
person." 

It  must  be  taken  as  established  by  the  record  that  the  accident 
by  which  plaintiff's  husband  came  to  his  death  occurred  in  New 
Jersey,  under  circumstances  which  brought  the  defendant  within 
the  provisions  of  the  first  section  of  the  act  making  the  company 
liable  for  damages,  notwithstanding  the  death.  It  is  scarcely  con 
tended  that  the  act  belongs  to  the  class  of  criminal  laws  which  can 
only  be  enforced  by  the  courts  of  the  state  where  the  offence  was 
committed ;  for  it  is,  though  a  statutory  remedy,  a  civil  action  to 
recover  damages  for  a  civil  injury.    It  is  indeea  a  right  dependent 


DSNNIOK  V.  CENTRAL  R.  R.  CO.  OF  NEW  JERSEY.  311 

fiolely  on  the  statute  of  the  state ;  bmt  when  the  act  is  done  for 
which  the  law  says  the  person  shall  be  liable,  and  the  action  by 
which  the  remedy  is  to  oe  enforced  is  a  personal  and  not  a  real  ao- 
tion,  and  is  of  that  character  which  the  law  recognizes  as  transitory 
and  not  local,  we  cannot  see  why  the  defendant  may  not  be  held 
Kable  in  any  court  to  whose  jurisdiction  he  can  be  subjected  by 
personal  process  or  by  vohintary  appearance,  as  was  the  case  here. 
It  is  difficult  to  understand  how  the  nature  of  the  remedy,  or  the 
jurisdiction  of  the  courts  to  enforce  it,  is  in  any  manner  dependent 
on  the  question  whether  it  is  a  statutory  right  or  a  common-law 
right.  Wherever,  by  either  the  conMnon  law  or  the  statute  law  of 
a  state,  a  right  of  action  has  become  fixed  and  a  legal  liability  in- 
carred,  that  liability  may  be  enforced  and  the  right  of  action  pur- 
sued in  any  court  whicn  has  jurisdiction  of  such  matters  and  can 
obtain  jurisdiction  of  the  parties. 

The  action  in  the  present  case  is  in  the  nature  of  trespass  to  the 
person,  always  held  to  be  transitory,  and  the  venue  immaterial,  and 
the  local  court  in  New  York,  and  the  Circuit  Court  of  the  United 
States  for  the  Northern  District,  were  competent  to  try  such  a  case 
when  the  parties  were  properly  before  it.      See  Mostyn  v.  Fabri- 

Ss,  1  Cowp.,  161 ;  Rafael  v,  Verelst,  2  W.  Blacks.,  1055 ;  Mo- 
enna  v,  Fisk,  1  How.,  241.  We  do  not  see  how  the  fact  that  it 
was  a  statutory  right  can  vary  the  principle.  If  the  defendant  waa 
le^ly  liable  m  New  Jersey,  he  could  not  escape  that  liability  by 

Sdng  to  New  York.  If  the  liability  to  pay  money  was  fixeS  by 
e  law  of  the  state  where  the  transaction  occurred,  is  it  to  be  said 
it  can  be  enforced  nowhere  else  because  it  depended  upon  statute  law 
and  not  upon  common  law  ?  It  would  be  a  very  aangerous  doc- 
trine to  establish,  that  in  all  cases  where  the  several  states  have 
substituted  the  statute  for  the  common  law,  the  liability  can  be  en- 
forced in  no  other  state  but  that  where  the  statute  was  enacted  and 
the  transaction  occurred.  The  common  law  never  prevailed  in 
Louisiana,  and  the  rights  and  remedies  of  her  citizens  depend  upon 
her  civil  code.  Can  these  rights  be  enforced  or  the  wrongs  of  her 
citizens  be  redressed  in  no  other  state  of  the  Union  i  The  coiitrafy 
has  been  held  in  many  cases.  See  Ex-parte  Van  Eiper,  20  Wend. 
614;  Lowry  v.  Inraan,  46  N.  Y.  (Court  of  Appeals^,  119  ;  Picker- 
ing i;.  Fisk,  6  Vt.,  102;  Railroad  v.  Sprayberry,  8  iiaxter  (Tenn.), 
341 ;  Great  Western  R.  Co.  v.  Miller,  19  Slich.,  305.  But  it  is  said 
that,  conceding  that  the  statute  of  the  State  of  New  Jersey  estab- 
lished the  liability  of  the  defendant  and  gave  a  remedy,  the  rio:ht 
of  action  is  limited  to  a  personal  representative  appointed  in  that 
state  and  amenable  to  its  jurisdic*^ion.  The  statute  does  not  say 
this  in  terms.  "Every  such  action  shall  be  brought  by  and  in  the 
name  of  the  personal  representatives  of  such  deceased  person."  It 
may  be  admitted  that  for  the  purpose  of  this  case  the  words  "per- 
sonal representatives''  mean  tne  administrator.     The  plaintiff  is, 
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then,  the  only  personal  representative  of  the  deceased  in  existence, 
and  the  coiistmetion  thos  given  the  statute  is  that  snch  a  suit  shall 
not  l)e  brought  by  her.  This  is  in  direct  contradiction  of  the  words 
of  the  statute.  The  advocates  of  this  view  interpolate  into  the 
statute  what  is  not  there,  by  holding  that  the  personal  representa- 
tive must  be  one  residing  in  the  state  or  appointed  by  its  authority. 
The  statute  says  the  amount  recovered  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin.  Why  not  add  here  also,  by 
construction,  '*  if  they  reside  in  the  State  oi  New  Jersey"  ?  It  is 
obvious  that  nothing  in  the  language  of  the  statute  requires  such  a 
constniction.  Indeed,  by  inference  it  is  opposed  to  it.  The  first 
section  makes  the  liability  of  the  corporation  or  person  absolute 
where  the  death  arises  from  their  negligence.  Who  shall  say  it 
depends  on  the  appointment  of  an  administrator  within  the  State  I 
The  second  section  relates  to  the  remedy,  and  declares  who  shall 
receive  the  damages  when  recovered.  Tnese  are  the  widow  and 
next  of  kin.  TIius  far  the  statute  declares  under  what  circum- 
.  stances  a  defendant  shall  be  liable  for  damages,  and  to  whom  they 
shall  be  paid.  In  this  there  is  no  ambiguity.  But  fearing  there 
might  be  a  question  as  to  the  proper  person  to  sue,  the  act  removes 
any  doubt  bv  designating  the  personal  representative.  The  plain- 
tin  here  is  tliat  representative.  Why  can  she  not  sustain  the  action  ? 
Let  it  be  remembered  that  this  is  not  the  case  of  an  administrator, 
appointed  in  one  state,  suing  in  that  character  in  the  courts  of  an- 
other state,  without  any  authority  from  the  latter.  It  is  the  gen- 
eral rule  that  this  cannot  be  done.  The  suit  here  was  brought  by 
the  administratrix  in  the  court  of  the  state  which  had  appointed  her, 
and  of  course  no  objection  could  be  made.  If,  then,  tne  defendant 
was  liable  to  be  sued  in  the  courts  of  the  state  of  New  York  on 
this  cause  of  action,  and  the  suit  could  only  be  brought  by  the  i>er- 
sonal  representative  of  the  deceased,  and  if  the  plaintiff  is  the  per- 
sonal representative  of  the  deceased,  whom  the  courts  of  that  state 
are  l)ound  to  recognize,  on  what  principle  can  her  right  to  maintain 
the  action  be  denied  ?  So  far  as  any  reason  has  been  given  for  such 
a  pro])(>sition,  it  seems  to  be  this :  that  the  foreign  aaministrator  is 
not  responsible  to  the  courts  of  New  Jersey,  and  cannot  be  com- 

})elled  to  distribute  the  amount  received  m  accordance  with  the 
^e\v  Jersey  statute.  But  the  courts  of  New  York  are  as  capable 
of  enforcing  the  rights  of  the  widow  and  next  of  kin,  as  the  courts 
of  New  Jei^sey.  And  as  the  court  which  rendered  the  judgment 
for  damages  in  favor  of  the  administratrix  can  only  do  so  by  virtue 
of  tlie  Isew  Jersey  statute,  so  any  court  having  control  oi  the  ad- 
ministratrix can  compel  distribution  of  the  amount  received  in  the 
manner  pref^cribed  by  that  statute.  Again,  it  is  said  that  by  virtue 
of  her  appointment  in  New  York,  the  administratrix  can  only  act 
upon  or  auininister  that  which  was  of  the  estate  of  the  deceased  in 
his  lifetime.     There  can  be  no  doubt  that  much  that  comes  to  the 
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hands  of  administrators  or  executors  most  go  directly  to  heirs  or 
devijgees,  and  is  not  subject  to  sale  or  distribution  in  any  other  mode, 
as  the  amount  set  apart  in  most  of  the  states  to  the  family,  de- 
vises of  specific  property  to  individuals,  all  of  which  can  be  enforced 
in  the  courts ;  and  no  reason  is  perceived  why  the  specific  direction 
of  the  law  on  this  subject  may  not  invest  the  administrator  with 
the  right  to  receive  or  recover  by  suit,  and  the  duty  of  distributing 
under  that  law.  There  can  be  no  doubt  that  an  administrator  in- 
vested with  the  apparent  right  to  receive  or  recover  by  suit  prop- 
erty or  money,  may  be  compelled  to  deliver  or  pay  over,  to  some 
one  who  establishes  a  better  right,  or  that  what  was  so  recovered 
was  held  in  trust  for  some  one  not  claiming  under  the  will  or  under 
the  administrator.  And  so  here.  The  statute  of  New  Jersey  says 
the  personal  representative  shall  recover,  and  the  recovery  shall  oe 
for  the  benefit  of  the  widow  and  next  of  kin.  It  would  be  a  re- 
proach to  the  laws  of  New  York  to  say  that  when  the  money  re- 
covered in  such  an  action  as  this  came  to  the  hands  of  the  admin- 
istratrix, her  courts  could  not  compel  distribution  as  the  law 
directs.  It  is  to  be  said,  however,  that  a  statute  of  New  York, 
just  like  the  New  Jersey  law,  provides  for  bringing  the  action  by 
the  personal  representative,  ana  for  distribution  to  the  same  parties, 
and  an  administrator  appointed  under  the  law  of  that  state  would 
be  held  to  have  recovered  to  the  same  uses,  and  subject  to  the  i-em- 
edies  in  her  fiduciary  character  which  both  statutes  require.  We 
r3  aware  that  the  case  of  Woodward  v.  Michigan  Southern  R.  R. 
Oo.,  10  Ohio  St.  R.,  120,  asserts  a  different  doctrine,  and  has  been 
followed  by  the  cases  of  Richardson  v.  New  York  Central  R.  R. 
Co.,  98  Mass.,  85,  and  McCarthy  v.  Chicago,  etc.,  R.  R.  Co.,  18  Kas., 
46.  The  reasons  which  support  that  view,  we  have  endeavored  to 
show,  are  not  sound.  These  cases  are  opposed  by  the  latest  decis- 
ions on  the  subject  in  the  Court  of  Appeals  of  New  York,  in  the 
case  of  Leonard  v.  The  Columbia  Steam  Navigation  Co.,  not  yet 
reported,  but  of  which  we  have  been  furnished  with  a  certified 
copy. 

The  right  to  recover  for  an  injury  to  the  person,  resulting  in 
death,  is  of  very  recent  origin,  and  depends  wholly  upon  statutes 
of  the  different  states.  The  questions  growing  out  oi  these  stat- 
utes are  new,  and  many  of  them  unsettled.  Each  state  court  will 
construe  its  o^wn  statute  on  the  subject,  and  differences  are  to  be 
expected.  In  the  absence  of  any  controlling  authority  or  general 
concurrence  of  decision,  this  court  must  decide  for  itself  the  ques- 
tion now  for  the  first  time  presented  to  it ;  and  with  every  respect 
for  the  courts  which  have  held  otherwise,  we  think  that  sound 
principle  clearly  authorizes  the  administrator,  in  cases  like  this,  to 
maintain  the  action. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed,  with 
directions  to  award  a  new  trial. 
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[We  give  below  the  able  opinion  of  Mr.  Justice  Miller  in  Lediiard  v.  Co- 
lumbia titeam  Navigation  Co.,  rendered  at  the  February  T<rm,  1881,  of  the 
New  Tork  Court  of  Appeals.  All  the  judges  concurred  except  Mr.  Justice 
Rapallo,  who  did  not  sit.  The  plaintin^s  intestate  was  killed  by  the  explo- 
aioD  of  the  boiler  of  the  steamer  Adelphi,  while  in  the  harbor  of  Soutb  Nor- 
walk,  Connecticut.  Letters  of  administration  were  issued  to  plaintiff  by  the 
Surrogate  of  New  Tork  County,  which  showed  upon  their  face  that  the 
intestate  died  leaving  assets  in  the  State  and  County  of  New  York.  The 
plaintiff  averred  in  his  complaint,  and  proved  upon  the  trial,  that  the  statutes 
of  Connecticut  gave  aright  of  action  to  ttie  representatives  of  a  person  killed 
by  the  negligence  of  a  corporation,  in  ccrtuin  cases,  the  dumagua  not  to  ex- 
ceed $5000,  such  law  being  similar  to  New  Tork  statutes.  Yerdict  for 
$5000. -Ed.] 

**  The  intestate  was  killed  by  reason  of  the  explosion  of  a  boiler  of  a  steamer, 
within  the  boundaries  of  the  State  of  Connecticut,  which  the  jury  found  waa 
occasioned  by  the  neglip^euce  of  the  defendants,  who  were  owners  Uiereof. 
The  statutes  of  that  state  created  a  cause  of  action  in  favor  of  and  for  the 
benefit  of  the  next  of  kin  and  heirs  at  law  in  certain  cases  which  are  enumer- 
ated. By  the  Revised  Statutes  of  1875,  sec.  8,  p.  488,  a  right  of  action  la 
given  to  the  representatives  of  a  person  killed  by  the  negligence  of  any  rail- 
road company  or  its  servants,  to  recover  damages  to  the  amount  of  $5000. 
By  the  provisions  of  the  statutes  of  that  state,  the  common-law  rule  as  to 
actions  for  injuries  to  the  person  is  changed,  and  it  is  provided  that  an  action 
to  recover  damaj^cs  for  injury  to  the  person,  etc.,  shall  not  abate  by  reason 
of  death,  and  that  the  executor  or  administrator  may  prosecute  the  same; 
and  that  all  actions  for  injury  to  the  person,  whether  the  same  do  or  do  not 
instantaneouidy  or  otherwise  result  in  death,  shall  survive  to  his  executor  or 
admin istnitor,  etc.  Statutes  of  Connecticut,  revision  of  1875,  chap.  6,  title 
19,  sees.  8,  0.  It  is  held  that  under  these  provisions  of  thestsitutes  of  Con- 
necticut an  action  lies  in  that  state  in  favor  of  the  representatives  of  a  deceased 
party  to  recover  damages.  Murphy  t>.  New  York,  etc.,  R.  R  Co.,  80  Conn., 
184;  S.  C,  29  Conn.,  496;  Soule  t>.  N.  Y.,  etc.,  R.  R.  Co.,  94  Conn,,  275. 

**  The  construction  thus  placed  by  the  courts  of  another  state  upon  the 
statutes  of  that  state  shoula  be  followed,  and  is  controlling  in  the  tribunals 
of  this  state.     Jessup  tJ.  Carnegie,  SON.  Y.,  441 ;  Hunt  e. Hunt,  72  N.  Y.,  318. 

**  At  common  law,  personal  actions,  whether  ex  contractu  or  ex  delicto, 
are  transitory.  Bouvier  Law  Diet.  Personal  actions,  transitory  actions,  and 
these  actions  may  be  brought  anywhere,  and  nre  governed  by  the  lex  fore. 
Bouvier;  Story  on  Conflict  of  Laws,  sec.  307,  a.  e.  The  cause  of  action 
which  tlie  statuses  of  Connecticut  created  is  transitory  in  its  nature,  and 
unless  excepted  from  the  general  rule  as  to  places  where  such  actions  may  be 
brought,  can  be  en  fore*  d  in  the  courts  of  this  state  or  any  other  forum,  pro- 
vided the  laws  of  that  forum  do  not  forbid  its  maintenance.  In  this  state  it 
is  held  that  actions  will  lie  for  injuries  lo  the  person,  committed  outside  of 
the  territorial  limits  of  the  state.  In  Smith  t>.  Bull  (17  Wend.,  323)  it  waa 
decided  that  an  action  for  an  assault  and  battery  committed  in  the  State  of 
Pennsylvania  could  be  maintained  in  any  Court  of  Common  Pleas  of  this 
state.  The  rule,  no  doubt,  is  that  all  common-law  actions  for  sn  injury  in  a 
foreign  country  are  transitory  in  their  character,  and  may  be  brought  in 
another  state  or  country  besides  that  in  which  they  originated.  In  contem- 
plation of  law  the  injury  arises  anywhere  and  everywhere.  The  right  to 
recover  in  such  cases  rests  upon  the  presumption  that  the  common  law  prevails 
in  such  oth(  r  state,  and  that  the  injured  party  could  have  recovered  there 
had  t  he  action  been  brought  in  such  state.  The  remedy  in  such  cases  is  jb^  ven 
by  the  courts  of  one  country  or  state  upon  the  principle  of  comity  which  is 
due  by  one  sovereign  state  or  coimtry  to  another  under  similur  circnmstanoea. 
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While  these  general  rules  are  recognized  in  numerous  decisions  in  the  courts 
of  this  state,  it  is  also  held  that  the  statutes  givine  an  action  for  damages 
itflultiDg  from  death  caused  by  culpable  negligence  do  not  apply  where  the 
injury  was  nut  committed  in  this  state,  but  in  a  foreign  country,  unless  it  is 
proved  that  the  laws  of  that  country  are  of  a  similar  character.  Whitford  e. 
Panaooa  K.  R.  Co.,  23  N.  T.,  465;  Beach  e.  Bay  State  Steamboat  Co.,  80 
Barb.,  433;  Crowley  «.  Panama  R.  R  Co.,  id.,  99;  McDonald  v.  Mallory,  77 
N.  Y..  547. 

**  These  decisions  rest  upon  the  principle  that  the  statutes  of  this  state  can 
have  no  operation  in  a  foreign  country  where  similar  statutes  do  not  exist, 
and  that  it  is  not  a  legitimate  presumption  that  the  statute  laws  of  other 
states  or  countries  are  similar  to  our  laws.  In  Whitford  e.  Panama  R.  R.  Co., 
sapra,  the  injury  was  done  in  New  Granada.  After  considering  the  effect 
of  the  statutes  in  a  foreign  country,  Denio,  J.,  remarks:  **  Whatever  liability 
the  defendant  incurred  by  the  laws  of  New  Granada,  by  the  act  (facts)  men- 
tioned in  the  complaint,  might  well  be  enforced  in  the  courts  of  this  state ; 
....  but  tne  rule  of  decision  would  still  be  the  law  of  New  Granada, 
which  the  court  and  jury  must  be  made  acquainted  with  by  the  proof 
ezbibited  before  them.'  The  doctrine  of  this  case  is  approved  in  McDonald 
e.  Halloiy,  suj>ra,  and  it  is  laid  down  by  Rapallo,  J.,  that  where  tlie  wronff 
IS  committed  in  a  foreign  state  or  country,  no  action  '  can  be  roaintainea 
here  without  proof  of  the  existence  of  a  similar  statute  in  tlie  place  where 
the  wrong  is  committed.'  The  rule  here  laid  down  is  just  and  reasonable; 
and  it  is  not  essential  that  the  statute  should  be  precisely  the  same  as  that  of 
the  state  where  the  action  is  given  by  law,  or  where  it  is  brought,  but  merely 
requires  that  it  should  be  of  a  similar  import  and  character.  The  statute  in 
this  state  is  certainly  of  the  same  nature,  and  the  similarity  is  such  as  to 
authorize  the  conclusion  that  it  is  founded  upon  the  same  principle  and  pos- 
sesses the  same  general  attributes  as  the  statutes  of  Connecticut  which  have 
been  cited.  The  same  remedy  was  to  be  accomplished,  and  an  examination 
of  the  different  provisions  evinces  an  agreement  in  both  of  the  statutes  as  to 
their  main  features,  and  that  they  are  substantially  alike  and  to  the  same 
effect  as  to  the  survivorship  of  the  action.  In  fact,  when  there  are  similar 
statutes  instead  of  the  common  law,  the  right  to  recover  damages  stands 
precisely  the  same  as  if  the  common  law  in  both  states  relating  to  the  subject 
prevailed.  The  doctrine  that  an  action  will  lie  when  the  common  law  or  the 
statutes  of  different  states  or  countries  correspond,  is  sustained  by  numerous 
anthorities.  Madrazo  e.  Willes,  8  Bam.  &  Aid.,  858;  Melan  e.  Duke  DoFitz 
Jsmes,  1  Bos.  &  Pul.,  138;  Mostyn  e.  Fabrigas,  1  Cowp.,  161;  1  Smith's 
Leading  Cases,  765 ;  Skipp  e.  McGrau,  8  Murphy  (N.  C),  483 ;  Wall  v.  Hos- 
kins,  5  Iredell,  Law  (N.  C),  177;  Stout  v.  Wood,  1  Black  (Ind.),  71.    .    .    . 

"In  Richardson  e.  New  York  Central  R.  R  Co.  (98  Mass.,  85),  the  plaintiff 
brought  an  action  for  damages,  under  the  statute  of  New  York,  for  the  kill- 
ing of  the  intestate  in  New  York.  There  was  no  statute  in  MaKsachusetts  of 
a  similar  character,  and  it  was  held  that  the  action  could  not  be  maintained. 
It  will  be  noticed  that  the  statutes  of  the  different  states  were  not  of  a  similar 
nature,  and  the  common-law  rule  prevailed  in  Massachusetts.  The  case, 
therefore,  is  not  analogous. 

**In  Woodward  «. Michigan,  etc.,  R.  R.  Co.  (10  Ohio,  121),  it  was  held  that 
an  adminintrator  in  Ohio  could  not  maintain  an  action  under  the  statute  of 
Illinois  authorizing  the  personal  representatives  of  a  person  who  comes  to  his 
death  by  a  wrongnil  act  of  another  to  sue  for  damages.  It  was  questioned 
whether  the  petition  went  far  enough  to  make  out  an  action  under  the  statute 
of  Illinois,  or  whether  an  adndnistrator  appointed  under  the  laws  of  Illinois 
might  not  maintain  an  action. 

^'  The  question  now  presented  is  not  fully  considered  and  therefore,  the 
haa  no  force  as  a  case  in  point.    In  Needham  «.  G.  T.  Railway  C)om- 
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pany  (88  Vt,  295),  the  death  occurred  in  the  State  of  New  Hampshire,  and 
there  was  no  law  existing,  or  alleged  to  exist,  which  gave  the  plaintiff  a  right 
of  action.  In  Allen  v.  Pittsburg,  etc.,  R.  R.  Co.  (45  Md.,  41),  there  was  no 
allegation  that  there  was  any  statute  in  the  state  where  the  death  was  caused 
creating  a  cause  of  action,  and  it  was  held  that  in  the  absence  of  any  proof 
there  was  no  presumption  in  favor  of  a  positive  statute  law  of  the  state,  but 
it  must  be  presumed  that  the  common  law  prevailed.  The  case,  therefore,  is 
not  in  point.  In  Selma  R.  R.  Co.  e.  Lacy  (48  Oa.,  461),  the  ssme  general  state 
of  facts  existed  and  the  same  rule  was  recognized.  Marcy  v.  Marcy  (32  Conn., 
808)  does  not  directly  affect  the  question  considered.  From  this  review  of 
the  cases  t  is  manif(»t  that  the  authorities  cited  do  not  sustain  the  position 
that  this  action  canoot  be  maintained  in  this  case,  under  the  circumstances 
existing,  and  we  are  of  the  opinion  that  the  right  of  the  administrator  to 
bring  this  action  is  clear  and  oeyond  question.  The  letters  of  administra- 
tion granted  by  the  surrogate  are  conclusive  as  to  his  authority.  Roderigas 
V.  East  River  Savings  InsUtution,  63  N.  T.,  460;  Richardson  e.  West,  80  N. 
T.,  139.  The  letters  on  their  face  show  that  the  intestate  died  'leaving 
assets  *  in  the  State  and  County  of  New  York,  and  this  gave  the  Surrogate  (» 
the  County  of  New  York  jurisdiction.  8  Rev.  St.,  6th  ed.,  76,  sec.  24.  Nor 
was  it  essential,  we  think,  that  letters  should  have  first  been  taken  out  in 
the  State  of  Connecticut.  Be  that  as  it  nuiy,  however,  the  letters  issued  by 
the  surrogate  are  conclusive  as  to  the  right  of  the  administrator  to  maintain 
this  action.*' 


OiCNiBrs  Railboad  Company,  Appellant, 

V, 

Alexander  R.  Baldwin  et  al,  Bespondents. 

{Advanced  Cam^  California  Supreme  Court.     December  15,  1880.) 

Section  17  of  the  Montgomery  Act  of  April  1,  1872,  attempted  to  exempt  two 
specially  named  street  railroads  from  conditions  imposed  upon  street 
railroads  in  general  by  the  general  street  railroad  Act  of  March  29,  1870, 
afterwards  substantially  adopted  into  the  Civil  Code;  it  therefore 
attempted  to  prevent  the  uniform  operation  of  the  general  law,  and  was 
consequently  unconstitutional  and  void. 

Where  a  street  railroad  company  without  authority  of  law  laid  down  a  track 
upon  a  certain  street,  and  subsequently  another  company  obtained  a 
legal  franchise  to  lay  down  a  track  on  the  same  street:  HM^  that  the 
second  company  had  a  right  to  remove  the  track  of  the  first  company. 

Where,  under  the  general  street  railroad  law,  as  contained  in  Section  499  of 
the  Civil  Code,  the  Supervisors  of  San  Francisco  granted  to  a  railroad 
company  a  right  of  way  for  a  track  on  a  certain  street,  and  afterwards 
granted  to  another  company  a  right  of  way  on  the  same  street  for  a  dis- 
tance of  more  than  five  blocks,  and  without  providing  that  the  latter 
should  pay  an  equal  portion  of  the  cost  of  the  track  us^  by  both :  Hdd^ 
that  the  grant  by  the  second  company,  not  being  restricted  as  provided 
by  the  Code,  was  unauthorized  and  void. 

Where  the  general  street  railroad  law  required  that  work  upon  a  road  shonld 
be  commenced  within  one  year  after  the  granting  of  tne  franchise,  and 
that  there  should  be  a  forfeiture  in  case  work  was  not  so  commenced  and 
completed  within  three  years,  but  without  specifying  how  much  or  what 
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work  should  constitute  a  commencement;  and  it  appeared  in  reference 
to  a  certain  road  that  some  work,  though  inconsiderable,  had  been  done, 
and  there  was  a  finding  based  thereon  that  work  had  been  commencea 
within  a  year:  Hdd,  on  appeal,  that  there  was  no  forfeiture  for  failure  to 
commence  in  time. 

Appeal  from  the  Superior  Court  of  the  City  and  County  of  San 
Francisco. 

Lloyd,  Newlands  &  Wood,  for  appellant. 

Jarboe  &  Harrison,  for  respondents :  The  plaintiff  acquired  no 
rights  by  virtue  of  the  Act  of  the  Legislature  of  April  1,  1872, 
Spring  Valley  W.  W.  v.  City  of  S.  F.  48  Cal.,  529 ;  Waterloo 
Turnpike  Co.  v.  Cole,  51  Cal.,  381. 

The  plaintijS  acquired  no  rights   paramount  to  those  of  the 
defendants,  by  virtue  of  the  grant  from  the  city  and  county  of  • 
Sau  Francisco.     The  grant  to  the  defendants  having  been  made 
October  9,  1878,  is  prior  in  right  as  well  as  in  time,  to  that  made 
to  the  plaintiff  November  28,  1879. 

The  defendants  had  the  right,  by  virtue  of  the  franchise  granted 
to  them  by  the  city  and  county  of  San  Francisco,  to  do  the  acts 
complained  of  by  the  plaintiff.  C.  C.  Sec,  497 ;  Transcript,  f oL 
126-159. 

Every*  grant  of  a  franchise  carries  with  it  all  incidental  rights 
necessary  to  its  enjoymenti  Commonwealth  v.  Temple,  14  Gray, 
77;  Fall  River  Co.  v.  Old  Colony  Co.,  5  Allen,  228;  Springfield 
V,  Conn.  Eiver  R  R,  4  Gush.,  72 ;  C.  C,  497-499. 

The  municipal  authorities  are  empowered,  under  the  grant  from 
the  Legislature,  to  determine  the  public  uses  to  which  a  street  i& 
to  be  subjected,  and  all  individual  property  is  held  subject  to  such 
determination.  Dillon  on  Mun.  Corp.,  Sec.  538  ;  Carson  v.  Cen- 
tral R  R  Co.,  35  CaL,  325 ;  People  y  Kerr,  27  N.  Y.,  203. 

All  property  affected  with  a  public  use  is  held  subject  to  the 
determination  of  the  government  how  it  shall  be  used.  Munn  v, 
Dlinois,  4  Otto,  113. 

The  plaintiff  cannot  question  the  rights  acquired  by  the  defend- 
ants under  the  grant  from  the  city.  Brooklyn  City  R.  R.  v. 
Coney  I.  R  R.,  35  Barb.,  371 ;  Market  St.  R.  R.  v.  Central  R  R., 
51  Cal.,  583 ;  10  Otto,  257. 

The  accomtiiodation  of  the  public,  and  not  profit  to  the  grantee, 
is  the  principle  upon  which  the  franchise  oi  a  street  rauway  is 
mnted.  Commonwealth  v.  Temple,  14  Gray,  77 ;  in  re.  Kerr,  42 
Barb.,  121 ;  Metropolitan  R  R  -w.  Highland  R  R,  118  Mass.,  293 ; 
16  Wall.,  500-512. 

The  granting  or  dissolving  of  an  injunction  rests  in  the  discre- 
tion of  the  Court,  and  unless  there  is  shown  to  have  been  an  abuse 
of*  such  discretion,  this  court  will  not  reverse  an  order  refusing  to 
mnt  a  preliminary  injunction.  Rogers  v.  Tennant,  45  Cal.,  184; 
Eohler  V.  Los  Angeles,  39  Cal.,  510. 
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Shabpstsin,  J. — If  we  do  not  mistake  the  theory  of  the  pbdn- 
tiffs  counsel,  it  is  that  the  plaintiff  obtained  the  right  to  lay  its 
tracks  upon  Montgomery  avenue  before  the  defendants  obtained  a 
similar  right,  and  that,  qui  prior  est  tempore,  portior  est  jure. 

If  the  rule  which  is  invoked  on  behalf  of  the  plaintiff  can  be 
made  applicable  to  this  case,  it  certainly  devolve  upon  the  plaintiff 
to  bring  its  case  within  the  rule,  i.e.,  to  show  that  it  acquired  its 
right  before  the  defendants  did  theirs.     And  if  the  17th  section  of 
the  Act  of  April  1,  1872,  be  constitutional,  there  can  be  no  doubt 
as  to  the  priority  of  the  respective  claims  of  these  parties.     The 
defendants  acquired  no  shadow  of  right  to  lay  their  tracks  upon 
any  public  street  prior  to  1878.     By  the  17th  section  of  the  Act  of 
1872,  the  Legislature  attempted  to  authorize  the  plaintiff  and  the 
North  Beach  &  Mission  E.  K.  Co.  to  lay  horse  railroad  tracks  upon 
certain  designated  poitions  of  said  avenue.     At  that  time  the  Act 
of  March  29,  1870,  was  in  force,  which  provided,  among  other 
things,  that  "the  Trustees,  City  Council  or  Supervisors  of  all 
incorporated  cities  or  towns,  or  the  Supervisors  of  any  city  or 
county  within  the  limits  of  such  cities  or  towns,  and  the  Boards  of 
Supervisors  of  the  various  counties  outside  of  such  cities  or  towns, 
shall  have  the  right  to  grant  to  any  person  or  corporation  the  right 
to  lay  down  and  maintain,  for  a  term  not  exceeding  twenty-five 
years,  an  iron  railway  track  or  tracks  upon  any  streets  or  avenues 
or  public  highways  in  said  cities  or  towns,  or  in  said  counties  out- 
side of  said  cities  or  towns,  and  to  run  cars  thereon,  to  be  pro- 
pelled by  horses  (or  otherwise  as  hereinafter  provided)  and  to  carry 
pafisengers  or  freight  thereon." 

With  a  slight  change  in  its  phraseology  this  provision  was 
adopted  into  the  Code  and  is  now  in  force.  We  do  not  doubt 
that  it  falls  within  the  definition  of  "  a  law  of  a  general  nature," 
and  that  as  such  it  must  have,  under  our  Constitution,  "  a  uniform 
operation."  Both  the  late  and  the  present  Constitution  declare 
that  "  All  laws  of  a  general  nature  shall  have  a  uniform  opera- 
tion." By  excepting  any  particular  persons  or  corporations  from 
the  operation  of  any  such  law,  the  uniformity  thereof  is  at  once 
destroyed.  And  section  17  of  the  Act  of  1872,  if  constitutional, 
does  exempt  the  two  corporations  named  in  it  from  conditionB 
upon  which  only  can  any  other  individual  or  corporation  acquire  a 
similar  right.  It,  therefore,  necessarily  follows  that  if  the  act 
wliich  prescribes  how  and  in  what  manner  individuals  or  corpora- 
tions generally  may  acquire  a  right  to  lay  street  railroad  tracks 
upon  public  streets  be  a  law  "  of  a  general  nature,"  the  act  which 
attempts  to  exempt  any  particular  corporation  or  corporations  from 
its  operation  prevents  the  uniform  operation  of  a  law  "of  a  gen- 
eral nature,"  and  therefore  must  be  held  to  be  void. 

And  if  void,  the  plaintiff  laid   its  tracks  upon  Montgonaerj 
avenue  without  any  authority  or  license  so  to  do.     It  is  not  the 
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cue  of  a  oorporatioQ  doing  an  act  which  it  had  a  right  to  do  upon 
a  certain  condition  which  it  omitted  to  fnlfiL  In  such  a  case  it 
might  weU  be  held  that  the  qaestion  whether  the  condition  had 
been  oonoplied  with  could  alone  be  raised  by  the  granting  power. 

In  R  K.  Co.  V.  Leavenworth,  1  Dillon,  C.  C,  393,  Dillon,  C.  J., 
denied  an  application  for  an  injunction  to  restrain  the  city  authori- 
ties from  tearing  up  and  removing  railroad  tracks  which  had  been 
laid  upon  a  pubhc  street  upon  conditions  specified  in  the  grant  to 
lay  them  there,  which  had  not  been  complied  with. 

But  if  the  Act  of  1872  be  void,  the  plaintiff  had  no  right  to  lay 
its  tracks  upon  Montgomery  avenue  upon  any  condition.  The 
question  is  not  whether  it  has  forfeited  any  right  so  to  do.  It 
never  had  any  such  ri^ht,  and  could  not  forfeit  a  right  which  it 
never  had.  The  defendants  acquired  the  right  under  the  general 
law  to  lay  their  tracks  upon  a  street  which  the  plaintiff  occupied 
without  any  authority  so  to  do.  Have  the  defendants  a  right  to 
remove  an  unauthorized  obstruction  or  impediment  to  the  prosecu- 
tion of  their  work  ?  Does  the  fact  that  such  obstruction  or  impedi- 
ment consists  of  tracks  laid  down  by  other  corporations  witnout 
license  or  authority  affect  the  question  of  the  defendants'  rights  in 
the  premises?  We  are  unable  to  perceive,  under  the  circum- 
stances, that  the  plaintiff's  right  of  property  in  its  railroad  tracks 
is  any  more  sacred  than  it  would  be  in  lumber  and  iron  which  it 
might  have  placed  upon  the  street  in  any  other  form.  Its  right 
of  property  would  be  sacred  in  either  event,  but  the  right  to 
remove  it  as  an  obstruction  would  not  depend  upon  the  form  in 
which  it  was  placed  upon  the  street.  If  it  was  placed  there  with- 
out authority,  upon  what  ground  can  an  injunction  be  asked  to 
prevent  its  removal?  That  writ  is  granted  to  protect  people  in 
their  Tights,  and  not  to  enable  them  to  perpetuate  a  wrong.  We 
are  therefore  of  the  opinion  that  if  the  defendants  were  the  first 
to  acquire  the  right  to  construct  a  railroad  on  Montgomery  avenue, 
they  nave  a  right  to  remove  any  unauthorized  obstruction  or  im- 
pediment to  me  prosecution  of  their  work,  including  railroad 
tracks,  which  have  been  laid  there  without  authority.  In  all  the 
cases  which  have  been  brought  to  our  attention  the  tracks  which  it 
was  sought  to  have  protected  from  the  use  of  other  than  the  cor- 
porations which  laid  them,  had  been  laid  in  the  streets  by  authority 
which  was  not  questioned.  The  distinction  between  those  cases 
and  this  is  to  our  minds  an  all-important  one. 

In  San  Francisco  v.  Spring  Valley  Water  Works  (48  Cal.,  493), 
this  court  was  divided  upon  the  question  whether  a  grant  by  a 
special  act  to  a  private  corporation  of  an  easement  over  a  public 
street,  not  common  to  the  public  at  large,  would  not  be  repugnant 
to  that  clause  of  the  Constitution  which  provides  that  ^'  corpora- 
tions may  be  formed  under  general  laws,  but  shall  not  be  created 
by  special  act."     The  question  whether  certain  corporations  could 
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be  exempted  by  special  act  from  the  operation  of  a  general  law, 
applicable  to  all  persons  and  corporations,  was  not  discnssed  in  that 
case,  although  Mr.  Justice  Mcfcnstry  said  that  "  the  Legislature 
could  neither  confer  a  benefit  nor  impose  an  obligation  on  the 
Spring  Valley  Water  Works  not  conferred  or  imposed  on  all  water 
companies  by  the  general  law."     Whether  or  not  the  17th  section 
of  the  Act  of  J  872  is  in  contravention  of  the  clause  of  the  CJonsti- 
tution  discussed  in  that  case,  may  still  be  a  moot  point,  and  we  do 
not  base  our  decision  of  this  case  upon  that  clause.    And  yet  it  is 
sufficiently  apparent  to  us  that  the  clause  discussed  in  that  case, 
like  the  one  upon  which  we  base  this  decision,  was  adopted  for  the 
purpose  of  preventing  partial  legislation,  such  as  is  attempted  bv 
the  17th  section  of  the  Act  of  1872.     Under  the  Act  of  1 870  it 
was  undoubtedly  competent  for  the  municipal  authorities  to  grant 
rights  of  way  upon  reasonable  conditions.     (Railway  Co.  v.  Mayor, 
etc.,  of  Baltimore,  21  Md.,  93;  R  E.  Co.  v.  Leavenworth,  1  Dil- 
lon, 0.  C.  Rep.,  393.)     And  the  Civil  Code  expressly  confers  that 
power  upon  such  authorities.     (C.  C,  sec.  497.)    By  the  17th  sec- 
tion of  tne  Act  of  1872  an  attempt  is  made  to  aeprive  the  city  and 
county  of  San  Francisco  of  the  right  to  impose  any  conditions  upon 
the  corporations  named  in  said  act.     It  discriminates  in  favor  of 
said  corporations  and  against  said  city  and  county. 

It  is  suggested,  however,  that  the  right  subsequently  granted  to 
the  plaintiff  by  the  Board  of  Supervisors,  coupled  with  the  fact 
of  actual  occupation  under  it,  entitles  the  plaintiff  to  the  protection 
«rhich  it  seeks  in  this  case.  The  law  by  virtue  of  which  these 
grants  were  made  must  be  our  sole  guide  in  determining  this  ques- 
tion. Under  that  law  the  defendants  were  granted  a  right  of  way 
on  Montgomery  avenue,  from  its  intersection  with  Montgomery 
street,  to  Union  street ;  and  the  plaintiff  was  subsequently  granted 
a  right  of  way  over  the  same  avenue  from  Montgomery  street  to 
Powell  street.  If  these  grants  are  valid,  two  railroad  corporations 
are  entitled  to  use  the  same  street  for  a  distance  of  more  than  five 
blocks,  and  that,  too,  without  each  paying  an  eoual  portion  for  the 
construction  of  the  track.  The  law  provides  tliat  "  Two  corpora- 
tions may  be  permitted  to  use  the  same  street,  each  paying  an 
equal  portion  for  the  construction  of  the  track ;  but  in  no  case 
must  two  railroad  corporations  occupy  and  use  the  same  street  or 
track  for  a  distance  of  more  than  five  blocks."     (C.  C,  sec.  409.) 

The  fii*st  clause  of  this  section  clearly  means  that  a  right  to  nee 
the  same  street  cannot  be  granted  to  more  than  two  corporations 
in  any  case,  and  if  granted  to  two,  it  must  be  upon  the  condition 
that  both  use  the  same  track,  and  that  each  pay  an  equal  portion 
of  the  cost  of  constructing  it.  The  second  clause  contains  nothing 
which  conflicts  with  this  construction  of  the  first ;  but  simply  adds 
another  limitation,  viz. :  that  '^  in  no  case  must  two  railroad  cor- 
porations occupy  and  use  the  same  street  or  track  for  a  distanoe  of 
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more  than  five  blocks."  If  the  proviftion  of  the  first  clause  had 
been  that  two  corporations  might  use  the  same  track,  each  paying 
an  equal  portion  for  the  construction  of  it,  there  might  be  some 
difficulty  in  determining  what  it  meant.  But  when  it  permits 
them  to  use  the  same  street  on  that  condition,  and  on  that  condition 
only,  the  limitation  is  not  at  all  qualified  in  that  rcj^pect  by  the 
subsequent  clause,  which,  as  before  remarked,  simply  adds  a  fur- 
ther limitation,  which  in  no  sense  can  be  regarded  a^?  inconsistent 
with  that  contained  in  the  preceding  clause.  And  it  may  well  be 
doubted  if  a  case  will  ever  arise  in  which  the  wisdom,  if  not  actual 
necessity,  of  some  such  limitation  upon  the  powers  of  the  Board  of 
Supervisors  in  respect  of  the  granting  of  these  privilege?^,  as  is  im- 
posed by  this  section  of  the  Code,  will  be  more  forcibly  illustrated 
than  it  is  in  this  case.  The  record  before  us  discloses  tlie  fact  that 
the  Board  has  granted  to  three  corporations  the  right  of  way  over 
the  same  portion  of  a  public  street,  each  having  a  right  to  construct 
a  double  track  thereon.  This  might,  and  doubtless,  would  often- 
times, result  in  bringing  six  cars  abreast  upon  said  street,  which 
would  for  the  time  being  prevent  the  passage  of  all  other  vehicles. 
And  at  all  other  times,  so  large  a  number  of  tracks  with  cars  run- 
ning upon  them  wonld  interfere  unreasonably  with  the  ordinary 
use  of  tl^e  street.  The  limitation  is  not  only  in  the  act,  but  very 
properly  there,  and  we  are  not  disposed,  even  if  we  had  the  power, 
which  we  have  not,  to  modify  it  in  the  slightest  degree. 

We  do  not  doubt  that  the  grant  made  by  the  Board  of  Super- 
visors to  the  plaintiff  is  absolutely  void.  (People  v.  Rich,  4 
Pacific  Coast  L.  J.,  477.) 

That  the  Board  of  Supervisors  may,  if  it  sees  fit  so  to  do,  grant 
to  the  plaintiff  the  right  to  use  the  defendants'  track  upon  the 
terms  prescribed  by  law,  we  entertain  no  doubt.  And  we  under- 
stand that  the  defendants  concede  that. 

The  question  whether  or  not  the  defendants  did  sufficient  work 
within  one  year  after  obtaining  their  franchise  to  save  it  from  for- 
feiture, remains  to  be  considered.  If  they  did  not,  it  is  claimed 
upon  the  authority  of  The  O.  E.  R.  Co.  v.  The  O.  B.  &  F.  Y.  R. 
R.  Co.  (45  Cal.,  365)  that  they  may  be  enjoined  in  this  action  from 
commencing  work  after  the  expiration  of  that  period.  The 
general  law  and  the  order  by  which  the  franchise  was  granted  re- 
quired that  work  upon  said  railroad  should  be  commenced  within 
one  year  after  the  passage  of  said  order,  but  how  much  work,  or 
at  whatpoint,  or  in  what  manner  it  should  be  done,  is  not  speci- 
fied. We  find  in  the  transcript  an  admission  by  counsel  for  the 
flaintiff  "  that  the  work  done  by  the  defendants  at  the  crossing  of 
^nion  and  Jones  streets  was  done  within  one  year  after  the  10th 
day  of  October,  1878,  the  date  of  the  first  grant  to  defendants  by 
the  Board  of  Supervisors."  The  court  befow  declares  in  its  de- 
cision, which  is  incorporated  in  the  record  before  us,  that ''  Within 
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a  year  from  the  grant  of  the  franchise  the  defendants  commenced 
the  construction  of  their  road."  Whether  they  did  or  did  not  was 
*  question  of  fact  for  the  court  below  to  determine,  and  there  be- 
ing evidence  that  work  was  commenced  by  the  defendants  on  said 
railroad  within  one  year  after  the  granting  of  the  franchise,  we 
cannot  disturb  the  order  and  judgment  of  that  court  on  the  ground 
that  the  amount  of  work  was  insuflScient,  because  the  law  does  not 
prescribe  how  much  shall  constitute  a  commencement.  It  was  en- 
tirely competent  for  the  Legislature  to  have  defined  what  should 
be  deemed  a  commencement  of  work.  In  the  absence  of  any  such 
legislative  definition  we  are  clearly  of  the  opinion  that  the  amount 
oi  work  proved  to  have  been  done  within  one  year  justified  a  find- 
ing that  the  work  had  been  commenced  on  said  railroad  within  that 
period.  But  the  law  does  not  declare  that  a  failure  to  comply 
with  the  provision  which  requires  work  to  be  commenced  within 
one  year  works  a  forfeiture,  but  that  a  failure  to  comply  with  that, 
and  the  provision  which  requires  that  it  shall  be  completed  within 
three  years,  works  a  forfeiture ;  and  even  then  it  is  optional  with 
the  authorities  granting  the  right  of  way  whether  the  forfeiture 
shall  be  total  or  partial.  In  view  of  these  provisions  it  is  quite 
clear,  we  think,  that  the  court  in  this  proceeding  would  not  be 
justified  in  holding  that  the  rights  of  the  defendants  have  been 
forfeited. 

Judgment  and  orders  appealed  from  affirmed. 

Sharpstein,  J. 

I  concur.     McKee,  J. 

CONCTTRRING  OPINION. 

I  concur  in  the  judgment,  upon  the  ground  first  discussed  in  the 
foregoing  opinion,  viz.,  as  to  the  invalidity  of  the  Act  of  lb72,  and 
upon  the  ground  that  the  defendants  performed  sufficient  work  to 
prevent  their  rights  from  becoming  forfeited.  I  do  not,  however, 
concur  in  full  m  the  construction  placed  by  my  associates  npon 
Section  499  of  the  Civil  Code.  Myrick,  J . 

concurrino  opinion. 

I  concur :  Section  31  of  Article  IV.  of  the  former  Constitution 
of  the  State  reads :  "  Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  act,  except  for  municipal 
purposes.  All  general  laws  and  special  acts  passed  pursuant  to 
this  section  may  be  altered  from  time  to  time,  or  repealed."  This 
section  has  been  judicially  construed  by  the  Supreme  Court  of  the 
State  in  "  The  City  and  County  of  San  Francisco  v.  The  Spring 
Valley  Water  Works  "  (48  Cal.,  493)  and  "  Waterloo  Turnpike 
Company  v.  Cole  "  (51  Cal.,  381).     By  reason  of  the  section  of  the 
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Constitation  above  recited,  the  Legislature  of  California  had  no 
power,  by  special  act,  to  confer  upon  a  corporation  formed,  or  to 
be  formed,  under  the  general  laws,  corporate  powers  not  acquired 
by  all  like  corporations  under  the  general  laws.  I  do  not  propose 
to  fortify  the  reasoning  of  Mr.  Justice  Crockett  in  San  Francisco 
V.  Spring  Valley  Water  Works.  In  itself  eminently  satisfactory, 
it  accords  with  established  canons  of  constitutional  and  statutory 
construction.  My  purpose  is  simply  to  show  that,  to  the  extent 
above  intimated,  the  construction  of  the  provision  of  the  Consti- 
tution has  been  '^ settled"  by  the  highest  tribunal  of  the  State. 

It  was  claimed  at  the  argument,  that  in  California  State  Tele- 
graph Company  v.  Alta  Telegraph  Company  (22  Cal.,  393)  it  had 
been  held  that  section  31  of  article  IV.  of  tlie  former  Constitution 
did  not  prohibit  the  Legislature  from  conferring  special  corporate 
rights  and  powers,  by  special  act,  upon  a  corporation  formed  under 
the  general  laws.     And,  in  connection  with  the  alleged  doctrine  of 
that  case,  our  attention  has  been  strenuously  called  to  the  opinion 
of  Mr.  Justice  Sawyer,  of  the  Circuit  Court  of  the  United  States, 
(D.  California),  in  Southern  Pacific  Railroad  Company  v,  Orton, 
which  contains  a  somewhat  elaborate  review  of  the  two  cases  in 
the  Supreme  Court  of  the  state.     Surely  the  opinion  of  the  Circuit 
Judge  is  not  appealed  to  by  counsel  as  an  autnoritative  reversal  of 
the  construction  given  by  the  Supreme  Court  of  tlie  state  to  a 
clause  of  our  own  Constitution.     It  is  presumed  that  the  learned 
Judge,  who  presides  with  so  much  ability  over  the  Circuit  Court 
of  the  United  States,  would  be  the  first  to  acknowledge  that  upon 
such  a  question  it  would  be  his  duty  to  follow  the  rule  as  settled 
by  the  highest  state  tribunal.      The  learned  Judge  of  the  Circuit 
Court  deemed  himself  at  liberty  to  adopt  his  independent  view  in 
respect  to  the  proper  interpretation  of  tne  section  of  the  State  Con- 
stitution, in   the  absence,  as   he  conceived  it,  of  any  settled  con- 
struction by  the  Supreme  Court  of  the  state.     He  neld  that  the 
provision  of  the  State  Constitution  above  quoted  did  not  prohibit 
a  special  act  conferring  special  corporate  powers  on  a  corporation 
already  organized   unaer  the   general   laws — notwithstanding  the 
Supreme  Court  of  the  state  in  San  Francisco  v,  S.  V.  Water  Works 
haa  decided  that  the  prohibition  operated  to  that  extent.     He  be- 
lieved the  question  not  to  be  settled  in  the  Supreme  Court  of  the 
state,  because  two  of  the  Justices  of  the  State  Court — then  com- 
posed of  three  Justices — had  expressed  an  opinion  (in  California 
State  Telegraph  Co.  v,  Alta  Telegraph  Co.)  that  the  constitutional 
prohibition  did  not  attach ;  whfle  (in  S.  F.  v,  S.  V.  W.  W.)  of  a 
court  of  five  Justices,  one  was  disqualified  and  one  dissented.     By 
the  simple  process  of  transferring  the  dissenting  Judge  from  the 
court  oi  five  Judges  to  the  court  of  three  (a  task  rendered  easier 
bv  the  circumstance  that  both  courts  had  gone  out  of  existence,  al- 
though  with  an  interval  of  some  fifteen  years  between  their  ex- 
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tinction),  the  learned  Justice  of  the  Circuit  Court  of  the  XJnited 
States  succeeded  in  arraying  three  State  Judges  in  favor  of  one  con- 
struction of  a  provision  of  tne  State  Constitution  against  three  in 
favor  of  another  construction  of  the  same  provision. 

Adopting  this  aritliraetical  standard,  there  would  be  no  difficulty 
— as  is  Jrindly  suggested — for  the  present  court,  composed  of  seven 
Judges,  to  disregard  the  concurrent  judgments  of  its  predecessors, 
since  seven  or  even  six  is  a  greater  number  than  would  constitute 
a  majority  of  both  the  former  courts,  could  they  be  resuscitated 
and  combined. 

If  the  learned  Judge  of  the  Circuit  Court  of  the  United  States 
was  correct  in  his  understanding  of  the  effect  of  the  decision  in 
California  State  Telegraph  Co.  v,  Alta  Telegraph  Co.,  and  San  Fran- 
cisco V.  S.  V.  W.  Works,  they  would  simply  constitute  an  instance 
in  which  the  Supreme  Court  of  the  state  had  decided  a  question 
one  way  upon  one  occasion  and  another  way  upon  another  occa- 
sion— a  discordance  not  without  precedent  even  in  the  courts  of 
the  United  States.  But  without  commenting  on  the  somewhat 
unusual  and  perhaps  in  every  respect  not  altogether  satisfactory 
mode  of  arriving  at  the  weight  to  be  accorded  judicial  decisions — 
which  consists  in  an  enumeration  of  the  Judges  (for  and  against) 
of  two  courts  differently  organized,  and  the  convenient  transfer 
of  a  Judge  from  one  to  the  other — the  learned  Justice  of  the  Cir- 
cuit Court  of  the  United  States  was  mistaken  in  his  facts. 

In  California  State  Telegraph  Company  v.  Alta  Telegraph  Com- 
pany two  important  questions  were  presented.      The  first  was  the 
validity  of  the  Act  oi  May  tS,  1852,  which  purported  to  grant  to 
Messrs.  Allen  and  Burnham  the  exclusive  right  and  privilege  of 
building  and  operating  a  telegraph  line  between  San  Francisco  and 
Marysville.     Ihe  second  question  was  whether  the  plaintiff,  a  cor- 
poration  formed  under  the  general  laws,  could  take  by  assignment 
the  rights  and  privileges  granted  to  Allen  and  Burnham  by  the 
special  act.      Of  the  three  Judges  then  composing  the  Supreme 
Court  of  the  state,  one  (Mr.  Justice  Norton)  took  no  part  in  the 
decision.     The  other  two  (Cope,  C.  J.,  and  Crocker,  J.)  concnrred 
in  the  opinion  that  the  provision  of  the  Constitution  above  quoted 
(which,  bv  its  terms,  applies  only  to  corporations)  did  not  prohibit 
the  Legislature  from  granting,  by  special  act,  franchises  to  indi- 
viduals.     But  as  to  the  question  wnether  the  Legislature,  nnder 
the  former  Constitution,  had  power  to  grant  exclusive  privileges 
to  a  corporation,  California  State  Telegraph  Company  v,  Alta  Tel- 
egraph Company  cannot  properly  be  cited  as  authority.     True,  Mr. 
Justice  Crocker,  in  support  of  his  argument  that  the  assignment  of 
the  franchise  from  the  individuals  to  the  corporation  was  valid,  did 
say  that  there  was  nothmg  in  the  language  of  the  Constitution 
wnich  prohibited  the  Legislature  from  directly  granting  to  a  cor- 
poration already  in  existence,  and  created  under  general  laws. 
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8r)ecial  privileges,  in  the  nature  of  a  franchise,  by  special  act. 
Dut  to  this  proposition  Chief  Justice  Cope  did  not  assent,  but,  on 
the  contrary,  declined  to  express  any  opinion  in  respect  to  it.     He 
said :    "As  to  tlie  power  of  the  Legislature  to  grant  the  franchise 
ill  qnestion  I  have  no  doubt ;  and  as  to  the  capacity  of  the  corpo- 
ration to  purchase,  the  defendant  is  not  the  party  to  object.    If  the 
corporation  in  making  the  purchase  has  acquired  property  which, 
under  the  law  of  its  incorporation,  it  had  no  power  to  acquii-e,  all 
that  can  be  said  is  that  it  lias  exceeded  its  powers  and  may  be  de- 
prived of  the  property  by  a  judgment  of  forfeiture.     The  question 
is  one  which  the  state  alone  can  raise."      It  is  plainly  a  mistake, 
therefore,  to  assume  that  the  court  decided  in  California  State 
Telegraph  Company  v.  Alta  Telegraph  Company  that  the  Legisla- 
ture had  power,  by  special  act,  to  confer  upon  a  corporation,  formed 
under  the  general  laws,  corporate  powers  and  privileges  not  ac- 
quired by  other  corporations  formed  under  the  same  general  laws. 
It  is  equally  a  mistake  to  say  that  all  the  Judges  who  took  part 
in  San  Francisco  v.  Spring  Valley  Water  Works  (48  Cal,  493), 
did  not  agree  that  the  Legislature  had  no  such  power.      There  is 
no  dispute  that  three  of  the  Justices  reached  that  conclusion.     Mr. 
Justice  Bhodes  dissented  from  the  judgment,  upon  the  ground  that 
a  grant  of  the  right  to  lay  down  water  pipes,  etc.,  in  the  streets 
was  not  a  grant  of  corporate  power.     But  on  the  question  as  to  the 
legislative  power  to  grant,  specially,  peculiar  corporate  powers  to  a 
corporation  already  formed,  or  to  be  formed,  under  the  general  laws, 
Mr.  Justice  Rhodes  said  :  ''  The  proposition  that  section  31  of  arti- 
cle IV.  of  the  Constitution  prohibits  the  passage  of  special  acts 
granting  corporate  powers  to  corporations  other  than  those  created 
for  municipal  purposes ;  that  this  inhibition  extends  as  well  to  a  spe- 
cial  act  conferring  a  particular  corporate  power,  as  to  an  act  provid- 
ing for  the  entire  organization  of  a  particular  corporation — is,  in  my 
judgment,  fully  sustained  by  the  opinion  of  Mr.  Justice  Crockett. 

Thus  we  see  that  in  California  State  Telegraph  Company  v.  Al- 
ta Telegraph  Company  the  court  did  not  decide  that  tiie  Legisla- 
ture had  power  under  the  Constitution,  by  special  act,  to  grant 
special  corporate  powers  and  privileges  to  a  corporation  formed 
under  the  general  laws,  and  that  in  San  Francisco  y.  Spring  Valley 
Water  Works  the  court  did  decide  to  the  contrary.  It  further 
appears  (adopting  for  the  nonce  the  method  by  enumeration)  that 
of  six  Judges  of  the  Supreme  Court  who  took  part  in  the  decisions 
referred  to,  one  only  (Mr.  Justice  Crocker)  expressed  the  opinion 
that  such  a  special  act  was  not  prohibited  by  tlie  Constitution. 

It  has  been  doubted  whether  the  judgment  in  San  Francisco  v. 
Spring  Valley  Water  Works  determinea  that  a  grant  of  authority 
to  lay  down  •  pipes,  etc.,  in  the  streets  was  a  grant  of  corporate 
power.  If  sucn  was  the  eflFect  of  that  judgment,  it  would  seem  that 
it  is  decisive  of  the  question  here  presented  in  respect  to  the  valid- 
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ity  of  the  seyenteenth  section  of  the  Act  of  April  1,  1872,  (Stats. 
1871-2,  p.  922).  Even  assuming  that  San  Francisco  v.  Spring 
Valley  W  ater  w  orks  did  not  necessarily  determine  that  a  grant 
"  to  lay  down  pipes  in  the  street "  was  a  corporate  power,  I  am  of 
opinion  that  an  attempt  to  make  such  grant  to  a  corporation,  by 
special  act,  would  come  within  the  inliibition  of  the  Constitution. 
A  special  use  of  a  public  street,  either  by  a  water  or  street-raUroad 
corporation,  is  inseparably  connected  witn  corporate  powers ;  since 
the  admitted  powers  of  the  coi*pomtion  can  be  employed  only 
through  and  by  means  of  such  special  use. 

A  special  act  of  the  Legislature  which  should  confer  on  a  partic- 
ular corporation— formed  under  a  general  law  which  gives  to  mu- 
nicipalities the  power  to  permit  railroad  corporations  to  lay  down 
rails  in  the  streets — ^the  exclusive  right  to  lay  down  rails  within  a 
municipality,  would,  if  valid,  rive  to  the  particular  corporation 
(to  tlie  exclusion  of  all  others)  the  means  of  employing  corporate 
powers  which  the  general  law  attempts  to  confer  upon  all  railroad 
corporations,  at  the  option  of  the  municipalities.  It  would  be  dif- 
ficult to  show  that  corporations  possess  any  power  which  they  are 
prohibited  from  bringing  into  action.  In  the  case  supposed,  the 
special  law  would  wholly  deprive  all  corporations,  except  the  one 
for  whose  benefit  it  was  passed,  of  the  right  which  the  general  law 
in  terms  confers  upon  them. 

The  same  result,  in  a  degree,  must  follow  a  special  law,  which, 
by  granting  the  privilege  of  laying  down  railway  tracks  to  a  par- 
ticular corporation,  interferes  with  the  acquisition  of  a  similar  priv- 
ilege by  otrier  like  corporations  ;  as  when,  by  the  general  law,  the 
Granting  of  the  privilege  is  conferred  upon  the  municipalities, 
'hat  such  must  be  the  effect  of  the  special  provision  of  the  law  of 
1872  is  sufficiently  apparent  from  the  consideration  that  the  num- 
ber of  tracks  which  may  be  laid  down  in  a  street  by  railroad  cor- 
porations is  necessarily  limited,  since  they  cannot  be  so  multiplied 
as  to  obstruct  the  use  of  the  street  by  the  public  at  large. 

The  Civil  Code  took  effect  January  1,  1873,  Section  497  of  that 
Code  as  it  stood  when  the  law  of  1872  which  purports  to  give  the 
right  to  plaintiff  to  lay  down  its  tracks  in  Montgomery  avenue,  was 
passed,  provided  : 

"Authority  to  lay  railroad  tracks  through  the  streets  and  public 
highways  of  any  incorporated  city  or  town  may  be  obtained,  for  a 
term  of  years  not  exceeding  fifty,  from  the  trustees,  council,  or 
other  body  to  whom  is  intrusted  the  government  of  the  city  or 
town,  under  such  restrictions  and  limitations,  and  upon  snch  terms 
and  payment  of  license  tax,  as  the  city  or  town  autliority  may  pro- 
vide. In  no  case  must  permission  be  granted  to  propel  cars  upon 
such  tracks  otherwise  than  by  horses,  mules,  or  by  wire  ropes  run- 
ning under  the  streets  and  moved  by  stationair  steam  engines^  tm* 
less  for  special  reasons,  as  hereinafter  provided." 
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Section  17  of  the  Act  of  AjmiI  1,  1872,  purports  to  grant  to 
plaintifi  and  also  to  the  '*  North  Beach  and  Mission  Railroad  Com- 
pany" the  right  to  lay  down  in  Montgomery  avenue  an  iron  rail- 
way, with  single  or  double  track,  with  the  conditions  only  that  the 
railroads  shall  be  built  simultaneously  with  the  paving  of  the  ave- 
nue, the  "  tracks"  paved  with  like  material,  and  that  only  one  double 
track — ^to  be  paid  for  by  both  corporations — shall  be  laid  between 
Stockton  and  Kearny  streets.  It  will  be  seen  that  the  conditions 
accompanying  the  attempted  grant  are,  in  fact,  different  from  those 
accompanying  the  grants  from  the  city  to  the  plaintiflf  and  defend- 
ants. If  the  power  exists  in  the  Legislature,  the  special  law  may 
Srovide  that  tne  corporation  grantee  shall  take  tlie  privilege  to  lay 
own  tracks  in  a  street  unconditionally,  free  from  any  oi  the  re- 
Btrictions  and  limitations,  and  without  being  subjected  to  any  of 
the  terms  which,  under  the  ^neral  law,  may  be  imposed  upon  cor- 
porations asking  the  same  privilege  from  the  municipality. 

Under  section  497  the  permission  may  be  granted  to  individuals 
as  well  as  to  corporations,  but  so  far  as  the  section  relates  to  cor- 
porations it  entered  into  and  constitutes  a  part  of  the  general  law 
concerning  the  formation  of  street  railroad  corporations.  It  fol- 
lows that  section  17  of  the  act  of  1872  is  repugnant  to  section  31 
of  article  IV.  of  the  Constitution.  It  attempts  to  confer  upon  a 
particular  corporation  a  means  of  employing  its  corporate  powers 
m  such  manner  as  interferes  with  the  rights  of  other  like  corpora- 
tions formed  under  the  general  law. 

If  valid,  such  a  law,  in  effect,  "  creates"  a  new  corporation.  The 
corporation,  from  the  date  of  the  passage  of  the  special  act  confer- 
ring special  privilege  is  not  in  respect  of  its  privileges  the  corpo- 
ration formed  under  the  general  law. 

And  here  it  may  properly  be  remarked  that  the  whole  of  the 
section  of  the  Constitution  is  to  be  read  together. 

The  first  clause  of  the  first  sentence  of  the  section — "  corpwa- 
tions  may  be  formed  under  general  laws" — is  as  important  as  the 
last  clause  of  the  same  sentence — "but  shall  not  be  created  by 
special  act,"  etc.  Corporations  may  be  formed  only  under  the 
general  laws,  but  they  are  not  formed,  nor  created,  directly  by  the 

gmeral  laws.  They  are  formed  by  individuals  under  the  ofeneral 
w,  and  when  in  a  particular  instance  the  corporate  character  is 
assumed,  it  is  assumed  with  the  same  powers,  privileges  and  liabili- 
ties as  are  possessed  by  and  imposed  upon  all  other  like  corpora- 
tions formed  by  other  individuals  under  the  same  general  law. 
Corporations  formed  under  the  general  laws  do  not  exist  anterior 
to  the  acquisition  of  the  power  to  hold  property  or  any  other  coi^ 
porate  power.  They  come  into  existence  panoplied.  There  can  be 
DO  instance  of  the  formation  of  a  coi-poration  under  a  general  law 
which  differs  as  to  its  corporate  powers,  or  its  liberty  to  employ 
them,  trom  other  corporations  formed  under  the  same  general  law ; 
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and  there  can  be  no  creation  by  special  act  of  a  corporation  which 
mis^bt  or  might  not  have  been  formed  under  the  general  laws. 

I  am  also  convinced  that  the  special  enactment  purporting  to 
grant  to  plaintiff  and  another  corporation  the  privilege  of  laying 
tracks  in  Montgomery  avenue  is  invalid  witlun  the  doctrine  oi 
People  V,  Lvncli  (51  Cal,  15).  It  was  there  said  :  "  The  '  cities 
and  villages  *  requii-ed  to  be  created  by  our  Constitution  are  cities 
and  incorporated  villages  with  franchises.  .  .  .  From  the  very 
nature  of  t?uch  corporations,  and  from  what  has  already  been  said 
as  to  the  intent  of  the  Constitution,  that  the  legislative  body  of  a 
city  shall  exercise  choice  and  judgment  with  reference  to  expedi- 
ency of  action  in  mattere  appropriately  confided  to  their  cai^,  it 
would  seem  to  follow  that  the  Legislature  had  no  reserved  power 
to  set  aside  such  choice  or  judgment,  or  to  supersede  the  employ- 
ment thereof  in  a  particular  instance." 

I  further  believe,  with  Mr.  Justice  Sharpstein,  that  the  section 
of  the  Act  of  1872  conflicts  with  the  provision  of  the  former 
Constitution — ''All  laws  of  a  general  nature  shall  have  a  unifoim 
operation." 

I  agree  that  section  499  of  the  Civil  Code  contains  a  limitation 
upon  the  authority  conferred  upon  incorporated  cities  by  section 
497.  It  provides  :  "  Two  corporations  may  be  permitted  to  use  the 
same  street,  each  paying  an  equal  portion  for  the  construction  of 
the  track ;  but  in  no  case  must  two  railroad  corporations  occupy 
and  use  the  same  street  or  track  for  a  distance  of  more  than  five 
blocks."  This  either  means  that  two  corporations  may  use  the 
same  track  (single  or  double)  for  a  distance  of  five  blocks,  each 
paying  an  equal  portion  for  the  construction  of  the  track,  or  that 
two  may  use  the  same  street  for  that  distance,  using  the  same  track, 
on  the  condition  that  each  pay  half  the  expense  of  its  constniction 
— in  case  there  is  not  room  for  laying  the  tracks  by  both. 

I  am  satisfied  it  means  the  first  of  these  two  things,  and  that 
when  the  privilege  luis  been  granted  by  the  Supervisors  to  one 
corporation,  a  second  corporation  can  only  ask  (at  the  utmost)  the 
rivilege  of  using  the  tracks  laid  down  by  the  corporation  which 
as  first  ac(j[uired  the  right — on  paying  one  half  the  cost  of  con- 
struction. Neither  corporation  has  any  right  in  the  street  except 
euch  is  acquired  under  and  in  accordance  with  the  law  of  the  land. 

McKmsTBY,  J. 


I 


DISSENTINO   OPINION. 


I  agree  that  the  plaintiff  acquired  no  rights  under  the  act  of  the 
Legislature  of  1872,  but  I  do  not  think  it  follows  from  this  that 
the  defendants  have  the  right  to  interfere  with  the  track  of  the 
plaintiff.  Section  502  of  the  Civil  Code,  which  was  in  force  at  the 
time  of  the  making  of  the  grant  under  which  the  defendants  claim, 
and  which  has  been  in  force  ever  since,  is  as  follows :  "  Work  to 
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ooDBtnict  the  railroad  mufit  be  commenced  within  one  year  from 
the  date  of  the  ordinance  granting  the  right  of  way  and  the  filing 
of  articles  of  incorporation,  and  the  same  must  be  completed  within 
three  years  thereafter.  A  failure  to  comply  with  these  provisions 
works  a  forfeiture  of  the  riglit  of  way  as  well  as  of  the  franchise, 
unless  the  uncompleted  portion  is  abandoned  by  the  corporation, 
with  the  consent  of  the  authorities  granting  the  right  of  way — such 
abandonment  and  consent  to  be  in  writing." 

Within  a  year  from  the  date  of  the  grant  to  the  defendants — 
that  is  to  say,  prior  to  October  10,  1879 — they  (defendants)  dug  a 
trench  at  the  comer  of  Jones  and  Union  streets  about  32  feet  long, 
about  2  feet  wide,  and  from  2  to  3  feet  deep,  and  then  covered  it 
over  with  macadam.  Nothing  more  was  done  by  them  towards 
building  their  road  until  the  latter  part  of  June,  1880,  shortly  after 
which  time  this  action  was  commenced.  These  facts  clearly  appear 
from  the  record,  and  are  undisputed. 

I  am  of  the  opinion  that  the  defendants  forfeited  the  right  of 
waj  granted  to  them  by  the  ordinance  of  October  9,  1878,  by  fail- 
ing to  comply  with  the  provisions  of  the  statute  under  which  the 
grant  was  made.  When  the  Legislature  said  that  the  work  must  be 
commenced  within  one  year  from  the  date  of  the  ordinance  grant- 
ing the  right  of  way,  and  must  be  completed  within  three  years 
thereafter,  it  meant  that  there  must  be  a  bona  fide  commencement 
of  the  work,  and  a  bona  fide  prosecution  of  it,  with  reasonable  dili- 
gence, to  completion,  within  the  prescribed  time.  It  never  intend- 
ed that  a  sham  commencement  should  answer  its  requirements. 
The  trench  dug  by  defendants  was  no  more  a  compliance  with  the 
law  than  would  have  been  the  removal  of  half  a  dozen  shovelfuls 
of  earth. 

The  statute  itself  having  declared  the  forfeiture,  there  was  no 
need  of  a  judicial  declaration.  (O.  R.  R.  Co.  v.  O.  B.  &  F.  &  R. 
R  Co.,  45  Cal.,  365.) 

Having  forfeited  whatever  rights  they  acquired  under  the  ordi- 
nance of  November  9, 1878,  the  defendants  had  no  right  to  interfere 
with  the  street,  or  with  the  plaintiffs  tracks. 

Whether  the  use  of  the  street  by  the  plaintiff  was  with  or  with- 
out license  is  no  concern  of  the  defendants.  (Market  St.  R.  R.  Co. 
a.  Central  R.  R.  Co.,  51  Cal.,  583.) 

I,  therefore,  respectfully  dissent  from  the  judgment. 

Ross,  J. 

mSSENTING   OPINION. 

I  dissent.  Conceding  that  the  17th  section  of  the  Act  of  1872 
is  void,  I  am,  nevertheless,  of  opinion  that  the  track  of  the  plain- 
tiff corporation  as  laid  down  was  lawfully  in  place,  and  that  it 
could  not  be  removed  by  defendants  without  its  consent,  and 
another  put  in  its  place  which  it  would  be  allowed  by  defendants  to 
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nfle.     The  injunction  was  improperly  dissolved.     The  order  of  the 
court  below  snould  be  reversed,  and  the  injunction  restored. 

Thoknton,  J. 
I  dissent.    Morrison,  C.  J. 

The  main  points  involyed  and  passed  upon  by  the  court  are : 

1.  That  the  party  which  first  obtalDed  the  right  of  way  was  entitled  to 
precedence. 

2.  That  the  Act  of  March  27,  1870,  which  provides  for  the  granting  of  the 
right  to  lay  horse  railroad  tracks  upon  public  streets  is  a  law  of  a  general 
nature,  within  the  meaning  of  the  Constitution,  which  declares  that  **all 
laws  of  a  general  nature  shall  have  a  uniform  operation,^*  and  that  the  special 
Act  of  1872,  if  valid,  would  defeat  the  uniform  operation  of  the  prior  Act  of 
1870,  by  excepting  from  it  the  plaintiff  and  one  other  corporation.  Tbia 
provision  of  the  Constitution  of  California,  although  found  in  the  constitu- 
tions of  several  other  states,  is  of  comparatively  recent  origin,  and  the  deci- 
sions upon  its  force  and  effect  are  not  numerous. 

It  was,  however,  considered  and  passed  upon  in  Darling  «.  Bodgers,  T 
Ean.,  592,  and  the  principle  upon  which  this  provision  is  based  is  discussed 
in  Lewis  v.  Webb,  8  Me.,  326;  Wally's  Heirs  «.  Kennedy,  2  Yerg.,  554;  and 
other  cases  cited  by  Cooley  in  Const.  Lim.,  491,  in  a  note  to  the  maxim  that 
^^  those  who  make  laws  are  to  govern  by  promulgated,  established  laws,  not 
to  be  varied  in  particular  cases,  but  to  have  one  rule  for  rich  and  poor,  for 
the  favorite  at  court  and  the  countryman  at  the  plough.  ^^  Locke  on  Civil 
Government,  sec.  142. 

8.  That  horse  railroad  tracks,  laid  upon  a  public  street  without  license  or 
authority,  may  be  removed  by  a  corporation  having  authority  to  lay  its  tracks 
upon  such  street,  if  the  previously  laid  tracks  prevent  or  obstruct  the  laying 
of  any  other  tracks.  Where  a  track  is  laid  in  a  street  by  legislative  authority, 
the  company  so  laying  it  has  a  property  in  the  franchise  and  road,  and  no 
rival  company  has  a  right  to  use  such  track.  2  Dillon  on  Mun.  Corp.,  sec. 
578. 

The  principal  case  holds  that  a  track  not  laid  by  legislative  authority 
may  be  removed  by  a  company  having  legislative  authority  to  lay  a  track 
upon  the  same  street.  This  point  does  not  appear  to  have  arisen  in  any  other 
case.  If,  however,  a  municipal  corporation  has  the  power  to  remove  a  track 
laid  upon  a  condition  not  complied  with,  as  R.  R.  Co.  f>.  Leavenworth,  1 
Dillon,  C.  C,  holds,  it  would  seem  to  follow  that  a  track  laid  without  any 
license  or  authority  might  be  lawfully  removed  by  a  company  authorized  by 
such  municipal  corporation  to  lay  its  tracks  in  the  same  street.  In  other 
wordR,  that  the  grantee  of  the  city  might  lawfully  exercise,  in  that  respect, 
the  same  power  that  the  city  could.  Every  grant  of  a  franchise  carries  with 
it  all  incidental  rights  necessary  to  its  enjoyment.  Commonwealth  v.  Tem- 
ple, 14  Grav,  77;  Fall  River  Co.  «.  Old  Colony  Co.,  6  Allen,  228;  Springfield 
«?.  Conn.  River  R.  R.,  4  Cush.,  72. 

The  other  questions  discussed  in  the  opinion  arise  out  of  the  provisions  of 
the  Civil  Code  of  California,  and  possess  no  special  interest  outside  of  that 
state. 

See  Citizens'  Coach  Co.  f>.  Camden  Horse  R.  R  Co.,  «nte,  p.  190. 
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The  Mismphib,  Eanbab  &  Colobaix)  Railway  Cohpant 

V. 

JoHH  W.  Thompson,  as  Mayor  of  the  City  of  Pareonfl,  et  al. 

(34  Kansoi  Bepcrt%,  170.     July  TenHy  1880.) 

1.  After  proper  preliminary  petition  and  election,  the  city  of  Parsons  made  a 
conditional  subscription  to  the  capital  stock  of  the  plaintiff.  The  prop- 
osition submitted  to  the  voters,  and  upon  which  the  subscription  was 
based,  contained,  among  other  thin^  these  two  provisos:  ** Provided 
further,  That  no  such  bonds  shall  be  issued  until  the  said  .  .  ,  rail- 
way company  shall  construct  a  road  from  the  city  of  Parsons,  Kansas,  to 
the  city  of  Cherokee,  Kansas,  according  to  the  terms  relating  to  the  con- 
struction and  equipment  of  said  road,  as  stipulated  in  the  contract,  dated 
November  24th,  1877,  and  published  in  the  ParwnB  Eclipse,  November 
.29th,  1877,  between  the  Memphis  &  Ellsworth  Narrow-Gauge  Railway 
Company  and  Greene,  Bennett  &  Company,  and  agree  to  maintain  and 
continue  to  operate  said  railway  from  the  city  of  Cherokee,  ...  to 
the  road-bed  of  the  Missouri,  Kansas  &  Texas  Railway,  in  said  city  of 
Parsons,  and  its  depot  established  within  thirty-five  rods  of  the  brick 
passenger  depot  of  the  last-named  railway,  in  the  city  of  Parsons :  Pro- 
vided further,  That  no  such  bonds  shall  be  issued  at  all,  unless  the  said 
Memphis,  Kansas  &  Colorado  Railway  Company  shall  have  its  road  con- 
structed and  in  operation  from  the  said  city  of  Cherokee  to  said  city  of 
Parsons  on  or  before  the  first  day  of  July,  1878/'  Held,  That  by  this 
latter  proviso,  time  was  made  of  the  essence  of  the  contract ;  ana  Jisld 
further,  that  by  the  two  provisos,  the  company  was  bound  to  have  its 
road  completed  according  to  the  terms  and  specifications  named  in  the 
first  proviso,  and  in  operation  on  or  before  the  1st  day  of  July,  1878,  in 
order  to  become  entitled  to  the  bonds  of  the  city,  and  that  unless  its  road 
was  substantially  so  completed,  the  mere  fact  that  a  track  was  laid  and 
trains  run  over  it  was  not  a  compliance  with  the  conditions  of  these 
provisos. 

1  The  company  claimed  that  its  failure  to  have  its  road  completed  according 
to  the  contract  specifications  on  or  before  the  1st  of  July,  was  owing  to 
an  unusual  amount  of  wet  weather  in  May  and  June,  and  an  extraordi- 
nary rainfall  in  the  latter  month,  which  raised  the  river  Neosho  so  as  to 
overflow  its  banks  and  carry  away  a  large  amount  of  ties,  timber,  and 
other  material.  Hetd,  That  as  the  parties  to  this  contract  have  made 
time  of  its  essence,  and  as  the  company  has  placed  all  of  its  materials 
and  labor  upon  its  own  grounds  and  none  upon  those  of  the  city,  and  has 
parted  wit^h  nothing  which  the  city  has  received,  the  facts  stated  do  not 
waive  the  condition  precedent,  or  authorize  the  courts  to  set  aside  the 
contract  which  the  parties  made  and  substitute  another,  which,  perhaps, 
they  might  never  have  been  willing  to  make. 

Original  Proceedi/ngs  in  Mandamus, 

On  the  7th  day  of  May,  1879,  an  alternative  writ  of  mandamus 
was  ifisued  ont  ox  this  court,  upon  a  petition  filed  therefor  on  behalf 
of  the  Memphis,  Kansas  &  Colorado  Bailway  Company,  and  di- 
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rected  to  John  W.  Thompson,  as  Mayor  of  the  city  of  Parsons, 
and  A.  A.  Osgood,  as  Clerk  of  said  city,  commanding  them,  as 
such  officers,  immediately  npon  the  receipt  of  said  writ,  to  issue 
and  deliver  to  the  plaintiff  thirty  negotiable  bonds  of  said  city, 
each  for  $1000,  payable  in  thirty  years  from  July  1st,  1878,  with 
interest  at  the  rate  of  eight  per  cent  per  annum,  payable  annually, 
both  principal  and  interest  payable  at  the  fiscal  agency  of  the  State 
of  Kansas,  in  the  city  of  New  York — such  bonds  to  be  in  the 
usual  form,  with  interest  coupons  attached,  and  covering  the  prin- 
cipal sum  of  $80,000,  and  to  be  issued  in  payment  of  the  subscrip- 
tion of  said  city  to  a  like  amount  of  the  capital  stock  of  the  railway 
company  aforesaid ;  or  that  the  said  defendants  show  cause,  etc. 
June  16,  1879,  the  defendants  answered,  showing  cause.  After- 
ward the  case  was  tried  upon  the  pleadings  and  oral  and  written 
evidence.     The  opinion  herein  was  nled  September  21,  1880. 

Ayres  &  Kimball,  for  plaintiff. 

David  Kelso,  R.  T.  HoUoway,  and  T.  C.  Cory,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. — This  action  was  brought  to  compel  the  issue  of 
$30,000  in  bonds  of  the  city  of  Parsons,  in  payment  of  the  sub- 
scription of  the  city  to  a  like  amount  of  the  capital  stock  of  the 
Memphis,  Kansas  &  Colorado  Railway  Company.  The  aid  was 
voted  and  subscription  made  under  ch,  107,  Laws  of  1876,  the 
provisions  of  whicii,  so  far  as  material,  are  as  follows : 

"  Section  1.  Whenever  .  .  .  two-fifths  of  tlie  resident  tax- 
payers of  any  incorporated  city  shall  petition  the  mayor  and  coon- 
cil  of  sucli  citv  to  submit  to  the  qualified  voters  of  such  .  .  . 
city  a  proposition  to  subscribe  to  the  capital  stock  ...  of  any 
railroad  company  constructing  or  proposing  to  construct  a  railroad 
through  or  into  such  .  .  .  city,  .  .  .  the  mayor  and  coun- 
cil for  such  city  shall  cause  such  an  election  to  be  held,  to  deter- 
mine whether  such  subscription     .     .     .     shall  be  made. 

"  Sfxj.  2.  Before  such  subscription  or  loan  shall  be  made,  the 
question  shall  first  be  submitted  to  the  qualified  electors  of  such 
.  .  .  city,  as  provided  in  §  1  of  this  act,  at  a  special  or  general 
election,  as  the  same  shall  be  specified  in  the  petition ;  whicn  peti- 
tion shall  also  designate  the  railroad  company  and  the  amount  of 
stock  proposed  to  be  taken,  .  .  .  and  the  terms  of  payment, 
together  with  the  conditions  upon  which  it  is  proposed  to  make 
such  subscription,  .  .  .  ana  the  form  of  the  ballots  to  be  used 
at  such  election  for  and  against  such  proposition. 

"  Seo.  3.  The  .  .  .  mayor  ana  council  for  such  city,  upon 
the  presentation  of  the  foregoing  petition  and  such  other  conditions 
as  may  be  deemed  advisable  by  tne  authority  ordering  such  election 
to  •  .  .  the  mayor  of  the  city  shall  convene  and  make  an 
order,  which  order  shall  embrace  the  terms  and  conditions  set  forth 
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in  the  petition,  and  shall  fix  the  time  for  holding  eaid  election, 
which  sliall  be  within  sixty  days  from  the  day  on  which  .  .  . 
the  members  of  the  council  shall  be  convened. 

"  Sec.  4,  Tliirty  days'  notice  of  such  election  shall  be  given  in 
some  newspaper  published  or  having  a  general  circulation  in  such 
.  .  .  city,  and  the  election  shall  he  held  and  the  returns  made 
and  the  result  ascertained  in  the  same  manner  as  provided  by  law 
for  general  elections. 

"  ISec.  5.  If  two  thirds  of  the  qualified  elec^tors  voting  at  such 
election  shall  vote  for  such  subscription,  the  mayor  and  council,  for 
and  on  behalf  of  such  city,  shall  order  the  .  .  .  city  clerk 
...  to  make  such  subscription  or  loan  in  the  name  of  such 
.  .  .  city ;  and  shall  cause  such  bonds,  with  coupons  attached, 
as  may  be  required  by  the  terms  of  said  proposition,  to  be  issued 
in  the  name  of  such  .  .  .  city,  which  bonds  •  .  .  shall 
be  signed  by  the  mayor  and  attested  by  the  city  clerk,  under  the 
seal  of  said  city :  Provided,  No  such  bonds  shall  be  issued  until  the 
railroad  to  which  the  subscription  ...  is  proposed  to  be 
made  shall  be  completed  and  in  opemtion  through  the  county, 
township,  or  city  voting  such  bonds,  or  to  such  point  in  such 
coimty,  township,  or  city  as  may  be  specified  in  the  proposition  set 
forth  in  the  petition  required  by  the  nrst  section  of  this  act." 

"  Sec.  8.  lief  ore  any  railroad  company  shall  be  entitled  to  receive 
any  bonds  issued  in  pursuance  of  the  foregoing  provisions  for  the 
stock  of  such  company,  said  company  shall  deliver  to  the  treasurer 
of  such  .  .  .  city,  stock  in  their  said  road,  equal  in  amount 
with  the  bonds  authorized  to  be  issued,  dollar  for  dollar." 

The  plain tiflf  was  incorporated  November  26, 1877.  On  the  Mth 
of  December,  1877,  a  petition  was  presented  to  the  mayor  and 
council  of  the  city,  the  tenns  and  conditions  of  which  are  embraced 
in  the  order  hereafter  referred  to,  excepting  the  second  proviso  of 
the  petition,  which  is  as  follows : 

"rrovided  further.  That  no  such  bonds  shall  be  issued  until  the 
said  .  .  .  railway  shall  be  constructed  and  in  operation  from 
the  city  of  Cherokee  ...  to  the  road-bed  of  the  Missouri, 
Kansas  &  Texas  Railway,  in  the  city  of  Parsons,  and  its  depot  es- 
tablished within  thirty-five  rods  of  the  brick  pajBsenger  depot  of  the 
last-mentioned  railway,  in  said  city  of  Parsons." 

On  the  19th  of  December,  1877,  after  examining  the  petition 
and  finding  it  sufficient  as  to  numbers  and  qualifications  of  peti> 
tioners,  etc.,  the  mayor  and  council  made  an  order  calling  an  elec- 
tion, which,  so  far  as  material,  is  as  follows : 

"Whereas,  on  the  14th  day  of  December,  1878,  a  petition  was 
presented  to  the  mayor  and  councilmen  of  the  city  of  Parsons, 
.  .  .  signed  by  more  than  two  fifths  of  the  resident  tax-payers 
.  •  .  of  said  city,  asking  that  the  mayor  and  council  aforesaid 
cause  an  election  to  be  held  to  submit    •    .    .    the  proposition  to 
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Bubscribe  thirty  thousand  dollars  to  the  capital  stock  of  the  Mem- 
phis, Kansas  &  Colorado  Kailway  Company,  such  stock  to  be  paid 
for  by  the  bonds  of  said  city  of  Parsons,  in  equal  amounts,  dollar 
for  dollar,  which  bonds  are  to  draw  interest  at  the  rate  of  eight 
er  cent  per  annum  from  their  date,  and  be  payable  in  thirty  years: 

ro video,  etc,  .  .  .  Provided  further,  That  no  such  bonds 
shall  be  issued  until  the  said  railway  company  shall  construct  a  road 
from  the  city  of  Parsons,  Kansas;  to  the  city  of  Cherokee,  Kansas, 
according  to  the  terms  relating  to  the  construction  and  equipment 
of  said  road  as  stipulated  in  the  contract,  dated  November  24th, 
1877,  and  published  in  the  Pareons  Edipse^  November  29th,  1877, 
between  tne  Memphis  &  Ellsworth  Narrow-Gauge  Railway  Com- 
pany and  Greene,  Bennett  &  Company,  and  agree  to  maintain  and 
continue  to  operate  said  railway  from  the  city  of  Cherokee  .  .  . 
to  the  road-bed  of  the  Missouri,  Kansas  &  Texas  Railway,  in  said 
city  of  Parsons,  and  its  depot  established  within  thirty-five  rods  of 
the  brick  passenger  depot  of  the  last-named  railway,  in  the  city  of 
Parsons :  Provided  further,  That  no  such  bonds  shall  be  issued  at 
all  unless  the  said  Memphis,  Kansas  &  Colorado  Railway  Company 
shall  have  its  road  constructed  and  in  operation  from  the  said  city 
of  Cherokee  to  the  said  city  of  Parsons  on  or  before  the  first  day 
of  July,  1878. 

"  It  shall  be  the  duty  of  the  mayor  and  clerk,  so  soon  as  the  said 
railway  company  shall  have  constructed  its  road  and  commenced 
running  its  cars  from  said  city  of  Cherokee  to  said  city  of  Parsons, 
to  issue  said  bonds  in  the  said  sum  of  tliirty  thousand  dollars 
.  .  .  and  deliver  them  to  said  .  .  .  railway  company  in 
exchange  for  a  like  amoiint  of  stock  of  said  companv.  Now,  there- 
fore," etc.  [Here  follows  the  order  calling  a  special  election  for 
the  purpose  indicated,  and  prescribing  the  form  of  ballots,  etc, 
duly  signed,  sealed,  and  attested.] 

ft  will  be  noticed  that  the  order  differs  from  the  petition  in  this, 
that  instead  of  leaving  the  manner  of  construction  and  extent  of 
equipment  an  open  question,  it  distinctly  provides  how  the  road 
shall  be  constructed  and  equipped. 

Notice  of  the  election  was  given  as  prescribed  by  statute.  The 
election  was  held  January  29,  1878,  the  day  named  in  the  order, 
and  more  than  two  thirds  of  the  votes  polled  were  in  favor  of  the 
proposition. 

On  the  first  of  February  the  mayor  and  council  met  and  can- 
vassed the  vote,  declared  the  result  as  stated,  and  at  the  regular 
session  held  on  the  11th  of  the  same  month,  passed  a  resolution 
reciting  the  steps  that  had  been  taken,  etc,  and  proceeding  as  fol- 
lows: 

'^  .  .  .  And  whereas,  All  of  said  proceedings,  including  the 
making  of  said  petition,  its  presentation,  and  the  order  for  said 
election  made  thereon,  notice  by  publication  of  said  election,  the 
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manner  in  which  =dd  elec&ion  was  hold,  the  rettuns  made,  and  the 
feenlt  asoertoined^  have  bean  in  strict  conformioy  vTlth  law :  now, 
therefore,  be  it 

"  Boflolyed,  That  the  dty  clerk  of  this  dty,  in  the  name  and  in 
behalf  of  the  dty  of  Parsons,  subscribe  thirty  thousand  dollars 
to  the  caciital  stock  of  the  Memphis,  Kansas  &  Colorado  Bail- 
iray;  soch  subscription  to  be  made  and  stock  paid  for  in  the 
msnncr  and  subject  to  the  conditions  and  restrictions  set  out  at 
large  in  the  body  of  the  proposition  submitted  at  the  election 
aforesaid,''  etc 

On  the  22d  day  of  the  same  month,  the  city  clerk,  in  behalf  of 
tiie  dty,  subscribed  upon  the  books  of  the  railway  company  for  the 
fitock  as  directed  in  tne  resolution.  The  subscription,  after  refer- 
ring to  the  authority  under  which  it  was  made,  and  setting  forth 
St  fength  the  resolution  of  the  council  last  i*ef  erred  to,  proceeded 
m  follows : 

"  Now,  therefore,  I,  E.  S.  Stevens,  City  Clerk  of  the  City  of 
Parsons,  ...  in  the  name  and  for  and  in  behalf  of  said  city, 
do  hereby  subscribe  to  and  for  thirty  thousand  dollars  of  the  capital 
stock  of  the  Memphis,  Kansas  &  Colorado  Railway  Company,  to 
be  issued  and  delivered  to  the  treasurer  of  the  dty,  .  .  .  and 
to  be  paid  for  by  the  bonds  of  said  city,  to  be  issued  in  the  manner 

Erescribed  by  law,  and  subject  to  the  conditions,  restrictions,  and 
mitatious  in  the  proposition  heiembefore  referred  to.    In  witness 
whereof,'  etc.  [signed  by  the  clerk,  and  seal  of  city  attached]. 

The  material  portions  of  the  contract  referred  to  in  the  proposi- 
tion are  as  follows : 

"  That  said  parties  of  the  second  part,  for  and  in  consideration, 
etc.,  do  hereby  covenant  and  agree  that  they  will  construct,  etc.,  in 
a  good,  workmanlike,  and  substantial  manner,  a  railroad  from,  etc., 
and  complete,  equip,  and  put  said  road  in  operation  according  to 
the  following  specifications : 

"  The  roaJ-bed  to  have  at  least  twenty-six  hundred  and  forty 
ties  per  mile — ties  to  be  of  sufficient  size  and  strength  to  enable 
the  road  to  bj  operated  in  Siifety,  and  to  be  of  such  timber  as  the 
country  affords.  The  iron  for  the  rails  to  be  of  good  quality, 
weighing  not  less  than  thirty  pounds  to  the  yard,  Fish-plate  joints ; 
the  bridges  to  be  all  cunstructed  in  a  good  and  substantial  manner; 
th^  bridge  over  the  Neosho  river  to  be  Howe  truss,  not  less  than 
one  hundred  feet  span,  with  proper  approaches,  the  maximum 
grade,  etc.,  not  to  exceed  sixty  teet  to  the  mile,  etc.  The  eouip- 
ment  of  the  first  section  of  the  road,  from  Brownsville  [now  Mes- 
aer]  to  the  city  of  Parsons,  to  consist  of  not  less  than  two  locomo- 
tives, weighing  not  less  than  twelve  tons  each;  one  first-class 
passenger  coach ;  one  combination  car,  built  to  accommodate  pas- 
sengers, mail,  and  baggage ;  one  caboose  car,  ten  box  cars,  thirty 
flat  and  coal  oars,  four  hand  cars,  one  iron  car,  and  such  other 
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equipmentB  as  may  be  necessary  to  keep  the  roaJ  in  good  repair 
and  do  the  business  of  the  road  with  i-easonable  promptness.  Ga:d 
parties  of  the  second  part  also  agree  to  build  on  said  first  section 
of  road,  between  tlie  points  named  above,  at  least  two  water  tanks, 
one  of  which  shall  be  located  at  or  near  the  crossing  of  the  Labette 
creek,  near  Parsons,  and  the  other  where  it  will  be  most  convenient 
for  service  in  working  the  road.  And  they  further  agree  to  build 
a  suitable  freight  and  passenger  depot,  on  block  50.  in  the  city  of 
Pareons,  with  a  spifl*  track  leading  tliereto,  and  the  same  at  the 
city  of  Cherokee,  conveniently  located  to  the  business  of  the  town. 
Suitable  depots  are  to  be  constructed  at  such  other  points  on  the 
line  of  the  road  as  the  company  may  determine  upon.  Said  parties 
of  the  second  part  further  agree  to  construct  a  *  V  or  tum-tabie 
at  the  city  of  Parsons." 

Plaintifi  having  constructed  its  road  between  Cherokee  and 
Pareons,  and  having  daily  trains  running  between  these  cities,  ap- 
plied for  the  bonds,  but  the  city  refused  to  issue  them^  claiming 
that  the  conditions  upon  which  the  subscription  was  made  had  not 
been  complied  with.  Thereupon  this  action  was  commenced  in 
this  court.  The  case  has  been  tried,  a  large  amount  of  testimony 
introduced,  and  the  questions  in  issue  have  been  fully  and  abiy 
discussed  bv  counsel. 

We  think  the  pivotal  question  arises  on  the  third  proviso  in  the 
petition  and  order  for  tlie  election.  These  provisos,  of  course, 
enter  into  and  form  the  terms  of  the  contract  between  the  parties. 
The  language  was  chosen  by  them  to  express  their  mutual  intent, 
and  such  construction  must  be  given  thereto  as  will  carry  into 
effect  that  nmtual  understanding.  The  province  of  the  court  is 
interpretation.  We  are  to  ascertain  what  the  parties  understood 
and  intended  by  this  language,  and  may  not  deviate  therefrona, 
whether  that  contract,  as  so  interpreted,  be  wise  or  unwise  for 
either  party.  Unfortunately,  the  proviso  is  susceptible  of  two  in- 
terpretations, in  support  of  either  of  which  much  may  be  said. 
The  pioviso  is  "  that  the  company  shall  have  its  road  constructed 
and  in  operation  ...  on  or  before  the  first  day  of  July, 
1878."  The  proviso  immediately  preceding  required  that  the 
road  be  constnicted  in  a  certain  manner  and  in  accoixiance  with 
certain  specifications.  Now,  does  this  proviso  require  that  the 
road  be  by  July  Ist  completed  as  so  specified,  or  simply  that  it  be 
so  far  constructed  as  to  be  then  in  operation,  leading  full  compli- 
ance with  the  specifications  to  be  made  thei'eaf ter  ?  That  this  is  a 
pivotal  question  is  clear,  for  that  the  track  was  laid,  that  a  train 
ran  over  it  on  the  Ist  of  July,  and  that  trains  have  been  run  over 
it  daily  since,  is  not  disputed ;  while,  on  the  other  hand,  even  the 
plaintiff  does  not  claim  that  the  road  was  then  in  the  condition 
required  by  the  second  proviso.  We  quote  from  the  brief  of 
counsel,  which  states  the  case  for  the  plaintiff  fully  as  strongly  as 
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the  testimony  will  warrant :  "  From  Cherokee  to  the  Neosho  river, 
a  distance  oi  seventeen  miles,  the  road  was  substantially  finished ; 
it  was  fully  tied,  spiked,  ballasted,  and  the  track  in  fair  condition 
for  a  new  road ;  from  that  point  to  Parsons,  a  distance  of  nine 
miles,  it  was  unfinished  ;  it  was  not  fully  tied  and  spiked ;  the 
bridge  over  the  Neosho  river  was  incomplete  ;  the  embankments 
and  cuts  were  narrow,  and  the  track  rough."  In  support  of  the 
view  that  only  such  a  construction  as  sufficed  for  operating  the 
road  was  contemplated  in  the  third  proviso,  it  is  argued  that  the 
purpose  and  idea  of  stock  subscriptions  is  to  secure  funds  with 
which  to  do  the  work  of  the  corporation ;  that  this  subscription 
was  made  under  the  authority  of  an  act  entitled  "  An  act  to  aid  in 
the  construction  of  railroads ;"  that  parties  must  be  understood  to 
have  contracted  with  reference  to  these  facts,  and  to  have  intended 
to  provide  means  pending  and  to  assist  in  the  work,  and  not  sim- 
ply to  secure  a  bonus  after  all  was  finished ;  that  such  construction 
must  prevail  as  will  promote  the  object  in  view,  viz.,  the  securing 
of  railroad  facilities  to  the  city  and  of  aid  to  the  company ;  that 
each  proviso  is  separate  and  inaependent ;  that  they  were  inserted, 
or  rather  placed,  in  their  present  form  at  diif erent  times,  and  that 
words  ana  phrases  used  in  them  may  therefore  very  naturally  have 
been  used  at  such  different  times  in  different  senses ;  that  the  union 
of  the  words  "  constructed  and  in  operation"  suggests  and  defines 
the  meaning  intended  for  the  word  "  constructea  as  such  a  con- 
struction as  will  enable  the  company  to  operate  the  road ;  and, 
further,  that  the  word  "  so"  would  naturally  have  been  used,  and 
the  proviso  made  to  read,  "  so  constructed  and  in  operation,"  if  the 
same  extent  of  construction  had  been  contemplated  in  the  third 
as  in  the  second  proviso.  In  support  of  these  views  the  following 
authorities  are  cited :  Eailroad  Company  v.  Smith,  15  Ohio  St., 
328 ;  Chamberlain  v.  Bailroad  Co.,  15  Ohio  St.,  225 ;  Warner  v. 
Calender,  20  Ohio  St.,  19^7;  Railroad  Co.  v.  Brooks,  60  Me.,  568; 
Rai.road  Co.  v.  Sherman,  8R.  I.,  564;  Swartwout  v.  Railroad  Co.,  24 
Mich.,  389 ;  McMiDan  v.  Railroad  Co.,  15  B.  Mon.,  218 ;  Miller  v. 
Railroad  Co.,  40  Pa.  St.,  237 ;  Railroad  Co.  v.  Winkler,  29  Mo.,  318. 
In  Cliamberlain  v,  R.  R.  Co.,  supra,  the  subscriber  promised  to 
ly,  provided  the  road  was  permanently  located  through  the  vil- 
etc,  and  a  freight-house  erected  within  a  distance  named; 
ly  that  the  location  of  the  road  was  the  only  condition  precedent 
to  the  subscription  becoming  absolute,  and  that  the  building  of  the 
road,  freight-nouse,  etc.,  were  stipulations  merely,  which  the  com- 
pany undertook  to  perform  at  the  appropriate  time. 

In  the  cases  of  Miller  v,  R.  R.  Co.  and  McMillan  v,  R.  R.  Co., 
supra,  the  subscriptions  were  conditional  upon  the  road  being 
"locat4^  and  constructed"  upon  a  certain  route;  kdd,  that  they 
were  payable  upon  permanent  location,  and  that  construction  was 
not  a  condition  precedent. 
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In  "Woonsocket  Union  Railroad  Company  v,  Sherman,  supra, 
the  subscription  was  conditioned  to  be  payable  "  if  the  road  was 
built  through  the  village  of  P. ;"  hddj  payable  when  the  road 
was  located,  though  not  ouilt. 

So  in  Swartwout  v.  Railroad  Company,  supra,  the  subscription 
was  "upon  condition  that  the  road  should  be  located  and  built 
within  one  mile,"  etc. ;  held^  payable  when  the  road  was  perma- 
nently located,  though  not  built.  Judge  Cooley,  in  delivering  the 
opinion  of  the  court,  said :  ''  Had  it  been  their  understanding  that 
the  sums  subscribed  were  not  to  be  available  to  the  company  for 
the  purposes  of  construction  of  its  road,  but  payable  pnly  when  the 
road  was  wholly  completed,  it  is  only  reasonable  to  infer  that  they 
would  have  expressed  their  intent  more  clearly,  and  would  have 
indicated  with  deliniteness  what  stage  the  work  should  reach  before 
their  liability  sliould  become  fixed. 

On  the  other  hand,  it  is  claimed  that  the  two  provisos  are  to  be 
construed  together,  the  one  defining  the  manner  and  the  other  the 
time  of  construction ;  the  one  declaring  that  the  road  should  be 
constructed  in  accordance  with  certain  specifications,  and  the  other 
at  a  certain  time,  and  that  if  the  parties  intended  a  different  man- 
ner* of  construction  and  extent  of  completion  in  the  latter  proviso, 
such  intent  would  have  been  diflEerently  and  clearly  expressed ;  that 
the  ordinary  rule  of  construction  is  that  where  a  matter  is  referred 
to  in  several  places  in  one  contract,  it  is  to  be  taken  in  the  same 
sense  ;  that  the  railroad  company  soliciting  the  subscription  should 
have  seen  that  the  contract  was  made  more  specific  if  it  intended 
that  the  language  should  mean  one  thing  in  one  proviso  and  a  dif- 
ferent thing  in  another ;  that  while  the  act  is  entitled  and  the  pur- 
pose of  the  subscription  was  to  aid  in  the  construction  of  railroads, 
yet  the  legislature,  aware  that  many  municipalities  had   issued 
bonds  without  obtaining  the  expected  road,  in  terms  provided  that 
"  No  such  bonds  shall  be  issued  until  the  railroad  to  which  the 
subscription  or  loan  is  proposed  to  be  made  shall  be  completed  and 
in  operation  through  the  county,  township,  or  city  voting  such 
bonas,  or  to  such  point  in  such  county,  township,  or  city  as  may 
be  specified  in  the  proposition  set  forth  in  the  petition  required  in 
the /first  section  of  this  act."     (Sec.  5,  cited,  supra.)     In  other 
words,  as  one  protection  to  the  municipality,  the  legislature  haB 
ordered  that  a  part  of  the  road  must  be  completed  and  in  opera- 
tion before  any  public  aid  can  be  given.     Pri\ate  capital  must  be 
invested  and  a  railroad  exist  before  the  municipality  parte  with 
anything.     The  public  may  pay  for  a  road  already  built,  or  assist 
in  extending  one  actually  completed  and  in  operation  for  a  certain 
distance ;  but  its  promises  cannot  be  appropriated  in  anticipation 
of  a  road,  or  in  aid  of  one  only  partially  constructed,  as  m  the 
cases  cited  by  counsel.     Those  decisions  compelled  this  precaution- 
ary legislation.    And  the  extent  of  the  road  to  be  completed  is 
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known  to  the  voter  before  the  election.  Upon  the  basis  of  such  a 
law  the  parties  contracted.  Suppose  they  had  simply  specified 
the  distance  which  the  road  must  be  completed,  as  provided  in  the 
statute :  the  mere  fact  that  rails  were  laid  and  a  tram  brought  over 
them  would  not  be  conclusive  that  the  company  was  entitled  to  the 
bonds.  Certain  facts  as  to  grades,  cuts,  embankments,  ties,  spikes, 
etc,  must  also  be  shown  before  it  can  be  held  that  a  railroad  has 
been  constructed.  The  road  must  be  placed  in  such  condition  as 
to  furnish  a  safe,  speedy,  certain,  easy,  and  continuing  means  of 
travel  and  transportation  of  goods.  (Jr arsons  v,  Tilden,  59  N,  Y., 
639.)  Supposing  the  parties  had  gone  further  and  added  a  second 
and  separate  proviso,  commencing  as  do  the  provisos  in  this  con- 
tract, tnat  the  road  idiould  be  constructed  in  accordance  with  cer- 
tain specifications :  could  there  be  any  question  but  that  the  road 
must  be  completed  according  to  these  spediications  before  it  could 
be  said  to  be  so  constructed  as  to  entitle  the  company  to  the  bonds } 
Would  it  not  be  conceded  that  the  parties  had  named  these  specifi- 
cations to  avoid  question  as  to  how  much  work  must  be  done  before 
any  claim  was  made  for  the  bonds  ?  In  this  contract  the  parties 
have  gone  but  a  single  step  further,  and,  specifying  the  distance 
and  manner  of  construction,  have  added  a  proviso  as  to  time.  Are 
not  all  to  be  construed  together  ?  The  entire  matter  was  not  ex- 
pressed in  one  proviso,  but  separated  into  two,  in  order  to  make 
emphatic  and  clear  the  fact  that  time  was  to  be  of  the  essence  of 
the  contract.  "  Provided  further,  That  no  such  bonds  shall  be 
issued  at  all,  unless,"  etc.  In  no  other  way  could  this  be  made 
clearer  and  more  emphatic. 

We  agree  with  the  views  of  this  contract  entertained  by  the  city. 
It  seems  to  us  that  the  parties  having  stipulated  for  construction 
in  a  certain  manner,  and  m  accordance  witli  certain  specifications, 
meant,  when  they  added  a  proviso  as  to  time,  to  refer  to  the  man- 
ner of  construction  already  provided  for.  That  would  be  the  rule 
of  construction  in  any  ordinary  contract  between  individuals.  A 
word  or  a  phrase  once  used  in  a  contract  and  defined,  carries  the 
same  meaning  all  through  the  contract.  If  anything  different  is 
thereafter  intended  by  it,  the  difference  is  plainly  indicated.  A 
fortiori,  should  such  rule  of  construction  obtain  in  this  contract. 
While  this  may  not  be  considered  a  public  grant,  and  covered  by 
the  rule  that  nothing  is  granted  whicn  is  not  plainly  named,  yet  it 
takes  something  of  that  nature,  and  is  partially,  at  least,  subject  to 
the  same  rule.  It  is  taking  something  away  from  the  public  at 
the  instance  and  solicitation  of  the  individual.  The  reasons  which 
compel  the  construction  of  a  pubhc  grant  against  the  grantee  exist 
in  cases  like  this.     The  moving  party  is  the  railroad.     It  seeks 

Sublic  aid.     It  prepares  the  contract;  and  if  there  be  anything 
onbtful  or  obscure  in  its  terms,  the  construction  should  be  against 
it  rather  than  against  the  public.     It  would  seem  that  the  prpposi- 
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tion  as  prepared  and  presented  was  not  satisfactory  to  the  dty 
aathorities.  It  seemed  to  leave  the  manner  and  extent  of  per- 
formance by  the  company  an  open  question,  and  they  introduced 
the  stipulation  as  to  specifications  to  guard  against  any  incomplete 
or  doubtful  performance  by  the  railroad  company.  The  company 
was  under  no  obligation  to  accept  the  subscription  as  tendei'ed 
with  the  conditions  annexed.  Having  accepted  it,  it  must  abide 
bv  them. 

Indeed,  if  the  specifications  as  to  the  manner  of  construction  had 
not  been  inserted,  it  is  not  clear  that  it  could  fairly  be  said  that  on 
the  1st  of  July  the  road  was  so  "  completed,"  using  the  language 
of  the  statute,  as  to  be  a  compliance  with  the  condition  as  to  time. 
True,  trains  were  run  upon  that  day,  and  have  continued  to  run 
ever  since,  but  the  road  was  in  far  from  good  working  order. 
West  of  the  Neosho  it  was  very  incomplete.  We  have  quoted  the 
language  of  the  plaintiff,  expressing  its  view  of  the  condition  of  the 
road.  The  testimony,  going  into  detail,  shows  a  track  unfit  for 
use,  and  one  which  required  weeks  of  lal)or  to  place  it  in  a  reason- 
ably good  condition.  But  we  do  not  propose  to  discuss  this  ques- 
tion, or  consider  how  the  case  would  have  stood  if  no  stipulation 
as  to  specifications  had  been  inserted.  Viewing  the  contract  as 
one  which  required  performance  in  a  specified  manner  by  a  named 
time,  and  it  being  conceded  as  well  as  proved  that  such  perform- 
ance was  not  made  by  that  time,  we  hold  that  the  company  did  not 
comply  with  the  conditions  of  tlie  contract. 

Passing  this  point,  counsel  for  the  plaintiff  assert  that  if  the 
contract  means  tliat  which  we  hold  it  to  mean,  the  act  of  God  alone 
prevented  full  compliance  by  the  railroad  company,  and  that  there- 
lore  it  is  now,  having  constructed  the  road  according  to  the  con- 
tract stipulations,  entitled  to  the  bonds.  It  is  not  responsible  for 
any  delay  caused  by  matters  over  which  it  has  no  control.  The 
great  rains,  the  consequent  floods,  alone  prevented  it  from  doing 
exactly  that  which  it  contracted  to  do,  and  these,  being  the  act  m 
God,  excuse  its  non-performance.  Authorities  have  been  cited 
showing  that  in  certain  cases  equity  will  reUeve  against  a  forfeit- 
ure, and  also  that  where  there  has  been  a  part  performance  by 
one  party  and  the  other  has  accepted  the  benefits  of  snch 
performance,  the  latter  will  be  compelled  to  pay  according  to 
the  contract,  with  such  abatement  for  damages  resulting  &om 
failure  of  full  performance  as  may  be  just.  But  we  do  not 
think  these  authorities  are  in  point.  There  is  no  question  of 
forfeiture.  The  company  has  paid  nothing  to  the  city  wliich 
the  latter  is  seekinff  to  retain.  The  company  has  parted  with 
nothing.  It  owns  all  it  ever  owned.  The  city  is  seeking  to  take 
nothing  from  the  company,  nor  is  it  claiming  any  forfeiture  at  its 
hands.  It  simply  says  that  the  conditions  upon  which  it  promised 
to  aid  the  company  have  not  been  complied  with,  and  therefoi^e  it 
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is  not  bound  to  furnish  any  aid.  The  parties  inserted  in  their 
contract  a  condition  precedent.  Unless  that  condition  was  com- 
plied with,  the  city  is  not  bound.  The  contract  was  executory. 
The  city  agreed  to  take  certain  stock  and  pay  for  it  with  its  bonds 
on  a  spcifaed  condition.  That  condition  was  not  complied  with. 
May  the  courts  now  compel  the  city  to  take  and  pay  for  the  stock  I 
If  so,  they  hold  the  city  to  a  contract  it  never  made,  and  one  which, 
if  proposed  to  it  in  the  first  instance,  it  might  have  refused  to  make. 
(Jones  V.  United  States,  96  U.  S.,  24;  rhillips,  etc.,  v.  Seymore, 
91  TJ.  S.,  650.)  Nor  is  this  a  case  of  part  performance  by  one 
party  and  the  acceptance  by  the  other  of  the  proceeds  of  such  per- 
lormauce.  The  work  done  by  the  company  was  upon  its  own 
gronnds.  It  owns  the  road  absolutely  ana  entirely.  It  has  parted 
with  nothing  which  the  city  has  received.  The  city  has  accepted 
and  appropriated  none  of  its  labor  and  none  of  its  materials.  It 
has  received  the  benefit  of  the  work  in  no  other  sense  than  every 
individual  in  the  community,  and  in  no  other  way  than  that  of  one 
person  receiving  benefit  from  his  neighbor's  improvement  of  his 
own  property.  It  does  not  parallel  at  all  the  case  of  a  party  con- 
tracting to  build  for  another  a  house  upon  the  tatter's  land,  by  a 
certain  day,  and  only  partially  doing  the  work  by  that  day.  The 
nartially-built  house  belongs  to  the  latter.  He  appropriates  the 
labor  and  materials  of  the  former.  But  here  the  company  has 
parted  with  nothing  and  the  city  has  taken  and  owiis  nothing. 
And  in  such  a  case  the  condition  must  be  performed  or  the  con- 
tract does  not  bind  the  city.  Nothing  excuses  such  non-perform- 
ance. Both  parties  stand  released.  See  the  following  authorities : 
Jones  V.  United  States,  96  U.  S.,  24 ;  Phillips,  etc.,  v.  Seymore, 
91  U.  S.,  660 ;  Oakley  v.  Morton,  11  N.  Y.,  25  ;  Howell  v,  K.  Ins. 
Co.,  44  N.  Y.,  284 ;  'Wells  v.  Smith,  2  Edw.  Ch.,  78 ;  4  Kent's 
Com.,  125 ;  Mizell  v.  Burnett,  4  Jones  (N.  C.)  L.,  249 ;  V.  &  T. 
E.  R.  Co.  V,  Comm'rs  of  Lyon  Co.,  6  Nev.,  68. 

Tliis  last  case  is  in  many  respects  very  instructive.  It  appears 
that  the  Legislature  passed  a  law  authorizing  and  directing  tiie  de- 
fendant to  issue  $75,000  of  its  bonds  to  the  jHaintiff  when  tlie  latter 
should  have  completed  a  railroad  from  V  irginia  City  to  Carson 
City,  and  passing  a  point  not  more  than  1200  feet  west  of  Trench's 
mill,  in  Silver  City.  The  road  was  built  within  the  specified  time, 
but  the  main  line  did  not  run  nearer  to  the  mill  than  2400  feet. 
Within  the  same  time  a  branch  was  built  running  to  within  300  or 
400  feet  of  the  mill.  It  was  held  that  the  condition  precedent  was 
not  complied  with,  and  therefore  the  defendant  was  not  bound ; 
and  this,  although  it  was  proved  that  the  road  as  built  was  of  more 
benefit  to  Lyon  county  than  if  built  as  specified  in  the  law.  The 
court  held  that  this  legislative  contract  must  be  construed  like  any 
ordinary  contract  between  individuals.  It  contained  a  condition 
precedent,  and  unless  that  was  substantially  complied  with,  no  11a- 
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bilitj  attached.  The  oonrt  would  not  attempt  to  make  a  new  con- 
tract for  the  parties,  even  though  it  could  make  a  better  one  for 
the  defendant.  In  Story  on  Contracts,  §  32,  it  is  said  that  a  con- 
dition precedent  '*  must  be  strictly  performed  in  every  particular  in 
order  to  entitle  the  party  whose  duty  it  is  to  perform  it  to  enforce 
the  contract  against  the  other  party."  (1  Redfield  on  Railways,  5th 
ed.,  p.  76,  §  3.) 

.  This  very  contract  contains  another  condition  precedent,  that 
named  in  tne  second  proviso.  Until  the  terms  of  that  condition 
were  complied,  with  no  one  would  contend  that  the  city  was  bonnd 
to  issue  its  bonds,  no  matter  what  causes  produced  the  delay.  The 
third  proviso  is  as  vital  as  the  second.  It  differs  in  this,  that  it 
makes  time  of  the  essence  of  the  contract ;  but  it  is  equally  and  no 
more  a  condition  precedent.  Parties  may  stipulate  to  make  time 
of  the  essence  ot  the  contract.  (M.  R.,  Ft.  8.  &  G.  R.  R.  Co.  v. 
Brickley,  21  Kas.,  275.  A  condition  precedent  is  not  less  binding 
because  it  contains  a  time  stipulation,  nor  have  the  courts  any 
greater  power  to  set  it  aside.  In  any  aspect,  then,  of  the  conceded 
tacts,  it  seems  to  lis  that  under  the  contract  the  city  is  not  liable. 

We  might  close  this  opinion  here,  but  it  is  due  to  the  city  to 
say  that  it  contends  that,  notwithstanding  the  rains  and  high  water 
during  the  month  of  June,  there  was  ample  time  for  the  plaintiff  to 
have  completed  its  contract  before  the  1st  of  July ;  and  further, 
that  it  has  never  yet  completed  the  road  according  to  the  specifi- 
cations. After  the  commencement  of  this  action  tlie  city  caused  a 
caref  nl  survey  to  be  made  by  a  competent  engineer,  who  took  down 
on  paper  as  he  went  along  the  results  of  his  survey  and  measure- 
ment. Such  survey  disclosed  defects  like  these :  in  one  mile  of 
the  track  west  of  the  Neosho  river,  out  of  2717  ties,  416  were  en- 
tirely unspiked ;  in  the  next,  out  of  2902,  812  were  unspiked ;  in 
another,  767  out  of  2810;  in  a  fourth,  463  out  of  2764;  and  in  a 
fifth,  952  out  of  2907. 

While  the  contract  required  that  the  maximum  grade  should  not 
exceed  sixty  feet  to  the  mile,  out  of  ten  paces  measured  eight  ex- 
ceeded that  grade,  as  follows:  one,  69^*^  feet ;  a  second,  66.j^;  a 
third,  72^VV;  »  fourth,  74^^;  a  fifth,  OSjVir;  »  sixth,  80^;  a 
seventh,  67^j^^;  and  the  eighth,  66^^  feet.  These  measurements 
were  made  at  different  places  along  the  line,  and  in  distances  of 
from  300  to  800  feet. 

Other  similar  defects  were  noticed  in  the  embankments,  cuts, 
bridges,  etc.  Whether  these  defects  are  such  that  the  courts  would 
be  compelled  to  hold  that  the  specifications  have  never  yet  been 
substantially  complied  with,  we  need  not  stop  to  determine.  We 
notice  them  only  to  show  the  view  which  the  city  holds  of  the 
plaintiff's  conduct  in  the  premises,  and  its  claimed  performance  of 
the  contract. 

We  have  given  to  this  case  full  and  patient  investigation,  and 
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are  compeUed  to  hold  that  the  plaintiff  failed  to  comply  with  the 
conditions  apon  which  alone  the  city  contracted  to  issue  its  bonds. 

Judgment  must  therefore  be  entered  in  favor  of  the  defendant. 

Alltiie  Justices  concurring. 


Atohiboh  &  Nebraska  K.  R.  Co. 

V. 

John  L.  Keboheb. 

(24  Karuoi  BeparU,  228.     July  Term,  1880.) 

L  Where  a  laborer  on  a  railroad  is  injured  while  in  the  service  of  the  rail- 
road coni|>an7,  a  telegram  from  the  general  superintendent  directiog  one 
of  his  subordinates  to  employ  a  physician  and  do  all  he  can  to  save  the 
injnr^  limb  and  make  the  sufferer  comfortable,  is  authority  for  a  con* 
tract  binding  the  company  to  pay  for  the  board  and  care  of  the  injured 
party  while  recovering  from  the  injury. 

2.  Where  a  demurrer  to  plaintiff's  evidence  is  overruled  when,  on  account  of 
some  omission  in  tne  testimony,  it  should  have  been  sustained,  and 
thereupon  defendant  proceeds  to  offer  testimony,  and  in  so  doing  sup- 
plies the  omission,  hetd,  that  the  error  in  the  ruling  on  the  demurrer  is 
corrected,  and  if  upon  all  the  testimony  in  the  case  the  judgment  was 
IHToperly  rendered,  it  will  be  upheld. 

At  the  September  Term,  1879,  of  the  District  Court,  Reecher  re- 
covered a  judgnent  against  the  Atchison  &  Nebraska  R.  R.  Co. 
for  $137.50.  The  railroad  company  brings  the  case  here.  The 
facts  appear  in  the  opinion. 

W.  W.  Guthrie,  for  plaintiff  in  error. 

F.  M.  Keith  and  Nathan  Price,  for  defendant  in  error. 

Bbewek,  J. — Reecher  sued  the  railroad  company  before  a  justice 
on  the  claim  of  an  express  contract  on  the  part  of  the  defendant 
to  pay  plaintiff  for  the  charge  and  care  of  one  George  E.  Cubitt, 
plaintin  setting  out  his  claim  at  $286.  The  case  was  tried  to  a 
piry,  with  verdict  for  plaintiff,  and  judgment  of  $137.50.  The 
record  is  upon  a  case  made.  A  demurrer  to  plaintiff's  case  was 
interposed  by  defendant,  which  was  overruled  by  the  court.  After 
verdict,  a  motion  for  a  new  trial  was  overruled. 

The  case,  briefly  stated,  is :  George  E.  Cubitt,  plaintiff's  step- 
son, had  his  foot  hurt  while  working  for  the  defendant,  and  was  sent 
to  plaintiff's  home.  Hildebrandt,  boss  of  the  gang  in  which  he 
was  working,  reported  the  accident  by  telegraph,  from  White 
Cloud,  to  Spafford,  his  superintendent,  and  Col.  Towne,  general 
superintendent,  at  Atchison,  who  answered  by  telegrams.  Plain- 
tin  claimed  to  have  been  employed  by  such  boss  after  the  receipt 
of  these  telegrams,  and  relied  upon  such  express  contract. 
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We  think  upon  the  record  there  may  be  said  to  exist  three  qaea* 
tions :  The  first  one  is  whether  Hildebrandt  made  any  such  con- 
tract with  plaintiff  as  was  claimed.  Hildebrandt  positively  denied 
it,  while  plaintiff  as  positively  affinned.  There  was  also  other 
testimony.  This  was  a  question  of  fact,  with  contradictory  testi- 
mony, and  is  disposed  of,  so  far  as  this  court  is  concerned,  by  the 
decision  below. 

A  second  question  is  whether  Hildebrandt  had  authority  to 
bind  the  company  by  any  such  contract.  The  evidence  of  authority 
was  offered  in  these  telegrams.  The  messages  sent  by  Hilde- 
brandth  were  as  follows : 

(No.  1.) 

**W.  C,  Jan.  21. 
"  L.  K.  Spafford,  Atchison  : 

"  George  Cubitt  got  his  foot  nearly  cut  off  this  p.  m.,  with  coal 
bucket.     Shall  I  get  doctor  for  him  ?  J.  D.  HL" 

(No.  20 

"  WnrrE  Cloud,  Jan.  21,  1879. 
**  L.  W.  TowNE,  Atchison : 

"  May  we  send  for  counsel  for  physician  ?  J.  D.  H." 

The  answers  to  these  telegrams  were  respectively  as  follows : 

(No.  1.) 

"  Atchison,  Jan.  21,  1879. 
"  Employ  the  best  doctor  there  to  attend  to  Mr.  Cubitt. 

"L.  W.  TOWNE." 

(No.  2.) 

"  Atchison,  Jan.  21,  1879. 
"  J.  D.  H.,  White  Cloud : 

"  Yes ;  employ  oonnsel  with  physician,  and  do  all  you  can  to 
save  the  foot  ana  make  him  comfortable. 

L.  W.  TOWNE." 

We  think  telegram  No.  2  from  the  general  superintendent  gave 
authority  to  make  the  contract.  In  reply  to  an  inquiry  as  to 
whether  to  employ  counsel  with  the  physician,  Hildebrandt  is  told 
to  employ  counsel,  and  in  addition  to  do  all  he  can  to  save  the 
foot  and  make  the  patient  comfortable.  Board  and  care  while 
suffering  from  the  wound  are  clearly  within  the  scope  of  such  di- 
rection. Indeed,  they  would  seem  to  be  the  very  matters  in- 
dicated. 

The  other  question  is  as  to  the  telegrams.  And  here  we  may 
remark  that  we  are  to  look  at  all  the  testimony,  both  that  offered 
after  the  overruling  of  the  demurrer  to  the  evidence  as  well  as 
that  offered  before.  If,  upon  all  the  testimony,  the  telegrams 
were  properly  admitted,  it  matters  not  tint  no  sufficient  founda- 
tion Tor  their  admission  had  been  laid  hefoi'e  the  ruling  on  the 
demurrer.  (Simpson  v,  Kimberlin,  12  Kas.,  588.)  Before  the 
demurrer,  plaintiff  showed  by  Hildebrandt  that  he  delivered  to  the 
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telegraph  operator  at  White  Cloud  dispatches  for  Col.  Towne,  the 
general  superintendent  at  Atchison,  and  received  from  the  same 
operator  what  appeared  to  be  copies  of  telegrams  in  reply.  After 
the  ruling  on  the  demurrer,  the  defendant's  counsel  put  Hilde- 
brandt  on  the  stand,  and  showed  by  him  the  dispatches  forwarded 
to  Col.  Towne,  and  the  answers  received  by  him.  The  witness  no 
longer  spoke  of  copies,  but  testified  to  sending  dispatches  to  and 
receiving  answers  from  Col.  Towne.  It  will  scarcely  do  to  say, 
in  view  of  this  latter  testimony,  that  there  was  not  evidence  be- 
fore the  jury  from  which  they  might  find  that  Col.  Towne,  the 
general  superintendent,  did  in  fact  ffive  Hildebrandt  the  authority 
under  which  he  acted.  So  that  wnatever  might  be  thought  of 
the  ruling  on  the  demurrer,  the  verdict  upon  all  the  evidence 
would  have  to  be  upheld.  But  was  the  ruhng  on  the  demurrer 
erroneous?  An  employee  on  a  railroad  goes  to  a  telegraph  office 
and  sends  a  dispatch  to  his  superior,  and  receives  from  the  same 
operator  in  a  short  time  what  purports  to  be  a  reply  from  the  said 
superior  to  his  dispatch.  Upon  the  strength  of  such  supposed 
reply,  he  acts,  and  makes  a  contract  for  the  company.  In  an  ac- 
tion upon  that  contract  against  the  company,  is  not  that  reply 
thus  received  prima  facie  evidence  of  authority  in  him  to  act  ? 
It  is  unnecessary  in  this  case  to  decide  this  question,  but  see  upon 
it  the  case  of  Matteson  v.  Noyes,  25  111.  591,  and  the  review  of 
that  case  in  Scott  and  Jarnagin's  Law  of  Telegraphs,  §  345. 

There  being  no  other  question  in  the  case,  tlie  judgment  will  be 
affirmed. 

AH  the  Justices  concurring. 

SeeToledo,  etc.,  R.  R  Co.  v.  Rodrigues,  47  HI.,  188  ;  Tucker©.  St.  Louis, 
etc.,  R.  RCo.,  64  Mo.,  177.  Northern  Central  R  R.  Co.  v.  Prentiss,  11 
Md,  119  ;  Ellis  «.  Central  Pacific  R  R  Co.,  5  Nev.,  255. 


Riley 

V. 

The  Southwestern  Railroad. 

(63  Oeargia  BeparU,  325.     March  Term,  1879.) 

Where  two  deeds  to  diflferent  vendcea  v/ere  made  by  the  same  grantor,  both 
covering  the  premises  in  dispute,  the  younger  recorded  in  time,  and  the 
older  not,  and  the  older  embraced,  together  with  the  preini.sus  in  dis- 
pute, the  ri^ht  of  way  for  a  raili^oad  through  and  over  the  original  lot  of 
land  of  which  said  premises  constitute  a  small  part,  and  where  the 
younger  deed  indicated  upon  its  face  that  the  railroad,  and  a  depot,  and 
a  switch  or  turnout,  were  already  constructed,  or  in  process  of  construc- 
tion, on  the  right  of  way,  when  the  younger  deed  was  made,  and  where 
actual  adverse  possession  by  the  railroad  company,  even  of  the  premises 
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in  dispute,  under  the  older  deed,  was  open  and  continuous  for  more 
than  seven  years  before  the  defendant  in  ejectment  or  any  other  person 
entered  thereon,  and  where  the  defendant  fails  to  connect  his  alleged 
title  or  claim  of  right  with  the  grantee  in  the  younger  deed,  and  where 
it  does  not  appear  that  such  grantee  or  any  person  entitled  to  claim 
under  him  has  ever  attempted  to  enter  upon  the  premises,  or  to  defeat 
the  older  conveyance,  the  defendant  cannot  avail  himself  of  the  record- 
ing of  the  younger  deed  to  bar  a  recovery  in  ejectment  by  the  railroad 
company,  the  first  vendee.  Even  if  the  charge  of  the  court  was  not 
strictly  accurate,  as  abatract  law,  the  verdict  was  correct  under  the  evi- 
dence, and  should  not  haire  been  for  the  defendant  if  the  charge  had 
been  as  favorable  to  the  defendant  as  it  was  possible  to  make  it. 

Joseph  F.  Pou,  Calvin  Calhoun,  for  plaintiff  in  error. 
Willis  &  Willis,  filandford  &  Garrard,  for  defendani 

Bleckley,  J. — The  lands  in  Talbot  county  were  laid  off  by  the 
state  in  tracts  of  uniform  size,  and  disposed  of  by  lottery.  A  full 
lot  contains  two  hundred  and  fifty  acres.  In  March,  1852,  Jacob 
and  David  Funderburk  conveyed  in  fee  simple  to  the  Muscogee 
Bailroad  Company  the  right  of  way  for  its  railroad,  extending  in 
width  fifty  feet  on  each  side  of  a  central  line,  and  in  length  through 
the  whole  of  lot  No.  149,  in  the  10th  district  of  said  county.  H^ 
the  same  deed  they  also  conveyed  in  fee  simple  to  the  company, 
for  a  depot  square,  another  described  portion  of  the  lot,  adjacent  to 
the  right  of  way,  and  being  in  breadth  250  feet,  and  in  length  300 
feet.  On  its  face  the  deed  was  to  be  void  if  the  company  fiiled  to 
locate  and  establish  its  railroad  as  contemplated,  or  if  it  failed  to 
put  either  a  turn-out  or  a  water  station  on  the  premises.  The 
deed  was  not  recorded.  In  November  of  the  same  year  Jacob 
Funderburk  alone  conveyed  in  fee  simple  to  Benjamin  J.  King 
and  Henry  Snellings  eignt  acres,  described  by  metes  and  bounds, 
and  proved  on  the  trial  of  the  present  case  to  embrace  the  whole 
of  the  depot-Rquare,  the  premises  now  in  controversy.  This  deed 
was  recorded  within  twelve  months  after  its  execution.  In  describ- 
ing tlie  eight  acres,  the  deed  mentioned  railroad,  depot,  and  switch 
in  a  way  to  justify  the  inference  that  they  were  already  constructed 
or  iii  process  of  constrnction  when  the  deed  was  made,  and  thus 
that  actual  occupancy  under  the  prior  deed,  at  least  of  the  right  of 
way,  had  then  commenced.  It  did  not  appear  at  the  trial  that  the 
grantees  in  the  second  deed  had  ever  conveyed  to  any  person,  or 
tliat  they  ever  entered  or  attempted  to  enter,  or  made  any  attack 
upon  or  resistance  to  the  older  deed.  Neither  did  it  appear  that 
Riley,  the  defendant  in  this  action  of  ejectment,  derived  nis  title  or 
claim  of  right  from  or  through  them,  or  that  he  has  or  ever  had 
any  connection  with  them  wnatever.  He  exhibited  in  evidence 
deeds  from  other  persons  to  himself,  dated  in  1869  (covering  the 
eight  acres),  and  some  previous  deeds,  but  not  enough  to  make  a 
chain  of  paper  title,  and  none  of  them  going  back  to  Benjamin  J. 
Ejng  or  Henry  Snellings.    There  was  evidence  that  the  raihroad 
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was  firaded  certainly  as  early  as  1853,  and  that  about  1854  the 
cotni^ny  laid  pipes  to  a  Bpr^^  on  the  premiees  to  connect  with 
and  furnish  water  to  the  tanKS,  enclosing  and  walling  up  the 
spring;  that  the  first  depot  was  burned  down  during  the  war,  and 
another  erected  immediately  after  the  war ;  and  that  the  railroad 
company  had  been  in  possession  of  the  premises  in  dispute  from 
1853  until  the  defendant  Riley  entered,  which  was  in  1876.  In 
the  interval  the  company  became  changed  by  amalgamation,  under 
autliority  of  an  act  of  the  general  assembly,  into  the  Southwestern 
Bailroaa  Company,  the  plamtifi  in  ejectment. 

The  court  charged  tne  jury,  among  other  things,  that  Kiley 
could  not  take  any  benefit  from  the  younger  of  the  two  Funder- 
burk  deeds  being  recorded  in  time  and  tne  elder  not  recorded, 
without  connecting  himself  by  evidence  with  the  grantees  in  the 
younger,  and  thus  making  the  younger  the  source  (S  his  own  title. 
This  may  be  good  law.  I  am  inclmed  to  think  it  is,  for  if  the 
grantees  in  the  younger  deed  do  not  choose  to  come  forward,  by 
themselves  or  their  privies,  to  assert  their  advantage,  I  see  no 
reason  why  a  stranger  should  assert  it,  either  for  them  or  in  his 
own  interest.  A  nrst  deed,  whether  recorded  or  not,  passes  the 
title,  subject  to  be  snatched  away  by  a  second  in  case  of  failure  to 
record  the  first  in  time,  and  due  recording  of  the  second ;  but  so 
long  as  the  second  is  not  brought  forward  by  some  one  having  an 
interest  in  it,  there  would  seem  to  be  good  reason  for  holding  that 
the  first  is  not  defeated.  However,  the  case  is  not  ruled  on  this 
point,  but  on  the  broader  ground  that  the  facts  in  evidence  con- 
strained a  recovery  for  the  plaintiff  below,  no  matter  what  the 
court  may  have  charged  or  refused  to  charge.  There  was  a  prior 
possession  by  the  plaintifif,  and  that  was  adverse  for  more  than 
seven  years  under  written  color  of  title.  The  evidence  of  adverse 
possession  was  positive,  with  strong  corroboration  by  circumstances, 
and  the  evidence  in  reply  was  merely  negative,  with  no  corrobora- 
tion whatever.  Moreover,  on  the  face  of  the  second  deed  was 
enough  to  put  the. grantees  therein  on  notice  of  the  rights  of  the 
railr^d  company,  if  the  seex)nd  deed  means,  as  we  think  it  does, 
that  the  railroad,  the  depot  and  the  switch  were  already  constructed 
or  in  process  of  construction  ;  and  the  timely  recording  of  a  second 
deed  will  not  avail  if  there  is  notice  of  the  first.    Code,  §  2705. 

If  there  was  any  error  committed  on  the  trial,  it  was  not  such  as 
to  vitiate  a  correct  verdict,  and  the  verdict  was  undoubtedly  cor- 
rect. 

Cited  for  reversal,  25  Gki.,  55  ;  19  ib.,  335 ;  Code,  §  2705. 

Judgment  affirmed. 

Wakkeb,  Chief  Justice,  did  not  sit. 
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Abohibald  Tubneb  et  aL 
The  Peobla.  and  Spbingfield  Kailboad  CoMPAirr. 

Filed  at  Ottawa  May  18,  1880. 
(95  IlUnaU  Biports,  184.) 

1.  A  certificate  of  indebtedness  issued  by  a  receiver  of  a  railroad  com- 

pany, under  an  order  of  the  court  appointing  him,  to  pay  debts  and  ex- 
penses incurred  by  his  predecessor,  not  on  account  of  any  indebtedness 
made  by  the  former  receiver  or  for  which  the  receiver  issuing  it  received 
any  benefit  from  the  payee,  or  any  ode  else,  is  not  entitled  to  be  paid 
out  of  any  funds  in  the  hands  of  the  receiver,  either  at  the  suit  of  the 
payee  or  holder  for  value. 

2.  Where  a  court  orders  a  receiver  of  a  railway  company  to  issue  certificates 

of  indebtedness  for  a  specific  purpose,  to  be  made  payable  to  the  persons 
to  whom  delivered  or  order,  and  one  is  issued  to  A  B  or  bearer,  which 
is  negotiated  by  mere  delivery,  the  bolder  will  take  the  same  subject  to 
all  equitable  defences  a^nst  the  payee,  and  the  printed  order  of  the 
court  on  its  back  is  notice  to  him  that  it  was  maae  payable  to  bearer 
contrary  to  the  order  of  the  court  authorizing  the  issue. 
8.  All  instruments  for  the  payment  of  money  or  articles  of  personal 
property  to  a  particular  person  are  only  assignable,  under  our  statute, 
so  as  to  enable  the  assignee  to  maintain  an  action  in  his  own  name, 
by  the  endorsement  of  the  person  named  as  the  payee  under  his  hand; 
and  it  makes  no  difference  that  such  instruments  contain,  in  addition 
to  the  name  of  the  payee,  the  words  **  or  order,"  "  or  bearer.*'  The  re- 
cent statute,  making  instruments  payable  to  bearer  only,  negotiable,  has 
not  changed  this  rule. 

4.  It  is  essential  to  the  ne^tiability  of  promissory  notes,  bonds,  bills  and 

other  instruments  in  writing  for  the  payment  of  money  or  articles  of  per- 
sonal property  by  endorsement,  that  they  be  payable  absolutely  and  un- 
conditionally, not  depending  on  any  contingency,  either  in  regard  to 
the  event  or  the  fund  out  of  which  payment  is  to  be  made,  or  as  to  the 
parties  by  whom  or  to  whom  payment  is  to  be  made. 

5.  Certificates  of  indebtedness  issued  by  a  receiver,  under  an  order  of  a 

court,  are  wanting  in  nearly  every  essential  ouality  of  negotiable  com- 
mercial paper,  as  they  are  not  payable  unconditionally  out  of  any  fund. 
Whether  they  are  payable  in  full,  or  only  pro  rata,  depends  on  the  fact 
of  the  sufi^ciency  of  the  fund  under  the  control  of  the  court.  Again, 
there  is  no  personal  liability  on  any  one  for  their  payment.  Only  the 
fund  which  the  court  controls  is  bound,  and  that  only  when  it  is  equit- 
able to  charge  it  with  the  payment  of  the  money  evidenced  thereby. 
Their  payment  can  only  be  coerced  by  application  to  the  court  having 
control  of  the  trust  property  for  an  order  upon  its  acting  ofiicer. 

6.  An  instrument  not  assignable  or  negotiable,  as  those  words  are  used  in 

the  law,  is  subject  to  the  same  defences  in  the  hands  of  the  holder  as 
could  be  made  against  the  original  payee,  notwithstanding  he  may  in 
good  faith  have  paid  full  value  therefor. 

7.  While  courts  are  zealous  to  protect  the  rights  of  parties  who  may  have 
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fornished  money  for  the  preservution  of  trust  property,  equal  care  and 
Yigilance  will  be  observea  to  see  that  the  property  is  not  wasted  by  the 
improyident  acts  of  receivers. 

Mr.  S.  D.  Pnterbaugh,  for  the  appellants : 

Even  if  the  question  was  presented  of  the  right  of  the  court  to 
order  the  issue  of  the  receiver's  certificates,  the  parties  are  estopped 
to  deny  their  validity.  It  appears,  from  the  order  of  the  court  di- 
recting their  issue,  that  the  Dondholders,  the  trustee  named  in  the 
deed  of  trust,  and  all  other  parties  to  the  suit  appeared  in  court 
and  consented  to  the  order.  If,  being  before  the  court,  they  made 
no  objection  to  the  creating  of  such  debt  and  liens  upon  the  prop- 
erty by  the  receiver,  they  cannot  afterwards  object  to  according 
priority  to  the  liens  so  created.  Jones's  Railroad  Securities,  sees. 
540-543 ;  Kennedy  v.  St.  Paul  &  Pacific  R  R.  Co.,  2  Dill.,  448  ; 
Vermont  &  Canada  R.  R.  Co.  v.  Vermont  Central  R.  R.  Co.,  50 
Vt,  500 ;  Hoover  v,  Montclair  &  G.  L.  Ry.  Co.,  29  N.  J.  Eq.,  4 ; 
Meyer  v.  Johnston,  53  Ala.,  237. 

fi  the  agent  of  the  receiver  failed  to  pay  over  the  proceeds  of 
the  certificates,  it  was  no  fault  of  the  appellants.  They  were  not 
bound  to  see  to  the  application  of  the  money  received  by  him.  If 
the  agent  embezzled  the  funds,  the  loss  must  fall  on  the  re- 
ceiver who  appointed  him.  Stanton  v.  Alabama  &  Chattanooga 
R.  R.  Co.,  2  Wood  C.  C.  R.,  506. 

The  rule  is  universal  tliat  where  one  of  two  innocent  parties  is 
to  suffer,  the  loss  must  fall  upon  the  one  first  in  fault.  Garvin  v, 
Wiswell,  83  111.,  216 ;  Gavagan  v,  Bryant,  83  id.,  376 ;  Stone  v. 
MiUiken,  85  id.,  221 ;  Horn  v.  Nichols,  1  Salk.,  289. 

A  receiver  is  responsible  for  any  loss  which  is  occasioned  to  the 
estate  from  his  wiliul  default ;  therefore  if  be  places  money  re- 
ceived by  him  in  what  he  knows  to  be  improper  hands,  the  court 
will  compel  him  to  pay  it  out  of  his  own  pocket.  2  Dan.  Ch.  PL 
&  Pr.,  1,  439 ;  Kerr  on  Receivers,  209,  210 ;  High  on  Receivers, 
sees.  269,  286 ;  Knight  v.  Lord  Plymouth,  3  Atk.,  480  ;  Stanton  v. 
Alabama  &  Chattanooga  R.  R.  Co.  2  Woods  C.  C.,  506  ;  Kline  v. 
Jewett,  26  N.  J.  Eq.,  474. 

It  ia  recited  in  the  certificate  that  it  was  issued  in  accordance 
with  the  order  of  the  court  on  account  of  indebtedness  due  Smith, 
who  negotiated  the  same  from  the  former  receiver.  Schenck  v. 
Supervisors,  etc.,  1  Biss.,  633 ;  id.,  292 ;  Bolton  v.  Board  of  Educa- 
tion, etc.,  1  Bradw.,  193. 

A  receiver's  certificate  is  negotiable,  and  when  payable  to 
bearer  is  transferable  by  delivery,  and  possesses  all  the  ordinary  at- 
tributes of  ne^tiable  instruments.  The  purchaser  of  such  a  cer- 
tificate, like  the  purchaser  of  a  municipal  bond,  is  put  upon  in- 
quiry as  to  two  points :  1,  as  to  whether  there  has  ever  been 
authority  of  law  by  which  the  certificate  has  been  issued,  and  2, 
%B  to  whether  the  certificate  has  been  issued  by  the  proper  of- 
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ficials  and  within  the  scope  of  their  authority.  Having  asoer- 
tained  these  two  points  he  is  bound  to  go  no  farther,  if  the 
face  of  the  certificate  shows  that  it  is  vahd.  2  Coler  on  Mun. 
Bonds,  134 ;  Bissell  v,  Jeffersonville,  etc.,  24  How.,  287 ;  Comre. 
of  Knox  County  v,  Aspinwall,  24  id.,  54<) ;  Bogers  v,  Burling- 
ton, 3  Wall.,  654. 

Mr.  B.  S.  Prett^man  and  Messrs.  Hughes  &  Bloomfield,  for  the 
Peoria  &  Springfield  Kaiboad  Company : 

Equitable  securities  are  taken  subject  to  equities.  The  case,  the 
court,  and  the  authority  to  issue  are  printed  on  the  certificates. 
This  alone  is  sufficient  to  out  a  prudent  dealer  on  inquiry. 
Stanton  et  al.  v.  Alabama  &  Chattanooga  R.  R.  Co.,  2  Woods,  513. 

The  certificate  is  not  in  the  form  required  by  the  court.  The 
decree  is  mandatory,  and  not  following  the  decree  is  not  comply- 
ing with  the  law  and  renders  such  instruments  void.  Glidden  v, 
Hopkins,  47  HI,  528. 

The  receiver  cannot  delegate  his  trust  so  as  to  bind  or  destroy 
the  fund  in  court,  and  if  Smith  had  been  an  agent  to  dispose  of 
the  certificate,  and  appellants  knew  that  fact  when  they  accepted 
the  security  to  secure  the  private  debt  of  the  agent,  they  became 
parties  to  the  fraud. 

A  receiver's  certificates  have  not  the  quality  of  negotiable  in- 
struments by  the  law  merchant.  Stanton  ^?.  Alabama  &  Chat- 
tanooga R.  R.  Co.,  2  Woods,  515 ;  Bank  of  Montreal  v.  Chicago, 
Clinton  &  W.  R.  R.  Co.,  48  Iowa,  618 ;  Jones  on  Bailroad  Securi- 
ties, sees.  545,  546. 

All  instruments  in  writing  in  this  state  that  are  made  assignable 
by  the  statute  are  not  negotiable,  in  the  sense  of  cutting  off 
equities  when  in  the  hands  of  innocent  holders.  NeviU  v.  School 
Directors,  68  III,  516. 

In  a  suit  in  equity  to  foreclose  a  mortgage,  even  negotiable  instru- 
ments indorsed  before  they  are  due  are  taken  subject  to  all  equitable 
defences  against  them.  Olds  v.  Cummings,  31  HI.,  188 ;  Haskell 
V.  Brown,  65  id.,  29 ;  Thompson  v.  Shoemaker,  68  id.,  256 ; 
Bryant  v,  Vix,  83  id.,  11. 

Mr.  L.  W.  James  and  Messrs.  Hopkins  &  Morrow,  for  the 
bondholder  and  appellee : 

Negotiable  instruments  must  have  as  payor  a  certain,  definite 
person  or  corporation  capable  of  giving  credit,  and  of  being 
sued  in  an  action  at  law.     Nichols,  Admr.  v,  Davis,  1  Bibb,  490. 

Since  the  receiver  is  an  oflicer  of  court,  and  all  contracts  made 
by  him  are  subject  to  ratification  by  the  court,  it  has  the  un- 
doubted power  to  vacate  or  modify  any  agreement  or  contract 
which  the  receiver  has  made.  High  on  Kec.,  sec.  180 ;  Mooney 
V.  B.  C.  L.  Ins.  Co.,  9  Abb.  Pr.  (N.  S.),  103. 

The  receiver's  certificates  are  not  negotiable  instmmeiiitsy.be- 
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cause  thej  are  payable  only  out  of  a  particnlar  fund.  Dawkes 
V,  Deloram,  3  W  ils.,  207 ;  Story  on  From.  Notes,  sees.  22-25 ; 
Parsons  on  Bills,  sec.  43 ;  1  Darnell  on  Neg.  Inst.,  sees.  149-165  ; 
Janny  v,  Herle,  2  Lord  Raym.,  1364 ;  Harriman  v,  Sanborn,  48 
N.  M.,  129  ;  Averitt  v.  Booker,  15  Gratt.,  163 ;  Corbett  v.  State, 
24  Ga.,  287 ;  West  v.  Foreman,  21  Ala.,  400 ;  Mills  v,  Kuyken- 
dall,  2  Blackf .,  48 ;  McGee  v.  Larranioor,  50  Mo.,  425 ;  Husband  v. 
Epling,  81  111.,  172 ;  Baird  v.  Underwood,  74  id.,  176 ;  Kelly  v. 
Hemingway,  13  id.,  604;  Smally  v.  Edy,  15  id.,  324. 

SooTT.  J. — ^Many  of  the  principal  facts  contained  in  this  record 
appear  by  stipulation  of  the  parties.  On  May  22,  1875,  under  a 
bill  filed  by  a  bondholder,  the  Peoria  and  Springfield  Rail- 
road Company  was  placed  in  the  hands  of  a  receiver,  who,  un- 
der the  direction  of  the  court,  took  possession  of  all  the  property 
of  the  company. 

Application  was  made  to  the  court,  by  the  first  receiver  ap- 
pointed, for  leave  to  borrow  money  with  which  to  make  needed 
improvements  indispensable  to  the  preservation  of  the  property 
and  to  the  profitable  running  of  tne  road,  which  was  granted, 
and  the  receiver  authorized  to  borrow  a  sum  of  money,  not  ex- 
ceeding $20,000,  for  the  purposes  named  in  the  order  of  the 
court,  to  be  paid  out  of  the  earnings  and  proceeds  of  the  prop- 
erty after  first  paying  the  operatives  and  employees  of  the  road. 

Afterwards,  on  the  22d  day  of  June,  1875,  by  another  order 
of  the  court,  the  receiver  was  authorized  to  borrow  $34,646,  in- 
cluding the  $20,000  specified  in  the  previous  order,  to  be  by  him 
expended  for  the  purposes,  and  no  other,  expressed  in  the  order 
of  June  14,  1875,  and  in  his  concurrent  application,  for  a  period 
of  not  less  than  one  nor  more  than  five  years,  wath  interest  not  ex- 
ceeding ten  per  cent  per  annum,  and  for  which  he  was  authorized 
to  issue  to  the  person  or  persons  from  whom  he  should  borrow 
the  money  his  certificate  as  such  receiver,  the  form  of  which 
was  prescribed  by  the  court,  and  that  it  should  express  on  its 
face  to  whom  it  was  issued,  on  what  account,  and  that  it  was 
issued  by  order  of  the  court,  a  copy  of  which  order  was  re- 
quired to  be  printed  on  the  back  of  tne  certificate. 

The  money  to  be  borrowed  by  the  receiver  under  this  order  was 
to  be  a  first  lien  on  the  income,  revenues  and  earnings  of  the  rail- 
road company  after  deducting  therefrom  the  operating  expenses, 
and  on  alt  other  property  of  the  company,  real  and  pereonal.  It 
was  made  the  duty  of  the  receiver  from  time  to  time  to  report  his 
acts  and  doings  to  the  court,  and  so  soon  as  he  should  borrow  any 
money  to  report  to  the  court  the  person  or  persons  from  whom 
it  was  obtained,  the  time  of  payment,  and  the  rate  of  interest 
to  be  paid. 

On  the   resignation  of  the  first  receiver  another  one  was  ap- 
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pointed  by  the  conrt,  who  was  required  to  give  bond  in  the  sum 
of  $50,000,  conditioned  for  the  faithful  performance  of  his  duties 
as  such  receiver. 

It  was  made  to  appear  that  the  indebtedness  incurred-  by  the  first 
receiver  remaining  unpaid  amounted  to  about  $100,000,  and  that  the 
receiver  just  appointed  was  unable  to  meet  such  indebtedness  from 
the  current  earnings  of  the  road,  and  thereupon  it  was  ordered  by 
the  court  that  the  receiver  issue  certificates  of  indebtedness  for  any 
outstanding  valid  indebtedness  of  the  late  receiver,  or  to  borrow 
a  sufficient  sum  of  money  with  which  to  pay  such  indebtedness, 
on  such  time  as  he  should  deem  proper,  not  exceeding  two  years, 
and  at  a  rate  of  interest  not  exceeding  ten  per  cent  per  annum, 
payable  semi-annually. 

The  amount  of  such  certificates  was  limited  to  the  present  in- 
debtedness of  the  late  receiver,  and  was  not  to  exceed  $100,000, 
and  to  be  used  for  the  purpose  of  liquidating  such  indebtedness, 
and  for  no  other  purposes.  The  form  of  the  certificate  the  receiver 
was  authorized  to  issue  was  prescribed.  It  was  to  be  made  paya- 
ble to  the  party  to  whom  it  was  to  be  delivered,  or  his  order, 
and  a  copy  of  the  order  of  the  court  authorizing  the  issuing  of 
such  certiticates  was  required  to  be  printed  on  the  back  thereof. 

On  the  7th  of  October,  1878,  Archibald  Turner  and  Joseph 
S.  Decker  filed  their  intervening  petition  in  the  original  cause 
wherein  the  receiver  had  been  appointed,  in  which  they  repre- 
sented to  the  court  that  they  were  the  bona  fide  holders  of  a 
certificate  of  indebtedness  issued  by  the  second  receiver  of  the  ef- 
fects of  the  railroad  company,  dated  November  20,  1877,  payable 
on  or  before  the  20th  day  of  August,  1878,  for  the  sum  of  $5000, 
payable  to  B.  E.  Smith  or  bearer,  and  that  such  certificate  was 
issued  on  account  of  indebtedness  incurred  by  the  former  receiver 
under  the  order  of  the  court  rendered  in  the  principal  cause. 
Petitioners  state  the  manner  in  which  they  became  the  holders  of 
such  certificate,  from  which  it  appears  that  Benjamin  E.  Smith, 
the  payee  named  in  the  receiver's  certificate,  was  indebted  to  them 
in  the  sum  of  $6500,  for  which  they  held  his  protested  checks.  At 
this  time  petitioners  were  pressing  Smith  for  payment,  when 
he  represented  to  them  that  his  draft  on  the  maimfacturing  firm 
of  H.  R.  Smith  &  Co.  would  be  good.  Thereupon  it  was 
agreed  that  petitioners  would  accept  Smith's  draft  on  H.  R.  Smith 
&  Co.  at  sight  for  $4900  and  advance  him  $3400  in  cash,  which 
they  did,  and  give  him  credit  with  $1500  balance  when  paid  on  his 
indebtedness  to  them,  which  draft  for  $4900  was  to  be  and  was 
secured  by  the  transfer  to  them  of  the  I'eceiver's  certificate  men- 
tioned, as  collateral.  The  draft  Smith  gave  petitioners  on  the  firm 
of  H.  R.  Smith  &  Co.  was  protested  and  was  never  paid.  Some 
further  changes  in  the  securities  were  made,  but  the  indebtedness 
for  which  the  certificate  of  the  receiver  was  pledged  as  eollateral 
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seeurity  was  never  paid,  and  by  reason  of  such  default  petitioners  . 
demand  payment  of  the  certificate  held  bv  them,  and,  having  filed 
their  petition  for  that  purpose,  ask  an  ordfer  upon  the  receiver  of 
the  railroad  company  to  pay  them  the  amount  thereof  out  of  fund» 
in  his  haiids  properly  applicable  thereto. 

An  answer  by  the  acting  receiver  was  filed  denying  the  allega- 
tions of  the  petition.  The  cause  was  then  referred  bv  the  court 
to  the  master  in  chancery  to  take  proofs  and  report  iiis  findings 
thereon.  The  master  reported  on  the  facts  proven,  about  whieli 
there  does  not  seem  to  be  any  considerable  disagreemeni,  his  con- 
clusions, as  follows : 

"  Ist.  That  the  receivership  has  received  no  benefit  whatever 
from  said  certificate,  and  that  no  part  of  it  went  to  the  payment  of 
the  indebtedness  of  the  former  receiver  of  this  court. 

"  2d.  That  the  receiver  had  no  power  or  authority  to  dispose  of  cer- 
tificates save  in  the  manner  and  for  the  purposes  expressed  in  the  or- 
der of  the  court  set  out  on  the  back  of  the  certificates ;  that  neither 
Mr.  Smith  nor  the  petitioners  were  creditors  of  the  former  receiver, 
and  that  neither  of  them  paid  the  receiver  any  money  or  other 
property  that  could  be  bv  nim  used  in  the  payment  of  debts  of  the 
former  receiver.  Nor  did  the  said  certificate  go  to  the  reduction 
of  such  indebtedness  in  any  way  or  manner.  Hence  the  object  of 
the  order  was  in  nowise  carried  out. 

"  3d.  I  find  that  the  authority  of  Mr.  Ililliard  to  borrow  and 
receive  money  and  issue  certificates  therefor  could  not  be  delegat- 
ed to  another,  so  as  to  bind  the  fund  in  court. 

"  4th.  I  find  tliat  these  certificates  of  indebtedness  are  not  nego- 
tiable instruments  in  the  sense  which  will  cut  oflf  ec^uities  or  de- 
fences as  against  innocent  holders  for  value,  but  that  the  same,  even 
in  the  hands  of  bona  fide  purchasers  without  notice,  are  subject  to 
the  same  equitable  defences  which  would  exist  between  the  origi- 
nal parties  thei*eto. 

"5th.  This  certificate  in  form  was  a  certificate  of  indebtedness 
payable  to  B.  E.  Smith,  and  petitioner  dealt  with  him  as  the  owner 
thereof.  Certainly  Mr.  Smith  could  not  enforce  its  payment : 
having  paid  nothing  therefor,  he  had  no  title  and  could  grant  none." 

As  the  exceptions  taken  to  the  master's  report  relate  more  to  his 
conclusions  drawn  from  the  evidence  than  to  matters  of  disputed 
fact,  it  will  not  be  necessary  to  note  them  to  an  understanding  of  . 
the  case.  The  Circuit  Court  disallowed  the  claim,  and  on  the  ap- 
peal of  petitioners  to  the  Appellate  Court  for  the  Second  District, 
that  decree  was  aflSrmed.  The  case  comes  now  to  this  court  on  the 
appeal  of  petitioners. 

under  the  facts  there  can  be  no  pretence,  had  the  claim  been , 

E resented  by  the  payee  named  in  tlie  certificate,  that  he  would 
ave  been  entitled  to  nave  it  paid  out  of  any  funds  in  the  hands  of 
the  receiver.    It  was  not  issued  to  him  on  account  of  any  indebtr 
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ednees  incurred  by  the  former  receiver,  nor  did  the  receivership 
receive  the  ehghtest  benefit  from  hira  or  any  one  else  for  the  traiis^ 
fer  of  the  certificate.  Unless,  therefoi^  the  holders  occupy  the 
position,  with  reference  to  this  certificate,  of  innocent  assignees  of 
negotiable  or  commercial  paper,  either  under  our  statute,  or  at  com- 
mon law,  under  the  law  merchant,  it  follows  that  whatever  equita- 
ble defences  would  prevail  as  to  the  original  payee  would  prevail 
as  against  them. 

Tlie  decision  might  be  placed  on  the  single  ground  that  the  in- 
tervening petitioners  are  not  in  fact  assignees,  in  any  sense,  of 
the  receivers  certificate.  They  are  simply  what  they  represent 
themselves  to  be,  viz.  bona  fide  holders  of  tlie  certificate  for  a  val- 
uable consideration.  It  was  never  indorsed  to  them  by  the  payee 
by  any  writing  on  the  back  or  otherwise.  Such  title  as  they  have, 
passed  to  them  by  delivery.     The  certificate  is  made  payable  to  a 

5 articular  person  named  "  or  bearer,''  and  the  insistence  is  that  un- 
er  our  recent  statute  in  relation  to  negotiable  instruments,  the 
holders  may  bring  an  action  in  their  own  names  and  be  entitled  to 
the  same  protection  against  defences  as  an  assignee  of  a  negotiable 
instrument  before  maturity  under  the  former  statute,  without  the 
indorsement  in  writing  of  the  party  named  as  payee.  That  prop- 
osition can  hardly  be  maintained.  The  act  of  1874,  relied  on,  pro- 
vitles :  '*Any  note,  bond,  bill,  or  other  instrument  of  writing, 
made  payable  to  bearer,  may  be  transferred  by  delivery  thereoi, 
and  an  action  may  be  maintained  thereon  in  the  name  of  the  holder 
thereof." 

In  this  case  the  certificate  issued  by  the  receiver  was  made  pay- 
able to  the  party  named  "  or  bearer,"  without  authority  from  the 
court  from  which  he  obtained  authority  to  act  in  the  premises. 
The  order  of  the  court  was,  it  should  be  made  payable  to  such  per- 
son "or  order."  Of  this  petitionerc  must  have  been  aware,  for  on 
the  back  of  the  certificate  was  a  printed  copy  of  the  order  of  the 
court.  But  this  is  not  a  matter  that  affects  materially  the  decision. 
The  certificate  is  not  made  payable  to  *'  bearer."  It  is  payable  to 
a  mrticular  pei'son  by  name  "  or  bearer." 

By  our  statute  all  notes,  bonds,  bills  or  other  instruments  in 
writing,  made  to  any  person  or  corporation,  for  the  payment  of 
money  or  articles  oi  personal  property,  "shall  be  taken  to  be  due 
and  payable,  and  the  sum  of  money  or  articles  of  personal  property 
therein  mentioned  shall,  by  virtue  thereof,  be  due  and  payable  as 
therein  expressed."  Such  instruments  are  only  assignable,  under 
our  law,  so  as  to  enable  the  assignee  to  maintain  an  action  in  his 
own  name,  by  the  person  named  as  payee,  by  indorsement  thereon 
under  the  hand  of  such  person.  It  makes  no  difference  that  such 
instruments  contain,  in  addition  to  the  name  of  the  payee,  the  words 
"  order,"  or  "  bearer."  The  recent  statute  has  not  repealed  the 
former  law,  that  made  the  indorsement  under  the  hand  oi  the  payee 
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necessary,  so  as  absolutely  to  transfer  and  vest  the  property  of  ne- 
gotiable instruments  in  the  assignee. 

But  the  decision  may  be  placed  on  broader  grounds,  viz.,  that 
the  certificate  of  the  receiver,  held  by  the  intervening  petitioners, 
is  not  commercial  paper,  and  is  not  such  an  instrument  as  is  assigna- 
ble at  common  law  or  under  our  statute.  Commercial  or  negotiable 
paper,  either  at  common  law,  or  under  our  law  as  declaimed  bv 
statute,  has  been  so  often  defined  that  no  extended  discussion  is 
necessary.  An  old  case,  declaring  what  instrument  or  writing  con- 
stitutes a  good  bill  of  exchange  according  to  the  law,  usage  or  cus- 
tom of  merchants,  is  Dawkes  v,  Lorane,  3  Wils.,  207.  The  case  is 
often  referred  to  as  an  exposition  of  the  common  law  as  respects 
such  paper.  Although  such  an  instrument  need  not  be  expressed 
in  any  certain  form  or  set  of  words,  yet  it  must  have  some  essential 
qualities,  without  which  it  is  not  a  bill  of  exchange.  It  is  said : 
"  It  must  carry  with  it  a  personal  and  certain  credit  given  to  the 
drawer,  not  confined  to  credit  upon  any  thing  or  fund ;  *  *  * 
he  to  whom  such  bill  is  made  payable  or  indorsed  takes  it  upon 
no  particular  event  or  contingency,  except  the  failure  of  the  gen- 
eral personal  credit  of  the  persons  drawing  or  negotiating  the  same." 

The  courts  of  this  country  have,  with  great  unanimity,  given  the 
same  general  definition  of  negotiable  instruments.  This  court,  in 
Baird  v.  Underwood,  74  111.,  176,  said  :  "  It  enters  into  the  definition 
of  a  promissory  note  that  the  money  must  be  payable  at  all  events, 
not  depending  on  any  contingency  either  in  regard  to  the  event 
or  the  fund  out  of  which  payment  is  to  be  made,  or  to  the  parties 
by  or  to  whom  payment  is  to  be  made."  Husband  v.  Ephng,  81 
III.,  172 ;  Mills  v.  Kuykendall,  2  Black.,  47 ;  Harriman  v.  Sanborn, 
43  Me.,  128 ;  West  v.  Foreman,  21  Ala.,  400 ;  Corbett  v  The  State, 
24  Ga.,  287. 

The  statute  of  this  state  makes  all  promissory  notes,  bonds, 
bills  and  other  instruments  in  writing,  whether  for  the  payment 
of  money  or  articles  of  personal  property,  assignable  by  indorse- 
ment thereon  under  the  hand  of  the  payee,  in  the  same  manner 
that  bills  of  exchange  are ;  but  it  is  essential  to  the  negotiability 
of  such  instruments  that  they  must  be  payable  absolutely  and  un- 
conditionally, not  depending  on  any  contingency,  either  in  regard 
to  the  event  or  the  fund  out  of  which  payment  is  to  be  made,  or  as 
to  the  parties  by  or  to  whom  payment  is  to  be  made.  Othei'wise 
such  instruments  are  not  assignable,  either  at  common  law  or  under 
our  statute,  so  as  absolutely  to  transfer  and  vest  the  property  in  the 
assignee  and  enable  him  to  maintain  an  action  in  his  ow:^  name. 
An  instrument  for  the  payment  of  money,  not  assignable  or  nego- 
tiable, as  those  words  are  used  in  the  law,  is  subject  to  liie  same 
defences  in  the  hands  of  the  holder,  notwithstanding  he  may  have, 
in  good  faith,  paid  full  value  therefor,  as  could  be  made  against 
the  original  payee. 
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Applying  these  well  understood  principles,  it  is  apparent  that 
ceivers'  certificates,  snch  as  the  one  fonnd  in  this  record,  haye  not 
the  essential  qualities  of  negotiable  or  commercial  paper.  They  are 
of  recent  introduction  in  business  transactions,  ana  have  not  been 
the  subject  of  much  judicial  construction.     The  most  that  can  be 

Eredicted  of  them  is  that  they  are  evidence  in  the  hands  of  the 
older  that  he  is  entitled  to  receive  from  the  fund  under  the  con- 
trol of  the  court  that  authorized  its  officer  to  issue  them,  the 
amount  specified,  if  the  fund  is  sufficient  to  pay  in  full  all  holders 
of  such  certificates,  or  if  it  is  not  sufficient,  then  only  a  pro  rata 
share  with  other  holders.  Nearly  every  quality  essential  to  the 
negotiability  of  commercial  paper  is  wanting  in  such  certificates. 
In  the  first  place,  they  are  not  payable  unconditionally  out  of  any 
fund.  Whether,  in  any  event,  they  are  payable  in  full,  depends  on 
the  question  whether  the  fund  under  the  control  of  the  court  is 
sufficient  for  that  purpose.  That  fact  cannot  be  known  except 
upon  inquiry  into  tne  amount  of  such  certificates  issued  by  the  offi- 
cer authorized  to  act,  and  as  to  the  value  of  the  fund  to  be  admin- 
istered. A  bill  of  exchange  is  not  good  when  drawn  payable  out 
of  a  particular  fund  that  is  uncertain  and  contingent,  "the  fund 
out  of  which  payment  is  to  be  made  must  be  certain,  as  well  as  the 
obligation  of  tlie  maker  or  drawer.  Dawkes  v.  Earl  of  DeLoraine,  2 
BlacKstone,  782.  Then,  again,  there  is  no  personal  liability  upon 
any  one  for  the  payment  oi  such  certificates,  and,  as  we  have  seen, 
one  essential  quality  of  negotiable  paper  is  the  personal  liability  of 
the  maker. 

In  Mills  V,  Kuykendall,  supra,  a  draft  by  an  heir  upon  the  ad- 
ministrator to  pay  a  certain  sum  out  of  his  share  oi  the  estate 
was  held  not  to  be  a  bill  of  exchange,  and  the  reason  assigned  was, 
it  was  not  drawn  upon  the  general  credit  of  the  drawer,  but  was 
only  a  request  to  pay  out  of  a  particular  fund.  English  cases  cited 
are  to  the  same  effect.  That  is  precisely  the  case  nere.  Certifi- 
cates of  indebtedness,  made  by  a  receiver  under  the  direction  of  the 
court,  binds  no  one  personally,  nor  can  any  action  be  maintained 
on  such  instruments  against  any  one.  Only  the  fund  or  property 
under  the  control  of  the  court  is  bound,  and  that  only  when  it  is 
equitable  to  charge  such  fund  with  the  payment  of  the  money  evi- 
denced. Such  instruments  not  having  the  qualities  of  negotiable 
paper,  are  not  assignable  under  our  statute,  or  as  at  common  law, 
so  as  to  bar  the  equities  existing  against  the  payees  to  whom  they 
were  issued.  The  same  conclusion  was  reached  by  the  court  in 
Bank  of  Montreal  v.  C.  C.  &  W.  R.  R.  Co.,  48  Iowa,  618,  where  aa 
analogous  question  was  considered. 

The  conclusion  reached  rests  upon  legal  principles  that  have  long 
been  settled,  but  the  rule  deduciole  therefrom  nas  the  strongest 
equitable  considerations  for  its  support.  It  usually  appears  on  the 
face  of  euch  instruments  by  what  authority  they  were  issue^  and 
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for  what  specific  purpose.  Holders,  therefore,  will  always  be  charge- 
able with  notice  of  these  facts.  Consideratious  of  the  highest  con- 
cern to  all  parties  interested  in  the  trust  property  make  it  imperar 
tive  the  court  that  charges  the  fund,  through  its  appointed  offi- 
cer, should  have  the  most  vigilant  care  that  the  property  is  not  im- 
providently  wasted.  All  persons  dealing  in  such  securities  must 
know  that  payment  can  only  be  coerced  by  application  to  the  court 
having  the  control  of  the  trust  property  for  an  order  upon  its  acting 
officer.  Such  certificates  have  not  been  current  in  commercial  trans- 
actions as  bills  of  exchange  and  other  negotiable  paper,  nor  are  they 
likely  to  become  so.  It  is  known  they  are  issued  only  for  the  ben- 
efit of  the  trust  property,  and  usually  the  specific  purpose  is  men- 
tioned on  the  face,  or,  as  in  this  case,  on  the  back  of  the  certificate. 
The  design  is  only  to  charge  the  trust  property,  and  that  only  so  far 
as  it  is  equitable  to  do  so.  WTiile  courts  will  be  zealous  to  protect 
tlie  rights  of  parties  who  may  have  furnished  money  for  the  preser- 
vation of  the  trust  property,  equal  care  will  be  observed  to  see  that 
the  property  is  not  wasted  by  improvident  acts  of  receivers. 

In  tliis  case  the  certificate  was  issued  to  a  party  to  whom  the  trust 
property  equitably  owed  nothing.  It  was  transferred  to  the  inter- 
vening petitioners  as  collateral  security  for  his  individual  indebted- 
ness to  them.  Equitably,  the  payee  had  no  claim  whatever  on  the 
trust  property,  and  as  the  holders  occupy  his  shoes,  they  stand  in 
no  l)etter  position  in  a  court  of  equity  where  the  fund  is  being  ad- 
ministered. 

The  judgment  of  the  Appellate  Court  will  be  afiirmed. 

Judgment  affirmed. 


Samuel  Eckeb,  Bespondent 

V. 

m 

Ghicaoo,   Burlington   &   Quincy  Kailboad   Company,   Appel- 
lant. 

{Missouri  Appeal  Cases,  223.     January  18,  1880.) 

1.  A  lease  made  to  a  railroad  by  name  is  binding  though  there  be  no  corpo- 
ration of  that  name,  where  it  appears  that  at  the  time  the  road  was  owned 
by  an  individual  who  was  carrying  on  the  business  of  the  road  under  the 
name  employed  in  the  lease. 

1.  The  powers  of  the  general  agent  of  the  owner  of  a  railroad  are  such  as  will 
warrant  him  in  eszecuting  a  lease  of  property  to  be  used  as  a  ticket-office 
for  the  road. 

8.  A  lease  of  all  the  property,  rights  and  franchises  of  a  railroad  is  such  a 
general  assignment  as  will  bind  the  person  taking  thereunder  as  assignee 
of  a  lease  made  to  the  road,  if  the  assignee  accepts  the  assignment  by 
entering  into  possession. 

4  Where  one  not  the  lessee  is  in  possession  of  leased  premises,  the  presomp* 
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tion  is  tbat  he  is  in  as  assignee  of  the  lease,  and  the  burden  is  on  him  to 
show  the  character  of  his  possession. 

Garland  Pollard  and  Sweeney,  Jackson  &  Walker  for  the  appel- 
lant :  The  lease  in  question  was  Toid  for  want  of  a  grantee  or 
lessee.  Chase  v.  Palmer,  29  111.,  398 ;  Douthitt  v.  Stinson,  63  Mo., 
268 ;  Wag.  Stats.,  879,  sec.  13.  Contracts  of  a  corporation  should 
be  attested  by  the  corporate  seal.  Perry  v.  Price,  1  Mo.  *664.  No 
assignment  of  the  lease  as  pleaded  was  sliown.  Oreenl.  on  Ev..  sec. 
239  ;  3  Ph.  on  Ev.,  466  ;  Ried  v.  Stephens,  120  Mass.,  209  ;  Dough- 
erty V.  Matthews,  35  Mo.,  620. 

John  D.  Davis,  for  the  respondent :  Where  a  name  is  assumed 
which  implies  a  corporate  boay,  a  contract  made  in  that  name  will 
bind  the  parties  maxing  it.  fearbaro  v.  Grove,  6  Mo.  App.,  429 ; 
Griffin  V,  St.  Louis  Assn.,  5  Mo.  App.,  595 ;  Express  v.  Kedbury, 
34  111.,  466  ;  Stoddard  v.  Onondaga,  12  Barb.,  573.  Where  one 
enters  into  possession  under  a  lease,  he  is  estoppned  to  deny  its  valid- 
ity. Grant  v.  White,  42  Mo.,  285.  The  fact  of  demised  premises 
being  found  in  the  possession  of  one  not  named  in  the  lease  raises 
a  presumption  that  he  is  in  as  assignee  of  the  lease,  and  not  as 
undertenant,  especially  if  it  appears  that  he  has  paid  rent  to  the 
original  landlord.  Taylor's  L.  &  T.,  sec.  429  ;  Acker -y.  Witherell, 
4  Hill,  112;  Bedford  v,  Terhune,  30  N.  Y.,  453;  Williams  v. 
Woodward,  2  Wend.,  487  ;  Quackenboss  v,  Clark,  12  Wend.,  555  ; 
Armstrong  v,  Wheeler,  9  Cow.,  88 ;  Benson  v.  Bolles,  8  Wend., 
175 ;  Ebling  v.  Fuylein,  2  Mo.  App.,  252. 

Bakewell,  J.,  delivered  the  opinion  of  the  court : 

This  is  an  action  by  plaintiflE  as  assignee  of  the  lessor,  against  de- 
fendant as  assignee  ot  the  lessee,  for  rent  for  four  months  and  a 
half  of  the  term,  at  the  rate  reserved  in  the  lease.  There  was  a 
verdict  and  judgment  for  plaintiff  for  the  amonnt  claimed  with 
interest,  and  defendant  appeals. 

The  facts  are  nndisputea,  and  are  as  follows  : 

The  Eockford,  Rock  Island  &  St.  Louis  Eailroad  Company,  a 
corporation,  operated  a  road  between  the  points  from  which  it  takes 
its  name,  until  February,  1874,  when  tlie  property  of  the  road  was 
placed  in  tlie  hands  of  a  receiver.  On  December  9,  1875,  the  road 
was  sold  by  order  of  court,  and  purchased  by  one  Osterberg,  who 
operate d  the  road  under  the  name  of  the  Rockford,  Rock  Island 
&  St.  Louis  Railroad,  Osterberg,  agent,  till  May  18, 1876,  when 
he  conveyed  it  to  a  new  corporation  called  the  St.  Louis,  Rock 
Island  &  Chicago  Railroad  Company,  which  operated  the  road 
until  February  1,  1877,  when  it  leased  the  road  to  appellant,  the 
Chicago,  Burlington  &  Quincy  Railroad  Company,  which  has  had 
eontrol  ever  since. 

Whilst  Osterberg  had  control  of  the  road  as  purchaser,  under  the 
name  of  the  Rock^rd,  Rock  Island  &  St.  Louis  Railroad,  George 
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Skiiiner  acted  under  Osterberg  as  general  manager  of  the  road. 
The  lease  in  question  is  dated  IDecember  22,  1875,  is  made  by  one 
Finkbine  as  lessor,  is  for  a  term  of  four  years  and  three  months 
from  January  1,  1876,  at  $1500  a  year,  payable  monthly  in  ad- 
vance. The  Eockford,  Kock  Island  &  St.  Louis  Eaiiroad  is 
named  in  it  as  lessee,  and  it  is  executed  by  Finkbine,  and  by  Skin- 
ner, who  signs  as  general  manager  of  the  Bockford,  Hock  Island 
&  St.  Louis  Railroad.  Skinner  went  into  possession  of  the  de- 
mised premises,  and  used  them  as  a  ticket-omce  of  the  Rockford, 
Bock  Island  &  St.  Louis  Railroad  until  the  date  of  the  lease  to 
defendant  in  February,  1877,  when  appellant  continued  in  posses- 
sion, using  tlie  room  for  the  same  purpose.  The  lease  was  assigned 
to  plaintiS  by  the  lessor  in  February,  1878.  The  rent  was  regu- 
larly collectea  by  an  agent,  who  had  no  knowledge  of  any  change 
of  possession  until,  in  If ovember,  1877,  the  present  defendant  re- 
quested that  the  bills  for  rent  be  made  out  in  its  name,  which  was 
thenceforth  done.  There  was  never  any  written  assignment  of  the 
lease  to  defendant,  except  as  hereinafter  stated,  and  defendant 
had  no  actual  knowledge  of  the  existence  of  the  lease  until  a  dupli- 
cate of  the  lease  was  found  in  a  drawer  with  other  papers  of  the 
road  by  the  officers  of  defendant.  Prior  to  this  discovery,  the  bills 
for  rent  were  monthly  audited  by  the  proper  officer  of  defendant, 
at  the  rate  of  $125  a  month,  solely  because  he  ascertained  that  that 
was  the  rent  paid  by  the  former  occupant.  On  July  10, 1878,  de- 
fendant gave  written  notice  to  the  lessor  that  it  would  vacate  the 
premises  at  the  end  of  the  coming  month  of  August,  and  actually 
gave  up  possession  of  the  room  and  left  the  key  at  the  office  of 
plaintiffs  agent  on  August  24th. 

The  court,  at  the  instance  of  defendant,  instructed  the  jury  that, 
to  recover,  plaintiff  must  show  that  there  was  a  written  lease  from 
Finkbine  to  the  Rockford,  Rock  Island  &  St.  Louis  Railroad, 
and  that  his  lease  was  assigned  in  writing  by  Finkbine  to  plaintiff, 
and  that  said  Rockford,  Rock  Island  &  St.  Louis  Railroad  entered 
under  the  lease  and  assigned  the  same  in  writing  to  defendant.  The 
court  further  instructed  that  the  conveyances  from  the  master  in 
chancery  to  Osterberg,  from  him  to  the  St.  Louis,  Rock  Island  & 
Chicago  Railroad  Company,  and  the  lease  from  that  company  to 
defendant,  are  not  an  assignment  of  the  lease. 

The  court  refused  an  instruction  to  the  effect  that  plaintiff,  in 
order  to  recover,  must  prove  that  the  lease  offered  in  evidence  was 
execnted  by  the  Rockford,  Rock  Island  &  St.  Louis  Railroad,  or 
by  some  one  authorized  by  it  to  execute  the  same,  and  that  the  said 
railroad  was  at  the  time  duly  incorporated. 

And  the  court  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  defendant  is  the  assignee  of  the  lease  as  indicated  in  the 
other  instructions,  and  that  the  rent  reserved  was  due,  etc.,  they 
will  find  for  plaintiff  at  $125  a  month,  with  interest. 
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There  was  a  verdict  and  judgment  for  plaintiff  for  the  amount  of 
his  claim,  and  defendant  appeals. 

As  there  is  no  question  about  the  facts,  the  judgment  should  not 
be  disturbed  if  these  warrant  a  recoverj,  and  that  is  the  only  ques- 
tion before  us  for  examination. 

The  lease,  we  think,  was  good  enough  as  a  leaae  to  Osterberg, 
who  seems  to  have  been  doing  business  under  the  name  of  the 
Kockford,  Kock  Island  &  St.  Louis  Railroad.  If  he  took  the 
lease  under  that  name,  it  would  bind  him  by  the  name  he  assumed, 
and  it  is  immaterial  that  there  was  no  corporation  of  the  name 
pf  the  lessee.  As  to  the  authority  of  Skinner,  his  powers  as  gen- 
eral agent  of  the  railroad  would  warrant  the  execution  by  him  of  a 
lease  for  a  room  to  be  used  for  a  ticket-office. 

The  fact  of  the  assignment  of  a  lease  is  one  of  which  the  lessor 
may  not  be  co^izant,  but  the  party  in  possession  necessarily  knows 
whether  he  is  m  as  assignee  or  no.  It  is  for  him,  therefore,  to  dis- 
close the  true  state  of  his  title ;  and  if  there  has  been  a  lease,  and 
the  les3or  finds  one  in  possession  who  is  not  the  lessee,  the  lessor  is 
warranted  in  presuming  that  he  is  in  as  assignee  of  the  term.  De- 
fendant being  in  possession  paying  rent,  was  in  prima  facie,  as 
assignee  of  the  term.  If  such  be  not  the  fact,  it  is  open  to  the  one 
in  possession  to  explain  what  the  real  character  of  his  possession  is. 
He  may  show,  for  mstance,  that  the  lease  is  at  an  end,  and  that  the 
term  had  expired  when  he  entered,  if  such  be  the  fact,  or  that  he 
was  in  as  subtenant.     Taylor's  L.  &  T.,  sec.  429. 

In  this  case,  what  is  the  explanation?  Defendant  was  in  as 
assignee,  apparently,  of  the  original  lessor.  The  premises  were  oc- 
cupied from  the  first,  and  all  the  time,  as  the  ticket-office  of  a  railroad, 
owned  at  first  by  Osterberg,  the  original  lessor,  then  sold  by  Oster- 
berg to  the  St.  Louis,  Rock  Island  &  ^Chicago  Railroad  Company, 
which  continued  to  occupy  and  pay  rent  for  these  premises,  using 
them  for  the  same  purpose  of  a  railroad  ticket-office,  and  was  then 
leased  to  defendant,  which  remained  in  possession  of  the  premises^ 
paying  rent. 

The  lease  to  defendant,  dated  Febniary  1,  1877,  sets  forth  that 
the  lessor,  the  St.  Louis,  Rock  Island  &  Chicago  Railroad,  is  au- 
thorized to  construct  a  road  from  Sterling  to  East  St.  Louis,  and 
owns  and  is  operating  that  road ;  that  for  the  purpose  of  construct- 
ing the  same  it  had  executed  bonds  ;  and  to  secure  these  bonds 
has  mortgaged  to  trustees  named  the  road,  road-bed,  rights  of  way, 
superstructure,  groimds,  depot-buildings,  equipment,  leases,  con- 
tracts, and  all  its  property,  rights,  and  franchises ;  and  to  secure 
the  eqnipment  of  the  road  ana  payment  of  interest,  it  makes  this 
lease.  The  instrument  then  "  grants,  demises,  leases,  assigns,  and 
transfers,"  to  the  end  of  the  chartered  existence  of  the  lessor,  that 
is,  for  fifty  years,  and  during  any  renewal  of  the  charter,  subject  to 
the  mortgage,  its  roads,  road-beds,  and  rights  of  way,  which  are 
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described ;  its  contracts  with  other  roads,  which  are  also  described  ; 
^aU  lands  and  depot-grounds,  station-houses,  depots,  viaducts, 
fences,  material,  engines,  tenders,  cars,  machinery,  and  all  rolling- 
stock,  and  all  rights,  privile^,  and  franchises  of  said  party  of  the 
first  part,  relating  to  said  railroads,  with  the  revenues  and  incomes 
to  be  derived  therefrom,  intending  herebv  to  include  all  machine- 
shops  and  the  implements  and  tools  contamed  therein,  though  not 
specifically  mentioned."  The  lessee  covenants,  inter  alia,  to  take 
possession  of  all  the  demised  premises  of  which  it  is  not  in  posses- 
sion, as  of  date  October  1,  1876,  and  to  pay  all  taxes  and  assess- 
ments charged  in  the  same. 

Where  a  lessee  makes  a  general  assignment  of  all  his  property, 
the  person  taking  under  sucli  general  assignment  becomes  bound 
also  as  assignee  of  a  lease  owned  by  the  assignor,  though  the  lease 
be  not  specifically  named,  if  the  general  assignee  accepts  the  assign- 
ment by  entering  into  possession.  Boyce  v.  Sakewell,  37  Mo.,  492. 
This  instrument,  called  a  lease,  seems  to  be  a  general  assignment 
to  the  party  of  the  first  part  of  all  the  property,  of  every  descrip- 
tion, connected  with  the  roads  in  which  it  was  interested,  and  is 
evidently  intended  to  put  the  lessee  or  assignee  in  the  slioes  of  the 
assignor.  It  was  manifestly  intended  to  pass,  as  between  the  par- 
ties, any  outstanding  terms  of  leases  of  buildings  used,  as  were  the 
premises  in  question,  for  the  business  of  the  road ;  and  we  do  not 
perceive  why  this  assignment  is  not  sufficiently  general  in  its  terms 
to  include  the  lease  of  this  ticket-office,  and  to  hold  defendant,  if  it 
took  possession  of  the  ticket-office  in  virtue  of  this  general  assign- 
ment, as  it  would  seem  to  have  done. 

It  appears  that  the  general  manager  of  defendant  had  no  actual 
knowleage  of  the  lease  of  the  ticket-office  at  the  time  he  took  pos- 
session, nor  until  he  subsequently  found  the  written  lease  amongst 
other  papers  which  came  into  his  custody  as  having.belonged  to  me 
old  company.  He  remained  in  possession  after  he  knew  of  the 
lease,  and  continued  to  pav  rent  as  before,  without  objection  and 
without  explanation.  iJeiendant  was  in  as  an  occupant  in  a  way 
that  the  landlord,  who  was  in  the  dark  as  to  this  change  of  occu- 
pants, could  not  disturb ;  and  having  had  all  the  benefits  of  a  writ- 
ten assignment,  he  now  seeks  to  escape  the  obligation  on  the  ground 
of  a  supposed  insufficiency  of  the  instrument  of  assignment,  and 
because  it  nowhere  makes  specific  mention  of  the  unexpii-ed  terms 
of  any  premises  which  might  have  been  leased  to  the  assignor  for 
the  purposes  of  the  road. 

On  the  whole,  we  think  this  lease  or  assignment  sufficiently  gen- 
eral in  its  terms  to  include  the  premises  in  controversy.  The 
judgment,  therefore,  appears  to  be  for  the  right  party,  on  the  un- 
disputed facts  of  the  case.  The  court  below  did  not  take  this  view, 
ana  the  verdict  of  the  jury  is  in  the  teeth  of  the  instructions  of  the 
learned  judge  of  that  court.   But  we  do  not  see  that  error  has  been 
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committed  to  the  prejudice  of  defendant,  and  the  judgment  Bhould 
therefore  be  afiirmed.    All  the  judges  concur. 


The  Lake  Ontario  Shoes  Bailboad  CoMPAmr,  Appellant 

V, 

Philander  H.  Cttrtibs,  Eespondent. 

(80  New  York  BeparU,  219.) 

Where  two  persona,  for  a  consideration  sufficient  as  between  themselves, 
covenant  to  do  some  act,  which,  if  done,  would  incidentally  result  in 
the  benefit  of  a  mere  stranger,  he  has  not  a  ri^ht  to  enforce  the  coTe- 
nant,  although  one  of  the  contracting  parties  might  enforce  it  as  against 
the  other. 

Defendant  and  others  signed  the  following  instrument:  "We,  the  under- 
signed, citizens  of  Unionyille  and  yicinity,  pledge  ourselves  to  subscribe 
for  and  take  stock  in  and  for  the  construction  of  the  Lake  Ontario  Shore 
Railroad  to  the  amount  set  opposite  our  name  respectively,  on  con- 
dition said  road  be  located  and  built  through  or  north  of  the  village  of 
Union ville,  in  Parma.''  In  an  action  thereon,  hM^  that  it  was  not  a 
subscription  to  plaintijQTs  capital  stock ;  that  it  was  in  no  sense  a  party  to 
the  agreement,  and  could  not  maintain  an  action  thereon. 

It  seems  that  an  action  by  a  party  to  the  instrument  could  not  be  main- 
tained in  the  absence  of  evidence  that  the  contract  was  entered  into  for 
his  benefit,  and  not  until  after  the  condition  stated  therein  had  been  per- 
formed ;  also,  that  any  recovery  would  be,  not  for  the  amount  of  the 
promised  subscription,  but  only  for  the  daoouiges  which  such  party  had 
sustained. 

It  appeared  that  plaintiffs  road  and  property  of  every  kind,  with  its  rights 
and  franchises,  were  sold  under  a  mortgage,  that  a  new  company  was 
organized,  which  became  the  owner  thereof,  and  that  the  road  was 
thereafter  built  by  the  new  company ;  plaintiff  did  not  offer  to  furnish 
defendant  with  stock  in  the  new  road.  Held,  that  these  facts  did  not 
aid  the  plaintiff;  that  plaintiff,  although  not  formally  dissolved,  had  in 
fact  ceased  to  exist  for  any  practical  purpose;  that  its  certificate  of 
stock,  if  now  issued,  would  not  represt-ut  the  road,  or  anything  else  of 
value,  and  so  that  defendant  would  receive  no  consideration  for  his  sub- 
scription, if  made,  or  for  his  moiux,  if  paid. 

(Argued  February  3,  1880;  decided  February  24,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  reversing  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court,  on  trial  without  a 
]ury. 

This  action  was  brought  upon  an  alleged  subscription  for  the 
capital  stock  of  the  plaintiflf. 

The  coin])laint  alleged  "that  heretofore,  about  the  year  1869, 
the  said  defendant,  for  a  valuable  consideration,  duly  subscribed  in 
writing  for,  and  agreed  to  and  with  said  company  to  take,  five 
ahares  of  the  capitfS  stock  of  said  company,  of  the  par  value  of  one 
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hundred  dollars  each,  and  the  said  company,  in  consideration  of 
said  subscription,  agreed  to  issue  said  stock  to  said  defendant,  and 
the  defendant  then  and  there  agreed  to  paj  on  said  subscription  for 
said  stock  at  the  rate  of  one  hundred  dollars  per  share,  when 
required  so  to  do  by  said  company;  that  the  said  company  has 
made  calls  on  said  stock,  and  requested  of  the  defendant  the  pay- 
ment of  his  subscription  therefor,  to  the  full  amount  thereof,"  which 
the  defendant  neglected  to  pay. 
The  facts  were  stipulated  and  were  to  the  effect  following : 
Defendant  and  others  signed  an  instrument  of  which  the  follow- 
ing is  a  copy : 

"Parma,  Monroe  County,  January  — j  1872. 
"  We,  the  undersigned,  citizens  of  Union ville  and  vicinity,  pledge 
ourselves  to  subscribe  for  and  take  stock  in  and  for  the  construction 
of  the  Lake  Ontario  Shore  Bailroad,  to  the  amount  set  opposite 
our  names  respectively,  on  condition  said  road  be  located  and  built 
through  or  north  of  the  village  of  Unionville,  in  Parma." 

The  amount  set  opposite  defendant's  name  was  $500. 

PlaintifPs  road  was  located  and  partly  graded  through  Union- 
ville prior  to  September  23,  1874,  and  the  iron  for  the  road  had 
been  bought  and  paid  for  by  it.  On  September  23,  1874,  all  of 
plaintifPs  property,  real  and  personal,  together  with  its  rights  and 
iranchises,  was  sold  by  virtue  of  a  decree  of  foreclosure,  on  a  mort- 
gage given  to  secure  its  bonds.  The  purchasers  at  such  sale  organ- 
ized themselves  under  the  statute  into  a  corporation  under  the 
name  of  the  Lake  Ontario  Railroad  Company.  The  new  company 
proceeded  and  completed  the  road  previous  to  the  commencement 
of  this  action. 

C.  T.  Richardson,  for  appellant.  Whatever  may  be  the  form  or 
language  of  a  subscription  to  the  stock  of  an  incorporated  com- 
pany, every  person  wno  in  any  manner  becomes  a  subscriber  for  or 
engages  to  take  any  portion  of  the  stock  of  such  company,  thereby 
assumes  to  pay  for  tlie  same  according  to  the  conditions  of  the 
charter.  (Rensselaer  &  Washington  Plank  Road  Co.  v.  Barton, 
16  N.  T.,  457,  note ;  Same  v.  Wetsel,  21  Barb.,  56 ;  O.,  R.  &  C. 
R.  R.  V.  Frost  &  Spriggs,  21  id.,  541 ;  Palmer  v.  Lawrence,  3 
Sandf.,  161 ;  Sageny  v.  Dubois,  3  Sund.  Chy.,  466 ;  Spear  v. 
Crawford,  14  Wend.,  20 ;  H.  &  N.  H.  R.  R.  Co.  v.  Kennedy,  12 
Conn.,  500 ;  chap.  127,  Laws  1871,  §  4.)  It  is  no  defence  that  the 
plaintifE  did  not  itself  "  complete"  the  road.  (Smith  v.  Gomes,  2 
Dun.  [Ky.l,  17;  Dill  v.  Wabash  R.  R.  Co.,  21  111.,  91 ;  Chamber- 
lain  V,  P.  &  H.  R.  R.  Co.,  13  Ohio  St.,  225 ;  Ashtabula  &  New 
Lisbon  R.  R.  Co.  v.  Smith,  15  id.,  328 ;  Miller  v.  Pittsburg  & 
Connelsville  R.  R.  Co.,  4  Pa.,  337.)    The  act  of  the  defendant  in 

S tying  fifty  dollars  on  February  23, 1873,  was  a  waiver  of  the  con- 
tions  in  the  subscription.     (Hamilton  &  Dansville  Plank  Road 
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Co.  V.  Rice,  7  Barb.,  167 ;  The  TruBtees  of  Farrington  Academy  v. 
Allen,  14  Mafis.,  172.) 

J.  0.  Cochrane,  for  respondent.  If  the  subscription  was  valid, 
and  freed  from  the  condition,  it  was  the  property  of  the  commny. 
(The  Syracuse,  Phoenix  &  Oswego  R.  K.  Co.  v.  Gere,  4  Hun, 
392-396.)  The  corporation  was  not  extinguished,  but  merged  in 
the  new  company,  which  had  purchased  its  property  and  fran- 
chises. (Commonwealth  v.  The  Central  Passenger  Railway  Com- 
pany, 52  Pa.,  506.^  The  old  company  cannot  exercise  any  fran- 
chise whatever.  (Field  on  Corporations,  §  434;  Matter  of  Brook- 
lyn R.  R.,  72  K  Y.,  145.) 

Danfobth,  J. — ^Notwithstanding  the  ingenious  argument  of  the 
learned  counsel  for  the  appellant,  we  are  unable  to  discover  in 
it,  or  in  any  of  the  numerous  authorities  cited  by  him,  any  principle 
in  law  or  equity  upon  which  this  appeal  can  be  successful.  The 
case  is  without  precedent.  The  plaintiff  is  in  no  sense  a  party  to 
the  contract  upon  which  the  action  is  brought.  The  undertaking 
is  between  certain  persons,  "  citizens  of  Union viUe  and  its  vicinity, 
and  in  its  mutuality  is  the  only  consideration  by  which  it  can  be 
supported ;  by  it  they  pledge  themselves  to  subscribe  for  and  take 
stock  in  and  tor  the  construction  of  the  Lake  Ontario  Shore  Rail- 
road, to  the  amount  set  opposite  their  names  respectively.  It  is 
therefore  not  a  subscription  to  the  capital  stock  of  the  plaintifE, 
taking  effect  presently,  but  a  promise,  each  subscriber  with  the 
other,  to  do  so  at  some  future  time,  and  not  then  absolutely,  but 
only  "  on  condition  said  road  be  located  and  built  through  or  north 
of  the  village  of  Unionville,  in  Parma."  If  any  action  could  be 
maintained  upon  it  by  any  person,  it  must  be  some  one  of  the  sub- 
scribers or  his  assignee.  The  legal  effect  of  the  contract  is  re- 
stricted to  them.  Tne  general  rule  applicable  to  the  parties  before 
us,  and  the  instrument  signed  by  the  defendant,  is  tnat  when  two 
persons,  for  a  consideration  sufficient  as  between  themselves,  cove- 
nant to  do  some  act,  which  if  done  would  incidentally  result  in  the 
benefit  of  a  mere  stranger,  that  stranger  has  not  a  right  to  enforce 
the  covenant,  although  one  of  the  contracting  parties  might  en- 
force it  as  against  the  other.  As  to  the  plaintiff  the  contract  is 
purely  voluntary,  and  without  consideration.  This  point,  how- 
ever, need  not  be  dwelt  upon,  for,  first,  it  does  not  appear  either 
by  the  instrument  itself,  or  the  finding  of  the  trial  court,  or  from 
any  evidence  in  the  case,  that  the  contract  was  entered  into  for  the 
plaintiff's  benefit,  and,  second,  even  the  parties  to  the  instrument 
could  sustain  no  action  upon  it  until  after  the  condition  had  been 
performed,  and  then  the  measure  of  the  recovery  would  be,  not  the 
sum  stated  as  the  amount  of  the  promised  subsciiption,  but  the 
damage  which  the  person  bringing  the  action  had  sustained.  The 
comprint  in  this  case  contains  none  of  these  elements.    Neither 
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does  the  stipulation  upon  which,  as  upon  an  admission  of  the 
facts  therein  stated,  the  case  was  tried,  supply  them.  On  the 
contrary  the  complaint  alleges  "  that  the  defendant  subscribed  in 
writing  for,  and  agreed  to  and  with  the  plaintiflE  to  take,  five  shares 
of  its  capitiU  stock,  of  the  par  value  of  $100  each,"  "  in  considei^- 
tion  of  which  (as  it  also  alleges^  the  plaintiff  agreed  to  issue  said 
stock  to  the  defendant,  and  the  aefendant  then  and  there  agreed  to 
pay  in  said  subscription  for  said  stock  when  re<juired  so  to  do  b^ 
said  company."  As  before  suggested,  there  is  nothing  to  tliis 
effect,  or  anything  from  which  these  things  may  be  implied,  in  the 
written  instrument,  which,  as  appears  by  the  stipulation,  and  the 
iindiiig  of  the  trial  court,  is  the  one  on  which  in  fact  the  action  is 
brought.  Moreover  it  is  apparent  from  that  paper  not  only  that 
the  condition  referred  to  was  to  be  first  performed,  but  that  the 
gtock  to  be  then  subscribed  for  was  to  be  stock  of  a  company 
owning  the  road  therein  described,  and  the  value  of  which  would 
to  some  extent  be  increased  by  the  payment  of  the  various  sums 
subscribed  upon  the  paper  in  question.  In  other  words  the  parties 
intended,  first,  to  secure  the  location  of  the  road  at  the  place 
named,  second,  that  it  should  be  built,  and  these  things  being  aone, 
to  become,  as  stockholders,  part  owners  of  the  road  and  other 
property  of  the  corporation.  It  is,  however,  shown  that  the  plaintiff 
never  performed  the  condition  upon  which  the  defendant's  liability 
was  contingent,  and  it  is  also  established  that  before  the  action  was 
brought,  the  plaintiff's  "  road,  its  property  and  estate,  real  and  per- 
sonal," together  with  its  rights  and  franchises,  were  sold  under  a 
mortgage,  and  a  new  company  organized,  which  became  the  pro- 
prietor thereof.  It  is  true  that  by  this  company  the  road  has  been 
since  built.  I  do  not  see  how  that  can  aid  the  plaintiff.  The  de- 
fendant would  be  entitled  to  no  stock  in  the  new  company.  Nor 
does  the  plaintiff  propose  to  furnish  it.  It  seeks  to  recover,  in  this 
action,  pay  for  its  own  stock,  not  yet  issued.  And  notwithstand- 
ing the  events  to  which  I  have  referred,  and  its  destitute  con- 
dition, it  is  zealously  contended  by  the  learned  counsel  for  the 
appellant  that  it  still  exists  as  a  corporation,  and  is  entitled  to  the 
defendant's  money.  It  does  not  appear  to  have  been  dissolved  by 
any  judgment  of  a  court,  but  this  is  not  important  in  the  present 
case.  K  has  in  fact  ceased  to  exist  for  any  practicable  purpose. 
(Slee  V.  Bloom,  19  J.  R.,  456 ;  Kincaid  v.  Dwinelle,  59  JST.  Y., 
548.)  The  object  of  its  creation,  and  to  effect  which  it  was  per- 
mitted to  come  into  being,  cannot  be  answered.  It  cannot  enjoy 
the  privileges  conferred  by  statute,  nor  would  its  certificate  of 
stock,  if  now  issued  to  the  defendant,  represent  the  road,  or  any- 
thing else  of  value.  He  would  receive  no  consideration  for  lus 
subscription  if  made,  or  for  his  money  if  he  paid  it  at  the  call  of 
the  plaintiff. 
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The  order  of  the  General  Term  fihould  be  affirmed,  and  judg^ 
ment  absolute  be  rendered  against  the  appellant,  with  costs. 
All  concur. 
Order  affirmed,  and  judgment  accordingly. 


Cboss 

V. 

The  Psaoh  Bottom  Railway  Co. 

(90  Peimaylvania  State  Report^  894.     June  23,  1879.) 

1.  An  alteratioM  in  the  charter  of  a  railway  company,  by  which  the  addi- 

tional priviie^  is  given  to  the  corporation  to  extend  its  road,  is  not 
such  an  invasion  of  the  contract  of  subscription  as  will  relieve  the  sab- 
scriber  to  the  stock  from  his  liability  to  pay.  Gray  f>.  The  Monongahela 
Navigation  Co.,  2  W.  &  8.,  156,  followed. 

2.  It  seems  that  the  reservation  to  the  Legislature,  in  the  Act  of  February 

19th,  1849,  regulating  railroad  companies,  to  alter  or  amend  any  charter 
granted  under  said  act,  was  only  intended  to  enable  the  Legislature  to 
act  without  the  consent  and  against  the  will  of  the  corporation;  but 
where  the  alteration  is  made  on  the  suggestion  of  the  company,  the  Legis- 
lature has  nothing  to  do  with  the  case. 

May  28th,  1879.  Before  Shakswood,  C.  J.;  Mebgub,  Gordon, 
Paxson,  Woodwaed,  Tbunkey  and  Stekbett,  JJ. 

Assumpsit  by  the  Peach  Bottom  Railway  Company  against 
Thomas  G.  Cross,  to  recover  the  amount  of  a  subscnption  to  the 
stock  of  the  company  plaintiff. 

The  Peach  Bottom  Railway  was  incorporated  by  the  Act  of 
March  24th,  1868,  Pamph.  L.,  778.  By  the  first  section  thereof 
the  company  was  invested  with  all  the  powers  and  made  subject 
to  all  the  provisions  of  the  Act  of  February  19th,  1849,  Pamph.  L., 
46,  entitled  "  An  act  regulating  railroad  companies.^'  By  the  20th 
section  of  the  latter  act  the  Legislature  reserves  the  power  to  re- 
sume, alter  or  amend  any  charter  granted  under  said  act. 

By  the  Act  of  7th  of  April,  1873,  Pamph.  L.,  646,  a  siipplement 
was  passed,  enacting  that  the  second  section  of  the  act  oi  incorpo- 
ration of  the  Peach  Bottom  Railway  Company,  approved  the  4th 
day  of  March,  1868,  shall  be  and  is  so  far  altered  and  supplied  as 
to  authorize  and  empower  said  company  to  lay  out,  construct  and 
operate  the  main  line  of  the  railroad  to  the  town  of  Berlin,  in  the 
county  of  Adams. 

Before  the  passage  of  this  latter  act  the  defendant  subecribed 
for  a  number  of  shares  of  the  stock  of  the  plaintiff  company,  which 
enactment,  he  contended,  released  him  from  the  payment  of  his 
subscription.  The  railway  company,  since  this  amendment  to  its 
charter,  never  took  any  steps  to  extend  the  road  to  Berlin. 
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The  case  came  before  the  court  below  on  exceptions  to  the  report 
of  a  referee,  James  W.  Latimer,  Esq.,  who  decided  that  this  amend- 
ment of  the  plaintiflE's  charter  released  defendant  from  the  obliga- 
tion of  paying  his  subscription. 

The  court,  iTisher,  P.  J.,  in  reviewing  these  exceptions,  inter  alia, 
said :  "  We  agree  with  the  auditor  in  the  view  he  lias  taken  of  the 
case,  except  as  to  the  enlargement  of  the  powers  of  the  corporation 
by  the  Act  of  April  7th,  1873.     .     .     . 

''It  may,  perhaps,  be  proper  here  to  state  that  the  Peach  Bottom 
Bailway  Company  have  never,  since  the  amendment  to  its  charter, 
taken  any  steps  to  extend  the  main  line  of  the  railroad  to  Berlin,  in 
Adams  county,  and  declare  that  they  never  intended  to  do  so.  In 
the  case  of  Commonwealth  v,  Fayette  Bailroad  Co.,  5  P.  F.  Smith, 
452,  it  was  decided  that  a  railroad  company,  incorporated  subject 
to  the  provisions  of  the  Act  of  1849,  with  a  provibo  that  it  should 
not  be  taxed  until  its  dividends  amount  to  six  per  centum  per  an- 
num, although  subsequently  a  general  law  declared  that  all  incor- 
porations were  to  be  subject  to  a  tax  of  one  per  centum  of  dividends 
thereafter  declared,  was  taxable  under  the  latter  act  on  a  dividend 
less  tlian  six  per  centum  per  annum,  on  the  principle  that  the 
reservation  in  the  Act  of  1849  became  a  constituent  part  of  the 
contract  of  incorporation. 

"  In  the  case  of  Union  Improvement  Co.  v.  Commonwealth,  19 
P.  F.  Smith,  140,  the  same  doctrine  was  held,  and  the  case  of  Iron 
City  Bank  v.  Pittsburg,  1  Wright,  340,  was  approved,  in  which  was 
decided,  in  substance,  the  same  doctrine  as  in  the  above  cited  case, 

"  In  New  York  there  exists  a  statute  similar  to  our  Act  of  1849. 
Under  this  act  it  was  held  in  the  case  of  the  Buffalo  and  New  York 
Bailroad  Company  v.  Dudley,  4  Keman,  354,  '  That  the  amendment 
of  a  charter  clianging  the  name  of  a  corporation,  and  authorizing 
the  extension  of  the  road  from  Attica  to  Buffalo,  wa^  within  the 
power,  as  reserved  by  the  Legislature  m  the  charter  of  incorporation, 
to  alter  or  repeal  the  act.' 

"  We  are  of  the  opinion  that  these  cases  take  a  proper  view  of  the 
subject,  and  that  judgment  ought  to  be  renderea  for  the  plaintiff." 

The  court  tlien  entered  judgment  for  plaintiff  for  $470.30  with 
costs.  *  The  defendant  then  took  this  writ,  and,  inter  alia,  assiffued 
for  error  the  above  portion  of  the  charge,  and  the  entry  of  judg- 
ment for  plaintiff. 

W.  C.  Chapman  and  Cochran  &  Hay,  for  plaintiff  in  error :  The 
cases  cited  by  the  court  below  were  all  questions  of  the  power  of 
the  Legislature  to  impose  taxes  on  corporations  by  general  laws,  not- 
withstanding they  had  special  provisions  that  they  should  only  be 
taxed  in  certain  contingencies.  In  the  New  York  cases,  each  char- 
ter expressly  reserved  to  the  Legislature  the  right  at  any  time  to 
alter,  repeal  or  amend  the  act.  There  is  no  such  absolute  power 
vested  m  the  Legislature  of  this  state.     In  reserving,  altermg  or 
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amending  onr  charters,  it  mnBt  be  seen  that  no  injustice  is  done  to 
the  corporation.  It  has  been  repeatedly  held  in  our  courts  that  the 
termini  named  in  a  charter  are  fundamental  conditions  of  the  terms 
of  subscription,  and  that  the  superaddition  of  any  new  enterprise 
discharges  the  subscriber.  Everhart  v,  Philadelphia  &  West  Ches- 
ter Railroad  Co.,  4  Casey,  339  ;  Indiana  Tumpilce  Co.  v.  Philips, 
2  P.  &  W.,  184 ;  Plank-road  Co.  v.  Arndt,  7  Casey,  317 ;  Caley  v. 
Phila.  &  Chester  Railroad  Co.,  30  P.  F.  Smith,  363;  Hays  i;.  Com- 
monwealth, 1  Norris,  518. 

John  Blackford  and  V.  K.  Keesey,  for  defendant  in  error:  The 
reserved  right  of  the  granting  power  to  "  resume,  alter  or  amend  " 
the  charter  of  the  plaintiff  below  was  as  much  a  part  of  the  contract 
to  which  the  defendant  below  subscribed  as  if  the  very  language  of 
the  act  of  1849,  supra,  had  been  engrafted  into  the  charter.  Suy- 
dam  V,  Moore,  8  Barb.,  358  ;  Oliver  Lee  &  Co.'s  Bank,  7  Sm.  (N, 
Y.),  21 ;  In  the  matter  of  the  Reciprocity  Bank,  22  id.,  9;  Fitch- 
buig  Railroad  Co.  v.  Grand  Junction  Railroad  Co.,  4  Allen,  198- 
205.  This  reserved  right  to  amend,  alter  or  repeal  includes  author- 
ity to  withdraw  powers  granted  to  a  corporation,  and  to  confer  new 
powers  upon  it,  and  require  the  exercise  of  such  new  powers.  ■  It 
18  independent  of  the  assent  of  the  corporation.  Mayor,  etc,  v.  Nor- 
wich, eft..  Railroad  Co.,  109  Mass.,  103;  The  City  of  Roxbury  v. 
Boston,  etc..  Railroad  Co.,  6  Cush.,  424 ;  Mass.  Statutes,  1831,  p.  613. 
Its  exercise  does  not  impair  the  obligation  of  the  contract.  Com- 
monwealth V.  Fayette  County  Railroad  Co.,  5  P.  F.  Smith,  454 ; 
Union  Improvement  Co.  v.  Commonwealth,  19  id.,  140;  Fell  v, 
McHenry,  6  Wright,  41-9;  Tomlinson  v.  Jessup,  15  Wall.,  454; 
Tomliiison  v.  Branch,  id.,  460 ;  Holyoke  v.  Lyman,  id.,  600 ;  Miller 
V,  The  State,  id.,  478. 

The  defendant  subscribed  to  the  stock  subject  to  the  contingency 
that  additional  powers  might  be  conferred  by  an  amendment  to  the 
charter.  Schenectady,  etc..  Plank-road  Co.  v.  Thatcher,  1  Eeman, 
102;  Buffalo  &  New  York  Railroad  Co.  v.  Dudley,  14  K  Y.,336; 
Northern  Railway  Co.,  v.  Miller,  10  Barb.,  260. 

But  it  is  suggested  by  the  plaintiff  here  that  the  reserved  right 
of  the  Legislature  of  Pennsylvania  to  resume,  alter  or  amena  is 
restricted  by  the  proviso  "  that  in  resuming,  altering  or  amending 
said  charters  no  injustice  shall  be  done  to  the  corporators."  Grant 
this  to  be  so,  where  is  the  injustice  done  to  Thomas  G.  Cross  by 
this  amendment  ?  Certainly  to  show  that  was  incumbent  upon 'him. 
Northern  Railroad  Co.  v.  Miller,  10  Barb.,  260 ;  Schenectady,  etc.. 
Railroad  Co.  v.  Thatcher,  1  Keman,  109. 

Mr.  Justice  Gordon. — Whilst  we  agree  with  the  judgment  of  the 
court  below,  we  cannot  approve  of  some  of  the  reasoning  which 
leads  to  that  judgment.  We  do  not  think  it  follows  that  Decause 
this  railway  company  was,  in  its  erection,  made  subject  to  the  Act 
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oi  184:9,  in  which  act  the  power  is  reserved  to  alter  or  amend  any 
charter  granted  under  it,  that  a  subscriber  to  its  stock  would  be 
held  to  payment,  notwithstanding  some  material  change  might  be 
made  in  the  organization  or  powers  of  the  corporation.  It  is  not 
legislative  power  that  we  have  to  regard,  but  the  contract  of  the 
Bubscriber.  The  legislative  reservation  is  in  the  nature  of  a  police 
power  designed  for  the  protection  of  the  public  welfare,  and  where 
such  protection  becomes  necessary  the  law-making  power  may  act 
without  consulting  either  the  interests  or  will  of  the  company,  and 
in  such  case  it  may  well  be  that  not  only  the  company  but  its  stock- 
holders must  submit  to  the  legislation  thus  imposed  upon  them. 
Where,  however,  this  legislation  results  from  the  motion  and  for  the 
benefit  of  the  corporation,  the  case  is  different ;  for  when  an  alter- 
ation in  the  charter  is  made  on  the  suggestion  of  the  company 
itself,  the  Act  of  1849  has  nothing  to  do  with  the  case ;  the  Legis- 
lature always  had  such  power.  The  reservation  in  the  act  just 
named  was  only  intended  to  enable  the  Legislature  to  act  without 
tue  consent  and  against  the  will  of  the  corporation. 

It  is  manifest,  therefore,  that  in  considering  the  case  in  hand  we 
must  leave  this  act  out  of  the  question,  for,  by  the  finding  of  the 
referee,  the  supplement  of  1873  was  made  for  and  accepted  ky  the 
company. 

It  is  certain,  then,  that  if  this  supplement  had  made  a  material 
change  in  either  of  the  termini  of  the  road,  or  if  the  alteration  in 
the  charter  were  so  extensive  and  radical  as  to  superadd  to  the 
original  undertaking  an  entirely  new  enterprise,  the  case  would  be 
governed  by  the  rulmgs  found  in  the  Turnpike-road  Co.  v,  Phillips, 
2  P.  &  W.,  184r,  and  the  Turnpike-road  Co.  v,  Anidt,  7  Casey,  317, 
and  the  plaintiff  could  not  recover.  But -we  cannot  see  that  the 
supplement  works  any  such  change  or  alteration. 

It  confers  upon  the  company  an  additional  privilege,  in  that  it 
authorizes  it  to  extend  its  main  line  to  the  town  of  Berlin,  in  the 
county  of  Adams ;  but,  if  we  understand  the  case,  this  interferes 
with  neither  of  the  present  termini.  If,  for  example,  the  defend- 
ant was  interested  in  one  or  both  of  the  terminal  points  now 
reached  by  the  road,  these  points,  notwithstanding  the  railway 
should  hereafter  be  extended  to  Berlin,  would  still  be  reached  by 
the  road ;  neither  of  them  would  be  affected  or  cut  off  from  the 
Kne  of  improvement.  The  additional  power  conferred  upon  the 
company  is  only  that  of  extension,  and  it  in  no  way  interferes  with 
the  rights  of  the  defendant  as  vested  in  him  by  the  contract  of 
snbscnption.  It  follows  that  the  governing  rule  is  that  found  in 
Gray  v.  the  Monongahela  Navigation  Co.,  2  W.  &  S.,  150,  to  wit: 
"An  alteration  in  a  charter  of  mcorporation,  by  which  additional 
privileges  are  given  to  it,  is  not  such  an  invasion  of  the  c(»ntraet  of 
subscription  as  will  relieve  the  subscriber  to  its  stock  from  his  lia- 
bility to  pay."     The  language  used  by  Cliief  Justice  Gibson,  in 
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the  ease  cited,  is  so  thoroughly  applicable  to  the  one  in  hand,  that 
we  have  but  to  adopt  it  in  order  to  fully  dispose  of  the  question  in 
•controversy.  "  In  this  instance,  then,  what  nas  the  Legislature  of 
Pennsylvania  done?  It  has  not  pretended  to  take  away  any  cor- 
porate franchise,  or  to  impinge  upon  any  right  before  ffranted. 
That  is  not  pretended.  On  the  contrary,  it  nas  enlarged  a  cor- 
porate privilege.  But  the  exercise  of  it,  it  is  alleged,  may  plunge 
the  company  into  an  expense  not  originally  contemplated.  What 
of  that?  The  defendant  is  not  bound  to  contribute  to  it  beyond 
the  amount  of  his  original  subscription,  and  as  to  that  his  contract 
remiains  the  same.  But  it  is  said  that  by  taking  off  the  limitation 
of  the  company's  expenditure  the  Legislature  has  altered  its  power 
to  incur  responsibility  for  greater  damages  than  it  othen^'ise  could 
have  done.  In  that  lies  the  fallacy.  Tlie  Legislature  has  not  made 
it  incumbent  on  the  company  to  use  the  additional  pi  ivilege  granted 
to  it,  but  it  has  left  the  use  of  it  to  its  discretion.  It  may,  m  fact, 
iJever  use  it,  and  whether  it  shall  do  so  will  depend  on  the  volition 
of  the  defendant's  corporate  agents,  the  president  and  managers, 
by  whose  acts  he  is  necessarily  to  be  bound  as  his  own,  even  in  the 
inodification  of  the  charter  for  the  public  good,  provided  it  does 
not  eAend  to  a  change  of  the  structure  of  the  association,  as  was 
attempted  in  the  Indiana  &  Ebensburg  Turnpike  v.  Philips,  2  P. 
&  W.,  184." 

The  applicability  of  all  this  language  to  the  case  in  hand  will 
appear  in  the  mention  of  a  few  of  the  facts :  The  supplement  of 
1873  only  confers  the  power  upon  the  company  to  extend  its  road 
to  Berlin ;  it  has,  however,  as  yet  not  availed  itself  of  that  power; 
it  may  never  do  so,  but  if  it  does  the  defendant  is  not  bound  t% 
contribute  to  the  expenses  necessary  to  accomplish  such  extension. 
The  power  is  a  discretionary  one,  and  if  it  is  ever  exercised  it 
must  oe  so  exercised  only  at  the  will  af  the  defendant's  corporate 
agents,  the  president  ana  managers  of  the  corporation.  As,  how- 
ever, the  eai^e  stands  at  the  present  time,  the  defendant  is  asked  to 
pay  for  nothing  that  he  did  not  contract  to  pay  for,  that  is,  the 
Duilding  of  the  road  as  it  now  exists ;  this  he  agreed  to  do,  and  it 
is  but  right  that  he  be  held  to  his  bargain. 

The  judgment  is  aiBrmed. 

See  Jewett  c.  Valley  R  R.  Co.,  34  Ohio  St.,  601 ;  Barret  v,  Alton,  etc.,  R 
R.  Co.,  13  lU.,  504;  Eppes  v,  Mississippi,  etc.,  R  R  Co.,  35  Ala.,  83;  I>an- 
bury,  etc.,  R  R  Co.  v.  Wilson,  22  Conn.,  435;  Fry  «.  Lexington,  etc.,  R.  R. 
Co.,  2  Mete.  (Ky.),  314;  Greenville,  etc.,  R.  R  Co.  v,  Coleman,  6  Rich.,  91; 
i&utland,  etc.,  R  RCo.o.  Thrall,  35  Yt.,  536;  Troy,  etc.,  R  R  Co.  e.  Kerr. 
17  Barb.,  681. 
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V. 

People's  Fbeioht  Railway  Co. 
(90  BmMyhania  State  Bspaf%  269.     May  26,  1879.) 

1.  In  a  sabscription  to  the  stock  of  a  railroad  company,  the  covenant  was 

to  pay  money  on  call.  In  a  suit  therefor,  the  defendant  offered  to  prove 
an  oral  agreement  that  he  might  pay  in  labor  and  materials,  without 
offering  to  show  that  he  attempted  to  ascertain  when  and  where  he 
could  do  so,  or  making  a  tender  thereof.  MM,  that  the  offer  was  not 
admissible. 

2.  Three   existing    companies  were   consolidated.    The   subscription  was 

made  after  the  agreement  for  consolidation  but  before  it  was  nled  in  the 
office  of  the  secretary  of  the  Commonwealth :  Metd^  that  the  filing  of 
the  agreement  in  the  office  of  the  secretary  was  not  necessary  to  yalidate 
the  subscription.  % 

May  14th,  1879.  Before  Shasswood,  C.  J.;  Mercub,  Gordon, 
Tbunkey  and  Stbbbett,  JJ.     Paxon  and  Woodward,  JJ.,  absent 

Debt  by  the  People's  Freight  Railway  Company  against  William 
MeClure,  to  recover  the  amount  of  certain  mstaJments  of  a  sub- 
scription to  the  stock  of  said  company. 

The  plaintiff  corporation  was  lormed  from  the  consolidation  of 
three  railroads.  The  agreement  to  consolidate  was  effected  be- 
tween the  companies  about  the  17th  of  November,  1873,  but  was 
not  filed  in  the  office  of  the  Secretary  of  the  Commonwealth  until 
December  13th,  1873.  The  defenaant  subscribed  for  his  stock 
after  the  consolidation,  but  before  the  agreement  therefor  was 
filed  with  the  secretary. 

At  the  trial,  before  Junkin,  P.  J.,  the  defendant  made  the  fol- 
lowing offers : 

To  prove  by  himself  and  others  present  when  said  subscription 
was  obtained ;  that  agents  of  plaintiff  came  to  him  with  the  sub- 
scription book,  and  said  to  defendant  that  he  had  horses  and 
plenty  of  hands  about  him ;  that  if  he  would  subscribe,  there 
would  be  plenty  of  opportunity  for  him  to  furnish  materials  and 
labor  to  pay  all  his  suDscription  in  that  way,  and  that  he  need  not 
pay  any  monev  on  his  subscription ;  that  defendant  then  sub- 
scribed, upon  those  terms  and  under  those  conditions ;  that  with- 
oat  Buch  terms  and  conditions  he  would  not  have  subscribed  at  all ; 
that  no  opportunity  was  offered  him  to  pay  his  said  subscription 
according  to  the  said  conditions  of  his  contract,  nor  has  helieen 
eaQed  upon  to  furnish  either  labor  or  materials  for  said  road. 
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Also,  to  prov^e  that  if  the  road  had  been  constructed  as  plamtiff 
proposed,  it  would  have  passed  within  two  miles  of  his  residence, 
ana  the  opportunity  would  then  have  been  ofEered  to  pay  his  sub- 
scription in  kind  ;  that  the  work  was  commenced  about  four  miles 
below  him  and  progressed  in  an  easterly  direction,  so  as  to  carry 
the  grading  of  the  road  further  from  him  and  not  toward  him ; 
that  the  whole  line  of  one  route  was  given  out  by  contract  to  one 
Bivins,  the  first  and  neai^est  ten  miles  of  the  road  on  the  very  day 
the  articles  of  consolidation  were  filed,  and  the  remainder  of  the 
route  in  November,  1874 ;  so  that  the  plaintiflE  rendered  it  impos- 
sible to  receive  payment  according  to  the  conditional  contract ;  that 
neither  president,  secretary  nor  any  acting  director  lived  within 
the  county  of  Perry,  to  whom  tender  could  be  made.  And  this 
for  the  purpose  of  showine  that  defendant  was  excused  from 
making  the  tender,  even  if  the  tender  had  otherwise  been  neces- 
sary. 

Both  of  these  offers  the  court  rejected. 

The  defendant  also  submitted  the  following  points,  which  the 
court  refused : 

1.  The  alleged  subscription  of  defendant  having  been  obtained 
before  the  articles  of  consolidation  were  filed  in  the  oflBce  of  the 
Secretary  of  the  Commonwealth,  and  therefore  before  the  corpo- 
ration plaintiff  had  any  legal  existence,  the  same  is  void  for  want 
of  parties,  and  the  verdict  sliould  be  for  the  defendant. 

2.  The  alleged  subscription  having  been  obtained  before  the  cor- 
poration plaintiff  had  any  legal  existence,  and  before  it  had  ob- 
tained any  rights,  property  or  franchises,  by  virtue  of  the  filing 
of  the  articles  of  consolidation,  according  to  the  requirement  of 
the  Act  of  Assembly  relating  thereto,  the  same  is  void  for  want  of 
consideratioD,  and  the  verdict  should  be  for  the  defendant. 

The  verdict  was  for  plaintiff  for  $200.  After  judgment  defend- 
ant took  this  writ,  his  first  and  second  assignments  being  the  fore- 
going offers  of  evidence  respectively,  and  his  third  and  fourth  the 
refusal  of  the  above  points. 

Charles  J.  T,  Mclntire  and  Charles  A.  Bamett,  for  plaintiff  in 
error :  We  think  tlie  court  erred  in  failing  to  distinguish  between 
a  contract  for  the  payment  or  delivery  of  specific  articles,  and  one 
in  which  the  articles  to  be  delivered  are  not  specific  and  ascertained, 
but  where  kind  and  quantity  depend  upon  the  creditor's  election. 
The  labor  and  materials  here  contracted  for  are  not  definite,  they 
depend  upon  the  election  of  the  obligee  as  to  kind  and  quantity, 
and  his  designation  as  to  time  and  place.  Hamilton  v.  Calhoun,  2 
Wright,  139;  Mussulman  v.  Stoner,  7  Casey,  265;  Lobdell  v, 
Hopkins,  5  Cowen,  516. 

Can  a  corporation  formed  by  the  consolidation  of  three  separate 
oompanieB  ^orce  payment  of  a  subscription  made  after  the 
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agreement  of  consolidation,  but  before  it  was  filed  in  the  office  of 
tbe  Secretary  of  the  Commonwealth  i 

W.  A.  Sponsler  and  J.  E.  Junkin,  for  defendant  in  error: 
The  contract  of  subscription  was  to  pay  for  the  stock  in  instalments 
in  cash.  The  ofEer  was  to  contradict  this,  and  show  that  it  was 
payable  in  work.  There  was  no  fraud  or  mistake  alleged.  The 
written  covenant  calls  for  money,  not  labor  or  material.  But  if 
it  were  so,  no  tender  of  these  was  made.  The  consolidation  was 
not  a  new  creation  or  grant  of  franchises,  but  simply  providing  for 
the  exercise  of  that  already  in  existence,  and  the  subscription  was 
therefore  valid  whether  the  consolidation  agreement  was  filed  in 
the  office  of  the  Secretary  of  the  Commonweath  or  not. 

Tbfnkey,  J. — McClure's  covenant  was  to  pay  money  on  call.  He 
proposed  to  prove  an  oral  agreement  that  he  might  pay  in  materials 
and  labor,  without  offering  to  show  that  he  attempted  to  ascertain 
when  and  where  he  could  do  so.  When  the  call  was  made  it  was 
his  business  to  pay  according  to  his  contract,  and,  instead  of  that, 
he  did  nothing.  Under  the  alleged  oral  agreement  he  may  not 
have  been  bound  to  tender  materials  and  labor,  but  the  call  was 
enou^  to  put  him  on  inquiry  when  and  how  they  would  be  re- 
ceived. Tiie  court  was  right  in  holding  that  if  the  offers  set  out 
in  the  first  and  second  assignments  were  received,  they  would  not 
amount  to  a  defence.  It  is  not  admissible  to  contradict  or  ipaterially 
change  a  written  contract,  save  for  fraud,  accident  or  mistake,  of 
which  no  evidence  was  offered.  Martin  v,  Berens,  17  P.  F.  Smith, 
459. 

The  third  and  fourth  assignments  raise  the  question  whether 
the  subscription,  made  after  the  agreement  of  consolidation  and 
before  it  was  filed  in  the  office  of  the  Secretary  of  the  Common- 
wealth, is  valid.  It  is  claimed  that  this  point  is  settled  by  Stras- 
burg  Railroad  Co.  v.  Echtemacht,  9  Harris^  220,  where  the  court 
say :  "A  contract  cannot  be  made  by  one  person  alone.  It  takes 
two  to  make  a  bargain.  Before  a  promise  oecomes  a  binding  obli- 
gation, it  must  not  only  be  made  to,  but  must  be  expressly  or  im- 
plicitly accepted  by,  the  party  for  whose  benefit  it  was  meant.  The 
paper  before  us  is  no  more  than  a  naked  expression  of  the  sub- 
scriber's intention  to  purchase  certain  shares  in  the  capital  stock  of 
a  company  which  it  was  expected  would  be  incorporated  by  the 
Legislature."  That  legal  proposition  cannot  be  gainsaid,  and  the 
description  of  the  paper  to  which  it  was  applied  is  entirely  ac- 
curate. Of  coui*se  such  a  paper  is  worthless.  Here  is  an  actual 
subscription  to  the  capital  stocK  and  a  direct  covenant  to  pay  the 
People  s  Freight  Railway  Company  $50,  in  instalments  of  $6 
each,  for  each  share  of  said  stock.     The  deed  recites  that  the  com- 

£  any  is  "  formed  by  consolidation  together  of  The  Sherman's  Val- 
ij  Kailroad  Company,  the  Bendersville  Railroad  Company,  and 
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the  BenderBville  ExtensioD  Bailroad  Compan j ;"  and  the  aeree^ 
ment  for  said  confiolidation  had  been  executed  on  the  17th  oi^No- 
vember,  1873.  Nothing  remained  to  be  done  to  authorize  the 
company  to  act  as  a  corporation  bnt  to  file  the  agreement  in  the 
office  of  the  Secretary  of  the  Commonwealth.  That  officer  had  no 
discretion  to  receive  or  reject ;  it  was  his  duty  to  file  the  paper  of 
record  as  soon  as  deposited.  This  consolidated  company  was  not 
anew  grant  of  corporate  franchises,  bat  another  form  for  operating 
those  which  had  been  granted  to  the  companies  merged  oy  their 
mutual  agreement.  To  liken  this  to  a  case  where  tnere  was  no 
charter,  and  could  not  be  without  legislation»  is  a  perversion.  In 
this  the  grant  of  rights  and  powers  had  been  made ;  in  that,  they 
were  to  be  procured.  The  corporate  existence  of  this  company 
depended  solely  upon  the  contracting  parties ;  of  that,  upon  future 
legislative  grant. 

xt  was  to  the  capital  stock  of  a  company  already  formed  bv 
agreement  of  existing  corporations  that  the  defendant  subscribed. 
TiXAt  agreement  was  nled  in  a  few  days  thereafter,  December  13th, 
1873,  and  then  the  company  had  legal  existence  and  could  act. 
It  is  not  denied  that  the  company  accepted  the  subscription,  made 
calls  according  to  its  terms,  and  that  the  first  call  was  paid.  The 
subscription  was,  at  least,  a  valid  proposition  to  the  plaintifE  which 
became  irrevocable  the  instant  of  its  acceptance.  Whether  before 
the  filing  of  the  agreement  for  consolidation  the  defendant  could 
have  recalled  his  subscription  is  not  a  point  in  the  case. 

Judgment  affirmed. 

See  Rmesmith  «.  People^s  Freight  R.  R.  Co.,  note,  post 
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People's  Freight  Railway  Company. 

(90  Penngylvania  State  Bepo7%  262.     June  Id,  1870.) 

In  an  action  for  the  amount  of  a  subscription  to  stock,  the  defendant  all^^ 
that  it  was  expressly  stipulated  by  the  agent  of  the  company,  in  the 
presence  of  S.,  that  the  defendant's  subscription  was  not  to  be  paid  until 
a  certain  amount  had  been  subscribed.  The  agent,  on  cross-ezamina- 
tioD,  denied  having  made  such  representations.  Defendant  then  called 
8.  to  prove  that  the  agent  had  made  such  representations,  although  they 
were  made  at  a  time  previous  to  the  subscription.  The  court  excluded 
the  offer.  Held,  that  the  testimony  should  have  been  admitted  aa  tend- 
ing to  corroborate  the  defendant,  and  as  part  of  the  res  gesta. 

May  14th,  1879.  Before  Shabswood,  0.  J.  Msboub,  Gordok, 
Tbttnesy  and  Stebbbit,  JJ.  Paxson  and  Woodwabd,  JJ., 
absent.     ^ 
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Debt  by  the  People's  Freight  Bailwaj  Company  againet  Henrj 
Rinesmith,  to  recover  instalments  on  a  subscription  to  stock  of 
said  company. 

Subscriptions  to  the  amount  of  $100,000  had  been  asked  from 
Perry  county,  and  of  this  amount  defendant  subscribed  ten  shares. 
This  subscription,  he  alleged,  was  made  upon  the  express  condition, 
stated  by  the  agent  of  the  company  at  the  time  of  the  subscription, 
that  the  amount  subscribed  was  not  to  be  paid  unless  the  whole 
continent  of  Perry  county  was  subscribed.  Only  $62,000  were 
subscribed  in  the  county,  and  very  little  work  was  done  upon  the 
road.  In  the  belief  tha  the  whole  $100,000  had  been  subscribed, 
defendant  paid  some  of  the  instalments  on  his  subscription,  but 
ascertaining  that  the  whole  amount  was  not  subscribed,  he  declined 
to  pay  the  rest,  when  this  suit  was  brought  to  compel  their  pay- 
ment. 

At  the  trial,  before  Junkin,  P.  J.,  one  of  the  plaintiff's  witnesses, 
who  had  solicited  defendant's  subscription,  testified,  on  cross-exami- 
nation, that  he  had  made  no  representation  to  defendant  that  his 
subscription  was  not  binding  unless  $100,000  were  subscribed  in 
the  county,  nor  stated  that  defendant  c  ould  keep  the  book  until  he 
knew  that  amount  was  subscribed ;  and  further,  that  witness  did 
not  make  a  similar  statement  in  the  presence  of  one  Sheibley. 

The  defendant  then  proposed  to  call  Sheibley,  to  prove  that  the 
witness  had  made  such  a  statement  in  Sheibley's  presence,  although 
made  before  defendant  actually  did  subscribe.  The  court  rejected 
the  offer,  saying: 

*^  The  deiendant  having  sworn  himself  that  he  refused  to  sub- 
scribe on  the  offer  made  by  Milliken  to  him  and  the  witness  Sheib- 
ley, and  that  he  did  not  hold  the  offer  under  consideration,  the 
matter  was  then  and  there  ended,  and  this  becomes  immaterial,  and 
the  offer  to  contradict  Milliken  is  within  the  rule  that  immaterial 
evidence  developed  by  cross-examination  cannot  be  contradicted.'* 

The  verdict  was  for  plaintiff  for  $300,  when  defendant  took 
this  writ,  his  fifth  assignment  of  error  being  the  exclusion  of  the 
above  offer. 

Charles  J.  T.  Mclntire  and  Charles  A.  Bamett,  for  plaintiff  in 
error:  The  evidence  should  have  been  admitted,  he(»ause  it  related 
to  the  res  gestae.  Whart.  on  Evid.,  sect.  529 ;  Hildeburn  v.  Cur- 
ran,  15  P.  F.  Smith,  59;  and  to  show  that  the  defendant's  sub- 
scription was  made  upon  the  verbal  conditions  stated. 

J.  E.  Junkin  and  W.  A.  Sponsler,  for  defendant  in  error :  As 
defendant  did  not  subscribe  at  the  time  of  the  alleged  conversa- 
tion, when  Sheibley  was  present,  the  evidence  offered  was  as  ^  a 
oollateral  fact.  This  the  defendant  could  not  have  offered  in  cfiief, 
if  objected  to,  under  the  well-known  rule,  that  as  to  immaterial 
and  oollateral  matter  developed  on  cross-examination,  the  party 
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mnet  abide  the  answer.  Then  defendant  proposed  to  prove  by 
Sheibley  what  Milliken  had  said.  It  was  not  part  of  the  res  ffeetsd ; 
the  defendant  refused  to  Bnbecribe,  and  both  parties  separated. 

Sterebtt,  J. — One  of  the  main  grounds  of  defence  in  the  court 
beIo»w  was  that  the  subscription  in  suit  was  made  not  only  on  die 
written  condition  annexed  tnereto,  but  also  upon  the  further  express 
verbal  conditions  that  the  defendant  should  not  be  required  to  pay 
his  subscription  unless  $100,000  of  stock  waa  subscribed  in  the 
countv,  ana  that  he  should  retain  the  subscription,  or  the  book 
containing  it,  until  that  amount  was  actually  subscribed.  The 
evidence  was  clear  that  the  written  condition  had  been  complied 
with,  but  the  testimony  as  to  the  alleged  verbal  condition  was 
directly  conflicting.  The  defendant  testified,  without  objection, 
to  matters  of  inducement  to  his  subscription,  including  the  terms 
proposed  by  Dr.  Milliken  to  Sheibley  and  himself,  which,  he  alleges, 
were  shortly  afterwards  accepted  by  him ;  that  while  he  subscribed 
expressly  on  the  conditions  above  stated,  they  had  not  been  per- 
fonned ;  that  subscriptions  to  the  amount  named  had  never  been 
obtained,  and  that  he  was  not  permitted  to  retain  the  subscription- 
book,  as  had  been  agreed  upon.  On  the  other  hand,  Dr.  Milliken, 
on  behalf  of  the  company,  testified  that  no  such  verbal  conditions 
were  attached  to  the  subscription,  and  denied  he  had  ever  said  to 
Sheibley  and  defendant  that  the  subscriptions  would  not  be  bind- 
ing until  the  sum  of  $100,000  was  obtained,  nor  that  the  defendant 
should  retain  the  book  until  that  amount  was  subscribed.  Sheibley 
was  then  called,  for  the  purpose  of  proving  that  these  declarations 
had  been  made  by  Dr.  Milliken,  while  soliciting  subscriptions  from 
defendant  and  himself,  but  the  court  rejected  the  offer.  The  learned 
judge,  in  submitting  to  the  jury  the  testimony  as  to  the  alleged 
verbal  conditions  or  agreement,  remarked  that  there  was  a  direct 
conflict  on  this  subject  between  the  two  witnesses;  that  it  was 
impossible  that  both  could  be  correct,  and  that  it  was  their  duty  to 
*Mook  into  the  testimony  and  see  whether  there  is  any  evidence,  or 
circumstances,  or  facts  which  corroborate  one  or  the  other,  and  if 
there  is,  then  the  witness  who  stands  corroborated  should  be 
believed." 

It  is  thus  quite  apparent  that  any  testimony  t^ndin^  to  corrobo- 
rate the  defendant,  on  this  branch  of  his  case,  was  aff  important ; 
and  we  think  the  court  erred  in  excluding  from  the  consideration 
of  the  jury  the  testimony  referred  to  in  the  fifth  assignment  of 
error.  While  it  did  not, relate  to  anvthing  that  occurred  on  the 
day  the  subscription  was  made,  it  would  have  tended  to  show  that 
the  very  terms  and  conditions  on  which  defendant  alleged  he  did 
Bubscnbe  were  previously  proposed  to  him  by  Dr.  Muliken.  If 
this  were  so,  it  would  strengthen  the  probability  of  a  renewal  and 
acceptance  of  the  proposition  at  the  time  the  subscription  was 
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made.  The  facts  and  circumstances  proposed  to  be  proved  were 
sofficiently  near,  in  point  of  time,  and  not  too  remotely  connected 
with  the  fact  of  snoscription,  to  be  regarded  as  part  of  the  res 
g^tsB,  cending  to  shed  light  on  the  transaction,  it  is  impossible 
to  say  what  weight  the  jury  would  have  attached  to  the  testimony 
of  Sheibley;  but,  whether  much  or  little,  we  think,  as  the  case 
stood,  the  defendant  was  entitled  to  the  benefit  of  it.  Its  tend- 
ency, doubtless,  would  have  been  to  corroborate  him,  and  at  the 
same  time  weaken  the  force  of  Dr.  Milliken's  testimony,  by  whom 
alone  he  was  contradicted. 

We  deem  it  unnecessary  to  notice  the  other  assignments  of 
error,  further  than  to  say  that  they  are  not  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Fraudulent  reproaentatioiis  in  obtainiDg  subscriptions  are  a  good  defence. 
Rutz  V.  Esler,  etc.,  Co.,  8  HL  App.,  88;  Mississippi,  etc.,  R.  R.  Co.  «. 
Cross,  30  Ark.,  443;  Henderson  «.  Railway,  17  Texas,  660;  Rives  «.  Plank- 
road  Co.,  80  Ala.,  92;  Waldo  v.  Chicago,  etc.,  R.  R.  Co.,  14  Wis.,  575; 
Clem  V.  New  Castle,  etc.,  R.  R.  Co.,  9  Ind.,  488;  Cunningham  v.  Edgefield, 
etc.,  R.  R.  Co.,  d  Head.,  23;  Danbury,  etc.,  R.  R.  Co.  «.  Wilson,  22  Conn., 
485.  Compare  Andrews  9.  Ohio,  etc.,  R.  R.  Co.,  14  Ind.,  169;  Brownlee  «. 
Ohio,  etc.,  R.  R.  Co.,  18  Ind.,  68;  Johnson  v,  Crawfordsville,  etc.,  R.  R. 
Co.,  11  Ind.,  280;  Ellison  v.  Mobile,  etc.,  R.  R.  Co.,  86  Miss.,  572;  Missis- 
sippi, etc.,  R.  R.  Co.  «.  Cross,  20  Ark.,  448. 

Defences  to  subscription  by  reason  of  invalidity  and  other  causes.  Belfast, 
etc,  R.  R  Co.  o.  Cottrell,  66  Me.,  185;  Swartwout  v.  Michigan,  etc.,  R.  R. 
Co.,  4  Am.  Ry.  R.,  63;  Oler  v,  Baltimore,  etc.,R.  R.  Co.,  41  Md.,  583;  8.  C, 
7  Am.  Ry.  R.,  495;  Hays  «.  Ottawa,  etc.,  R.  R.  Co.,  12  Am.  Ry.  R,  454. 

A  subscriber  cannot  set  up  as  a  defence  a  private  agreement,  by  which  he 
is  to  receive  some  benefit  unknown  to  other  subscribers.  Miller  v.  Hanover, 
etc.,  R  R.  Co.,  86  Pa.  St.,  95;  New  Albany,  etc.,  R  R  Co.  v.  Slaughter,  10 
Ind.,  218;  Swartwout  v.  Michigan,  etc.,  R  R  Co.,  24  Mich.,  389;  McRae  «. 
Atl^tic,  etc.,  R  R.  Co.,  5  Jk>ne8  Eq.,  895;  Evansville,  etc.,  R  R.  Co.  «. 
Posey,  12  Ind.,  363;  D«>wnie  «.  White,  12  Wis.,  176;  White,  etc.,  R  R  Co. 
V.  Eastman,  34  N.  H.,  34;  Mann  v.  Cooke,  20  Conn.,  178;  Noble  v.  Callen- 
der,  20  Ohio,  199;  Melvin  v,  Lamar  Ins.  Co.,  80  111.,  446;  Blodgell «.  Mor- 
rill, 20  Vt.,  509;  Pickering  v,  Templeton,  2  Mo.  App.,  424;  Walker  v. 
Mobile,  etc,  R  R  Co.,  34  Miss.,  245. 

Where  one  has  subscribed  for  stock,  and  subsequently  induces  others  to 
subscribe  on  the  faith  of  his  subscription,  and  afterwards  alters  the  paper 
by  reducing  the  number  of  his  shares,  his  act  will  not  affect  the  liability  of 
those  induced  to  subscribe,  although  it  may  be  known  and  approved  by  the 
company.  Jewett  v.  Valley  R.  R.  Co.,  84  Ohio  St.,  601;  see  also  Cheraw, 
etc.,  R  R  Co.  «.  White,  10  S.  Car.,  155. 

A  parol  agreement  cannot  be  admitted  to  alter  an  unconditional  written 
subscription.  Whitehall,  etc.,  R  R  Co.  v,  Myers,  16  Abb.  Pr.,  N.  S. 
(N,  Y.),  34;  Vicksburg  R  R  Co.  v,  McKean,  12  La.  Ann.,  638;  Connecti- 
cut, etc.,  R  R  Co.  c.  Bailey,  24  Vt.,  465;  McMillan  v.  Maysville,  etc.,  R  R 
Co.,  15  B.  Mon.,  218;  Cunningham  v.  Edgefield,  etc.,  R  R  Co.,  2  Head.,  28; 
Mississippi,  etc.,  R.  R  Co.  v.  Cross,  20  Ark..  443;  Piscataqua  Ferry  Co.  «. 
Jones,  39  N.  H.,  491;  North  Carolina  R.  R.  Co.  v.  Leach,  4  Jones,  840; 
Robinson  «.  Pittsburg,  etc.,  R  R  Co.,  32  Pa.  St.,  334;  Kennebec,  etc.,  R  R 
Co.  f>.  Witers,  34  Me.,  869;  -Buffalo,  etc.,  R  R.  ('•-.  v,  Dudley,  14  N.  Y., 
336  ;  Bailey  v.  Railroad,  17  Wall.,  96;  Jack  «.  Nuber,  15  Iowa,  450. 
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See  Northern,  etc.,  R.  R.  Co.  «.  Eslow,  40  Mich.,  222;  Occidental  Ins.  Co. 
«.  G^tzhom,  2  Mo.  App.  Gas.,  512;  Cedar  Rapids,  etc.,  R.  R.  Co.  v,  Wil- 
letts,  161  owa,  450. 


The  Maoon  &  Auoubta  Railroad  Compaett 

V, 

The  Geoboia  Railboad  Company  et  aL 

(63  Gear(fia  BapwU,  108.    Mcarck  13,  1879.) 

1.  Where  a  mortgage  to  trustees  provides  for  filling  a  Yacancy  in  the  trust 

by  nomination  by  one  of  the  beneficiaries,  and  approval  by  the  Judge  of 
the  Superior  Court,  notice  to  the  mortgagor  of  the  application  for  ap> 
proval  is  not  required.  The  mode  of  appointment  is  governed  by  tiie 
instrument,  and  not  by  the  general  law. 

2.  When  the  principal  debtor  has,  by  mortgage,  indemnified  a  guarantor  of 

the  debt,  and  the  contract  of  guaranty  has  never  been  repudiated  or 
sought  to  be  evaded,  but  is  recognized  and  in  part  performed,  the 
mortgagor  cannot  avoid  the  mortgage  by  urging  that  the  guaranty  is  not, 
and  has  never  been,  obligatory. 

8.  When  a  mortgage  which  purports  on  its  face  to  be  for  better  securing  the 
due  payment  of  certain  oonds  and  obligations,  and  also  for  indemifying 
the  guarantor  thereof,  is  sought  to  be  enforced  at  the  instance  of  the 
ffuarantor  alone,  the  validity  of  its  objects  is  not  in  question,  except  so 
far  as  the  indemnity  is  concerned.  Whether  it  might  be  enforced  in 
behalf  of  the  creditors,  as  well  as  in  behalf  of  the  guarantor,  need  not  be 
decided. 

4.  A  mortgage  of  a  railroad  to  trustees,  for  the  objects  above  specified,  which 
gives  them  power  to  take  possession  of  the  road  and  use  it  in  certain 
contingencies,  and,  at  their  discretion,  on  certain  conditions  to  sell  it, 
contemplates  that  they  may  do  the  former  only,  or  both.  The  trustees 
need  not  confine  themselves  to  either  measure,  but  may  first  enter  and 
then  sell,  using  the  road  for  the  purposes  of  the  trust  until  a  sale  is 
eflfected. 

8.  Under  the  special  terms  of  the  mortgage  now  for  construction,  defanit  in 

paying  the  principal  of  the  bonds  is  not  a  condition  precedent  to  exer- 
cising the  power  of  sale.  It  is  enough  that  some  of  the  coupons  for  in- 
terest have  become  due,  and  that  the  mortgagor,  failing  to  pay  them  on 
demand,  has  continued  in  default  for  sixty  days  after  receiving  notice  of 
the  intention  to  sell. 

6.  With  the  bill,  answers,  and  all  the  circumstances  before  him,  the  chancel- 

lor was  warranted  in  treating  demand  for  payment,  and  notice  of  the  in* 
tended  sale,  as  sufficiently  established. 

7.  Wbere  a  power  of  sale  is  to  be  exercised  by  a  trustee  in  case  of  continued 

default  for  sixty  days  after  notice  to  the  mortffagor  of  an  intention  to 
sell,  but  not  until  the  sale  has  been  previously  advertised  for  sixty  days, 
the  two  periods  are  not  synchronous,  but  successive  ;  the  term  required 
for  the  advertisement  to  run  does  not  begin  until  the  term  of  the  pre- 
scribed notice  has  expired. 

9.  A  stipulation  by  a  railroad  corporation  to  appropriate  certain  bonds  held 

by  it  on  deposit,  to  the  completion  of  the  railroad  of  another  company, 
according  to  the  prior  contract  and  specifications  made  by  a  certain  firm, 
*'  and  all  other  work  under  said  contract  not  by  them  fully  perfortnedy** 
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IB  not  an  undertaking  to  complete  the  railroad  further  than  the  bonds  on 
deposit  would  pay  ^r  or  supply  the  means  of  payment.  Kor  is  said 
stipulation  an  undertaking  to  keep  down  interest  on  outstanding  bonds 
whilst  the  work  of  completion  was  in  progress,  though  the  firm  had 
agreed  to  do  so  in  the  prior  contract  to  which  the  stipulation  makes 
reference. 

9.  For  any  breach  of  the  foregoing  stipulatioUf  compensation  may  be  had  in 

damages,  the  corporation  being  solyent ;  and  unless  it  appeared  that  such 
damages,  together  with  the  remnant  of  the  bonds  on  deposit,  would 
probably  cancel  the  default  for  which  the  sale  of  the  railroad  under  the 
mortgage  is  impending,  the  sale  should  not  be  enjoined.  More  especially 
is  this  true,  as  the  mortgagor  company,  though  bound  to  keep  down  the 
interest  on  its  outstanding  bonds,  did  not  do  so,  but  suffered  the  same  to 
fall  on  the  other  company  as  guarantor,  and  hence  is  not  in  a  fayorable 
position  to  complain  of  any  delay  by  the  latter  in  prosecuting  the  unfin- 
ished work  of  construction. 

10.  As  it  is  now  certain  that  the  mortgagor  has  had  full  notice  of  the  inten- 
tion to  sell,  and  as  the  non- expiration  of  the  term  of  notice  before  the 
property  was  advertised  was  the  only  meritorious  ground  of  the  bill, 
which  ground  has  disappeared  by  lapse  of  time,  let  the  sale,  on  being 
duly  advertised  for  sixty  days,  proceed. 

The  Macon  and  Angosta  Bailroad  Company  filed  its  bill  against 
Wm.  M.  Beese  and  the  Georgia  Bailroad,  presenting  in  substance, 
the  following  facts : 

On  June  16,  1869,  Hull  &  Co.,  of  New  York,  contracted  with 
complainant  to  complete  and  deliver  its  road  from  Milledgeville  to 
Macon  by  July  1,  1870.  In  this  contract  were  the  following  pro- 
visions : 

<<  The  said  parties  of  the  second  part  (Hull  &  Co/)  also  agree  to  pay  the 
debts  now  due  by  said  company,  and  the  accruing  interest  of  the  Donded 
debt,  until  the  road  be  completea  and  delivered  for  use  to  Macon. 

"It  is  further  agreed  by  said  party  of  the  first  part  (The  M.  &  A.  R.  R), 
that  said  parties  of  the  second  part  may,  at  their  option,  either  take  absolute 
possession  and  control  of  the  whole  road,  including  the  finished  portions,  to 
operate  the  same  as  they  may  deem  best  f  3r  their  own  interests,  or  they  may  per- 
mit the  Georgia  Railroad  Company  to  work  the  finished  portion  as  at  pres- 
ent, reserving  to  themselves,  however,  the  right  to  alter  and  amend  the  sched- 
ule and  rates  of  freight  and  passage,  and  generally  to  control  the  working  of 
the  road  in  such  manner  and  at  such  times  as  they  may  see  proper  so  to  do, 
untH  the  expiration  of  their  contract.'* 

Hull  &  Co.  failed  to  complete  the  road  by  July  1,  1870,  and  it 
remained  in  such  condition  until  November  12,  1872,  when  the 
following  contract  was  entered  into : 

"It  is  hereby  agreed  by  and  between  M.  K.  Jesup  &  Co.  and  G.  G.  Hull  & 
Co.,  of  the  one  part,  and  the  Geo.  R.  R.  &  B'kg  Co.  and  the  M.  &  A.  R.  R. 
Co.,  of  the  second  part,  that : 

"  1.  All  claims  by  the  M.  &  A.  R.  R.  Co.  against  G.  G.  Hull  &  Co.  for  non- 
execution  or  defective  execution  of  their  contract  shall  be  released  to  them, 
and  the  stock  of  said  company  issued  to  them  shall  be  all  confirmed  in  the 
hands  of  the  present  holders. 

"  2.  All  claims  by  G.  G.  HuU  &  Co.  for  work  done  on  said  road  east  of 
imiedgeville  shall  be  released,  and  in  like  manner  all  moneys  advanced  by 
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M.  K.  Jesup  &  Co.  and  the  Georgia  R.  R.  Co.  for  Bame  purpose,  to  be  re- 
leased. 

''  3.  All  advances  made  by  the  Geo.  R.  R.  A  B^kg  Co.  to  G.  G.  Hull  &  Co., 
as  contractors,  shall  be  released. 

«'  4.  All  claims  of  the  Geo.  R.  R.  &  B'kg  Co.  on  the  M.  &  A.  R.  R.  Co.,  at 
date  of  the  contract  made  by  G.  G.  Hull  &  Co.,  say  June,  1869,  and  for  losses 
from  workinff  said  road  since  the  completion  of  said  contract,  say  December 
19,  1870,  and  also  for  coupons  paid,  to  be  released. 

*^  5.  The  bonds  now  held  by  the  Geo.  R.  R.  and  B^kg  Co.  as  a  special  de- 
posit of  M.  K.  Jesup  and  Co.  to  be  appropriated  to  the  completion  of  the  M. 
A  A.  R.  R.  according  to  the  original  contract  and  specifications  made  with 
G.  G.  Hull  &  Co.,  and  all  other  work  under  said  contract  not  by  them  fuUy 
performed. 

**  6.  All  suits  now  pending  by  or  against  any  of  the  pt^rties  hereto  and  in- 
Yolving  any  of  the  matters  herein  provided  for,  to  be  dismissed  upon  the  rat- 
ification and  confirmation  of  the  agreement  by  the  boards  of  directors  of  the 
respective  roads,  or  other  proper  authority,  and  in  the  meantime  all  action  in 
the  said  suits  to  be  stayed."    .    .    . 

Preamble  and  resolution  adopted  by  the  Board  of  Directors  of 
the  Georgia  Kailroad  and  Banking  Company,  February  11,  1873  : 

**  Whereas,  Geo.  G.  Hull  &  Co.,  of  New  York,  on  the  16th  day  of  June^ 
1869,  contracted  with  the  Macon  and  Augusta  Railroad  Company  to  complete 
said  road  from  Milledgville  to  Macon,  and  deliver  the  same  thus  completed 
on  or  before  the  Ist  day  of  July,  1870,  as  by  reference  to  said  contract  will 
appear ;  and  whereas,  the  said  Geo.  G.  Hull  &  Co.  have  failed  to  comply 
with  their  said  contract,  by  which  large  advances  and  expenditures  became 
necessary,  which  have  been  made  by  this  company  to  the  said  Macon  &  Au- 
gusta Railroad  and  G.  G.  Hull  &  Co.  to  prevent  the  suspension  of  the  work  on 
said  road  and  the  abandonment  of  the  same ;  and  whereas,  in  consequence  of 
said  default  various  subjects  of  controversy  have  arisen  between  Geo.  G.  Hull 
&  Co.,  M.  K.  Jesup  &  Co.,  the  Macon  &  Augusta  Railroad  Company,  and  this 
company,  which  it  is  very  desirable  to  settle  amicably,  and  for  which  object 
company  proposes  to  make  large  sacrifices  ;  therefore 

^^Be  it  ttesohedy  That  without  admitting  the  recitals  and  assumptions  in  a 
contract  signed  by  the  parties  and  dated  the  12th  day  of  November,  1872, 
this  company  will  agree  to  the  same  :  Provided^  however,  and  it  is  expressly 
understood,  that  except  as  to  the  filling  of  the  Ocmulgee  swamp  trestle,  this 
company  shall  be  allowed  a  reasonable  time  to  finish  the  other  unfinished 
sections  of  the  road  by  the  gradual  reductions  of  the  grades  with  the  track 
raising  force,  or  such  other  extra  force  as  it  may  be  deemed  convenient  to  put 
upon  the  work  ;  and  provided,  further,  that  the  rolling  stock  now  in  use  upon 
the  road,  and  which  has  been  paid  for  by  this  company,  shall  be  recognized 
as  its  own  property. " 

Contract  also  ratified,  without  provisions,  by  Board  of  Directors 
of  Macon  and  Augusta  Eailroad. 

Notwithstanding  this  solemn  agreement  of  the  Oeorgia  Kailroad 
to  take  the  place  of  the  contractors,  Hull  &  Co.,  and  to  finish  and 
deliver  the  road  to  complainant,  the  same  has  not  been  completed 
and  returned  according  to  the  agreement  as  made  and  fully  under- 
stood between  the  parties  at  the  time.  The  bonds  referred  to  in 
said  contract  as  held  by  the  Georgia  Bailroad  under  special  deposit 
of  Jesup  &  Co,  were  worth  $85^000,  or  other  large  sum,  and  which 
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were  to  be  appropriated  to  the  completion  of  the  road,  have  never 
been  bo  apphed.  During  the  whole  time  that  the  Georgia  Bailroad 
has  held  said  road  for  completion,  it  has  been  using  the  same,  and 
realizing  a  large  income  from  its  working,  ample,  for  aught  com- 
plainant knows,  to  fully  pay  up  all  accruing  coupons  and  working 
expense,  besides  a  handsome  net  earning.  But  the  road  has  never 
yet  been  fully  finished,  and  there  have  been  no  statements  made  to, 
or  accountings  had  with,  complainant  tending  to  show  the  actual 
business  status  between  the  two  companies,  ana  complainant  insists 
that  it  is  entitled  to  this,  and  hereby  calls  for  it  as  a  necessary  pre- 
liminary to  a  just  settlement  between  them,  provided  its  version  of 
the  contract  of  November  12,  1872,  is  held  to  be  erroneous.  If 
such  version  be  sustained,  then  nothing  remains  to  be  done  but  to 
complete  the  road  and  turn  it  over  to  complainant.  If  this  version 
be  not  sustained,  then  complainant  insists  that  the  Georgia  Rail- 
road has  taken  possession  of  its  road  without  any  contract,  and  has 

worked  it  for  its  own  use  for  the  space  of years,  and  hence  is 

liable  for  a  fair  rental  therefor,  which  would  be  $800  per  mile  per 
annum. 

Notwithstanding  these  facts,  the  Georgia  Railroad  now  proposes 
to  sell  complainant's  road  under  a  mortgage  deed,  wherein  John  P. 
King  and  William  Hope  Hull  were  trustees  for  certain  purposes 
therein  named,  executed  on  July  1,  1869,  which  is  as  follows : 

**  State  op  Geobgia — Richmond  County. 

**  This  deed  of  trust  and  mortgage  made  and  executed  this  first  day  of  July, 
A.  D.  eighteen  hundred  and  sixty-nine,  between  the  Macon  &  Augusta  Rail- 
road Company  of  the  first  part,  and  John  P.  King  and  William  H.  Hull,  both 
of  said  county,  of  the  second  part,  witnesseth  :  That  for  and  in  consideration 
of  the  sum  of  ten  dollars,  by  the  said  parties  of  the  second  part  to  the  party 
of  the  first  part  in  hand  paid,  at  and  before  the  sealing  and  deliyery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  and  also  for  the  bet- 
ter securing  the  due  payment  of  the  bonds  and  obligations  hereinafter  de- 
scribed, and  for  the  indemnity  of  the  guarantor  thereof  as  hereinafter  stated, 
the  said  Macon  &  Augusta  Railroad  Company,  being  authorized  to  do  so  by 
an  act  of  the  Legislature  of  Georgia,  approved  February  25,  1869,  as  well  by 
the  charter  of  said  company,  doth  hereby  grant,  bargain,  sell  and  convey 
unto  the  said  John  P.  ^ng  and  William  H.  Hull,  in  trust  for  the  purposes 
hereinafter  mentioned,  the  entire  real  and  personal  property  of  the  said  com- 
pany, including  their  railroad,  finished  and  to  be  finished,  extending  from 
the  point  of  junction  with  the  Georgia  Railroad  to  the  city  of  Macon,  lying 
and  being  in  the  counties  of  Warren,  Hancock,  Baldwin,  Jones  and  Bibb,  in 
said  State  of  Georgia,  including  all  real  estate  and  buildings  of  every  kind, 
rights  of  way  and  other  easements,  railroad  track,  iron  and  superstructure, 
and  also  all  locomotive  engines,  passenger,  freight  and  other  cars,  whether 
now  in  possession  or  hereafter  to  be  acquired. 

*'  Ana  the  said  party  of  the  first  part  doth  likewise  convey  and  assign  unto 
nid  parties  of  the  second  part,  upon  the  like  trusts,  all  the  corporate  privi- 
leges and  franchises  which  have  oeen  or  may  be  granted  to  and  are  enjoyed 
by  the  said  Macon  &  Aurasta  Railroad  Company,  to  be  used  and  enjoyed  by 
Biiid  parties  of  the  aecona  part  as  folly  as  by  aaia  company. 
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*'  In  trust,  noYerthelefls,  and  for  the  following  purposes,  hereby  dedaied 
as  the  true  intent  of  this  conveyance : 

''That,  whereas,  tut  said  Macon  &  Augusta  Railroad  Company  have  exe- 
cuted and  are  about  to  issue  three  hundred  and  seventy  bonds,  each  for  the 
payment  of  the  sum  of  one  thousand  dollars,  of  even  date  with  these  presents, 
and  payable  ten  years  after  their  date,  numbered  from  1  to  870,  inclusive, 
being  negotiable' securities,  and  bearing  interest  at  the  rate  of  seven  per  cent 
per  annum,  coupons  for  which,  payable  semi-annually,  are  attached  to  said 
Donds:  and,  whereas,  the  Georgia  Railroad  &  Banking  Company,  under  the 
authority  of  said  act  of  February  25,  1869,  have  guaranteed  the  payment  of 
the  principal  and  interest  of  said  bonds.  Now,  therefore,  the  said  trustees, 
80  long  as  the  said  Macon  &  Augusta  Railroad  Company  shall  promptly  pay 
the  interest  semi-annually  accruing  on  said  bonds  to  those  entitled  to  receive 
the  same  upon  the  lawful  presentation  of  said  coupons  for  payment,  shaU 
permit  the  said  Macon  &  Augusta  Railroad  Company  to  possess,  control  and 
enjoy  all  the  property,  rights  and  franchises  herein  conveyed  as  fully  as 
though  this  conveyance  had  not  been  made,  until  the  time  when  the  principal 
sum  of  said  bonds  shall  be  due  and  payable,  and  if  then  the  said  Macon  & 
Augusta  Railroad  Company  shall  fully  pay  off  and  discharge  not  only  the 
interest  as  aforesaid,  but  also  the  said  principal  of  all  and  each  of  said  bonds 
promptly  on  presentation  thereof,  according  to  the  tenor  and  effect  of  said 
bonds,  and  shall  hold  the  said  Georgia  Railroad  &  Banking  Company  harm- 
less and  free  from  all  loss  or  damage  by  reason  of  said  guaranty ;  then  this 
deed  of  trust  and  mortgage  shall  be  void  and  of  no  effect.  But  if  at  any  time 
the  said  Macon  &  Augusta  Railroad  Company  shall  fail  or  refuse  to  pay  any 
of  said  coupons  when  due  and  payment  thereof  lawfully  demanded,  or  shall 
fail  or  refuse  to  pay  the  principal  of  any  of  said  bonds  when  due  and  lawfully 
demanded,  tlien  the  said  parties  of  the  second  part  are  hereby  authorized  and 
empowered,  and  upon  the  application  of  the  said  Georgia  Railroad  &  Bank- 
ing Company,  or  of  the  holders  of  one  third  part  of  said  bonds,  it  shall  be  their 
duty  immediately  to  enter  upon  and  take  possession  of  the  said  road  and  of 
the  property  and  franchises  herein  conveyed,  and  shall  by  officers  and  agents, 
to  be  by  them  employed  for  the  purpose,  use  and  work  the  said  road  for  the 
benefit  of  the  holders  of  said  bonds  and  coupons,  and  shall  devote  the  profits 
and  earnings  of  the  same,  after  paying  the  expenses  of  working  and  manage- 
ment, taxes,  repairs,  and  other  lawful  charges,  including  prior  liens  thereon, 
to  the  discharge  and  payment  of  said  bonds,  and  interest  due  and  accruing 
thereon,  until  the  same  shall  be  fully  paid,  principal  and  interest. 

^^  And  said  parties  of  the  second  part  are  also  authorized,  at  their  option, 
in  the  event  of  default  in  payment  as  above  stated,  upon  the  like  application 
as  aforesaid,  by  giving  sixty  days^  notice  to  said  party  of  the  first  part  of  their 
intention  so  to  do,  and  said  default  still  continuing,  to  sell  the  property, 
rights  and  franchises  herein  conveyed,  at  public  sale,  to  the  highest  bidder, 
in  the  city  of  Augusta,  Georgia,  having  previously  advertised  add  sale  for 
sixty  days  in  two  of  the  public  gazettes  of  said  city  of  Augusta,  and  to  con- 
vey the  same  in  perpetuity  to  the  purchaser  ;  such  sale  may  be  for  cash  or  on 
such  other  terms  as  said  trustees  may  think  fit,  and  shall  be  a  complete  bar  to 
all  claims  or  rights  of  the  said  Macon  &  Aueusta  Railroad  Company  to  the 
property,  rights  and  franchises  herein  conveyea,  and  the  proceeds  of  said  sale, 
after  paying  the  expenses  and  charges  thereof  and  all  liens  and  claims  having 
le^al  preference,  shall  be  applied  to  the  payment  and  discharge  of  said  bonds, 

Snncipal  and  interest,  and  for  the  reimoursement  of  said  Georgia  Railroad 
;  Banking  Company  for  all  payments,  and  interest  thereon,  and  for  all  losses, 
expenses  and  damages  incurred  by  reason  of  the  aforesaid  guaranty,  and  the 
residue,  if  any,  shaU  be  pud  to  said  Macon  &  Augusta  Rai&)ad  Company. 

'*  And  it  is  understood  and  declared  that  this  deed  of  trust  and  mortgage 
ia  made  subject  to  a  mortgage  heretofore  executed  by  said  parties  of  iJie  fizsi 
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part  to  secure  the  payment  of  a  former  urae  of  bonds  dated  January  1,  1807, 
to  the  amount  of  four  hundred  thousand  dollars. 

''And  it  is  further  provided  that  in  case  of  the  death,  lesignation  or  inca- 
pacity of  any  one  of  said  trustees,  the  rights,  powers  and  duties  herein  con- 
veyed and  imposed  shall  devolve  on  the  survivor,  and  in  case  of  the  death, 
resignation  or  incapacity  of  both  said  trustees,  then  the  said  G^rgia  Railroad 
&  Banking  CompaDy,  or  in  case  of  their  failure  to  do  so  within  a  reasonable 
time,  then  the  holders  of  the  majority  of  said  bonds  may  appoint,  bv  the  ap- 
proval of  the  Judge  of  the  Superior  Court  of  either  of  the  counties  m  which 
said  road  is  locat^,  one  or  more  trustees,  who  shall  be  substituted  to  all  the 
interests,  rights,  powers  and  duties  of  said  parties  of  the  second  part,  and 
said  parties  of  the  second  part,  or  either  of  them,  may  resign  this  trust  by 
signifying  the  same  in  writing  to  the  Georgia  Railroad  &  Banking  Company. 

William  Hope  Hull  has  died  and  John  P.  Kins;  has  resigned  his 
trusteeship  under  the  mortgage,  and  William  M.  Reese  was  ap- 
pointed sole  trustee  to  fill  the  vacancy  thus  created.  Complainant  does 
not  know  whether  said  appointment  has  been  le^llj  made  in  con- 
formity with  the  tenns  of  the  contract,  and  it  asxs  that  defendants 
be  held  to  strict  proof  thereof.  Said  Reese,  as  such  trustee,  at  the 
instance  of  the  Georgia  Railroad,  as  the  indorser  and  guarantor  of 
the  bonds,  has  taken  possession  of  complainant's  road,  its  property 
and  franchises,  and  for  the  indemnity  ana  repayment  of  snch  indorser 
and  guarantor,  has  advertised  the  same  for  sale  on  the  first  Tues- 
day in  December  next,  the  advertisement  being  dated  September 
3, 1878. 

Complainant  believes  that  the  whole  procedure  looking  to  a  sale 
of  its  road  is  not  only  illegal  and  grossly  inequitable,  for  the  rea- 
sons already  stated,  but  wholly  violative  of  both  the  letter  and  spirit 
of  the  trust  mortgage  itself.  The  deed  provides  two  methods  in 
case  of  default  to  pay  the  accruing  interest  on  the  bonds  guaran- 
teed, and  each  method  is  distinct  and  independent  of  the  other, 
and  must  \ye  pursued  in  the  order  set  forth  in  the  mortgage,  to  wit : 
Ist.  The  taking  possession  of  the  road  and  receiving  its  income 
until  said  interest  pajrment  by  the  Georgia  Railroad  should  be  can- 
celled and  the  principal  debt  paid.  2d.  By  a  sale,  should  said  de- 
fault still  continue  after  the  first  mode  of  redress  had  been  tried  in 
vain.  This  sale  is  to  be  preceded  by  demand, notice  and  advertise- 
ment. It  will  be  seen  that  before  either  remedy  can  be  resorted  to, 
demand  is  a  preliminary  step,  and  that  before  the  last  can  be  re- 
sorted to,  not  only  demand,  as  in  the  first  case,  but  also  sixty  days' 
notice  to  complainant,  and  sixty  days'  advertisement  in  addition, 
must  precede  the  second  remedy.  In  this  connection  complainant 
invites  attention  to  the  following  letters : 

Augusta,  June  7,  1878. 
"  W,  J.  McOratk,  E$q.,  Pretident  M.  d  A.  R  R  Co.  : 

*'  Dbab  Sir:  The  Gkorgia  Railroad  &  Banking  Company  desires  to  be  im- 
mediately relieved  from  any  further  management  or  control  or  operation  of 
the  Macon  &  Augusta  Railroad  Company,  and  hereby  requests  you,  as  its  Pres- 
ident, to  take  entire  charge  of  the  same  for  your  stockholders.     If  you  think 


384        MACON  &  AUGUSTA  R.  B.  CO.  V.  GEOEOIA  R.  R-  CO. 

a  conference  desirable,  I  will  be  pleased  to  arrange  it  with  you  by  telegraph. 
We  also  wish  to  have  your  company,  or  the  South  Carolina  Railroad  Com- 
pany, assume  a  proportion  of  the  coupons  of  the  bonds  jointly  guaranteed  by 
the  Georgia  &  Soutn  Carolina  Railroad  Companies,  both  those  already  paid 
by  this  company  and  those  to  fall  due  in  future. 

*' Very  respectfully  youra, 

'^£.  P.  AliEXAin>BB, 

'' Pretident.'' 

"Augusta,  Ga.,  August  28,  1878. 

<*  M,  J.  IfeGrath,  Esq,,  Preiident  M.  A  A.  R,  R.  Go.  : 

"Dbar  Sir:  On  the  part  of  the  €leorgia  Railroad  &  Banking  Company, 
I  hereby  demand  of  the  Macon  &  Augusta  Railroad  Company  the  payment  of 
the  coupons  of  the  bonds  issued  by  the  latter  company,  which  have  been  paid 
by  the  former  company.  The  amount  is  about  f  329,393.49  at  the  present 
time 

"Very  respectfully  yours, 

"  £.  P.  ALBXAinDBS, 

"  Preddent.^ 

It  is  quite  evident  that  neither  of  these  letters  is  the  notice  con- 
templated and  required  by  the  mortgage.  Such  notice  was  not 
to  be  given  by  the  president  of  the  Georgia  Railroad  at  all,  but 
by  the  trustee  named  in  the  deed,  which  has  never  been  done 
at  all. 

Again,  this  notice  had  to  be  served  upon  complainant  sixty  days 
before  the  advertisement,  and  had  to  state  the  intention  of  tfie 
tnistees  to  sell  in  pursuance  of  the  application  of  the  Georgia 
Railroad,  and  no  such  notice  has  ever  been  served  by  anybody. 
The  advertisement  states  that  the  trustee  had  taken  possession  of 
complainant's  road,  but  the  Georgia  Railroad  had  the  possession 
already,  and  was  then  seeking  to  induce  complainant  to  resume 
possession,  but  this  it  will  refuse  to  do  until  the  road  is  completed 
and  a  full  accounting  of  all  its  incomes  had.  For  the  reasons 
stated,  the  advertisement  of  Reese  is  wholly  without  authority  and 
illegal. 

The  president  of  the  Georgia  Railroad,  in  his  letter  above  set 
forth,  states  the  amount  due  to  it  by  complainant,  on  account  of 
coupons  paid,  to  be  $329,390.49.     This  claim  is  unfounded  for  two 
reasons:  1st.  By  the  terms  of  the  contract  of  June  16,  1869,  the 
contractor  agreed  to  pay  all  the  accruing  interest  on  said  funded 
debt,  and  when  they  failed  to  comply  with  their  contract  to  com 
plete  tlie  road,  and  the  Georgia  Railroad,  in   the  contract  of  No- 
vember 12,  1872,  assumed  the  completion  thereof,  it  took  the  place 
of  the  contractors,  Hull  &  Co.     2a.  But  there  can  be  no  question 
that  the  Georgia  Railroad  did,  by  the  contract  of  November  12th, 
release  complamant  from  liability  on  the  coupons  already  paid,  and 
no  demand  was  made  thereon  until  August  28,  1878,  after  a  lapse 
of  more  than  six  years,  and  after  there  had  been  a  change  in  the 
administration  of  the  Georgia  Railroad. 
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There  have  been  but  two  isenes  of  bonds  by  complainant — first, 
one  of  $400,000.00 ;  and,  second,  one  of  $370,000.00.  Tlie  first 
runs  for  twenty  years,  and  will  not  fall  dne  until  Januar}',  1887. 
Only  $300,000.00  of  this  issue  were  ever  indorsed  by  the  Georgia 
Eailroad,  and  in  this  the  South  Carolina  Railroad  also  joined. 
This  indorsement  was  without  authority  of  law,  ultra  vires  and 
void.  It  is  claimed  that  an  act  was  obtamed  to  authorize  such  ac- 
tion, but  complainant  has  been  unable  to  find  any  except  "that  of 
March,  1869,  which  authorized  the  indorsement  of  the  second  issue 
of  bonds.  There  is  a  proviso  in  this  act  to  the  effect  that  the 
mortgage  which  may  be  given  the  Georgia  Kail  road  to  secure 
its  indorsement  so  authorized,  shall  in  nowise  affect  a  mortgage 
covering  the  $400,000,00  issue,  and  that  the  same  is  thereby  ree- 
o^ized  and  confirmed.  But  this  proviso  introduces  an  entirely 
distinct  subject-matter  from  anything  contemplated  or  covered  by 
the  title  to  the  act,  and  is  therefore  void. 

Complainant  therefore  charges :  1st.  That  there  is  nothing  due 
from  it  on  the  coupon  account,  nor  can  there  be  until  after  the 
road  is  completed  and  turned  over  to  complainant.  2d.  That  if 
there  is  any  interest  due  at  all,  it  could  only  be,  in  any  view  of  the 
case,  under  the  mortgage  under  which  the  sale  is  proposed  to  be 
had,  $155,400.00,  and  not  the  amount  named  in  the  demand  of  the 
president  of  the  Georgia  Kailroad  already  referred  to.  In  view 
of  these  facts  it  is  absolutely  certain  that  even  if  the  Georgia 
Kailroad  should  seek  to  claim  that  complainant  owes  all  the 
coupons  that  have  matured  upon  the  said  last  issue  of  bonds 
from  the  date  of  their  issuance  until  now,  still  there  could  not  be 
due  the  amount  mentioned  in  said  demand  by  over  a  hundred 
thousand  dollars.  But  if  the  Georgia  Railroad  did  release,  in  the 
contract  of  November,  1872,  all  coupons  then  paid,  the  amount 
first  above  named,  to  wit,  $155,400.00,  is  all  that  could  now  by 
any  possibility  be  claimed,  or  said  mortgage  be  fore^'losed  to  en- 
force, and  as  already  shown  under  the  obvious  and  fair  intendment 
of  said  contract  of  1872,  the  Georgia  Railroad  was  to  pay  said 
coupons  as  a  part  of  their  undertaking,  and  complainant  was  to  be 
relieved  therefrom  as  under  the  contract  with  Hull  &  Co. 

That  Reese  may  be  required  to  desist  from  all  proeeedini]:s  look- 
ing to  the  contemplated  sale,  and  the  Georgia  Railroad  be  com- 
pelled by  decree  to  fulfil  its  contract  by  completing  complainant's 
road,  then  to  turn  the  same  over  to  complainant  free  from  all  debt 
save  the  bonded  debt  and  the  future  accruing  interest,  or  in  the 
event  that  complainant  is  held  liable  for  the  interest  on  the  issue  of 
$370,000.00  since  the  contract  of  1872,  that  the  Georgia  Railroad 
be  required  to  have  a  full  and  fair  accounting  with  compliiinant,  it 
prays  the  writs  of  injunction  and  subpoena,  the  first  to  restrain  the 
sale,  and  the  second  to  require  the  appearance  of  the  defendants. 
Discovery  was  waived. 
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The  answer  of  the  Georgia  Railroad  Company  showed,  by  ex- 
hibits, the  accounts  of  the  operations  of  the  Macon  &  Augosta 
Bailroad  from  1866  down  to  the  time  the  trustee  took  possession. 
These  accounts  were  kept  on  this  general  plan,  viz. :  the  Macon 
<&;  Augusta  Kaih-oad  was  charged  with  the  expense  of  keeping 
the  road  in  repair  and  operating  it,  and  was  credited  with  its 
^ross  earnings  from  every  source,  and  the  application  of  any 
Balance  of  net  earnings  from  the  operations  of  the  road  to  the 
credit  of  the  coupon  account.  These  accounts  showed  a  balance 
due  on  account  of  coupons  taken  up  by  the  Greorgia  Railroad 
and  Banking  Company  to  Nov.  12th,  1872,  of  $102,032.56, 
wliich  balance  was  at  that  date  remitted.  They  also  show  a  bal- 
ance due  to  the  Georgia  Railroad,  August  28th,  1878,  on  ac- 
count of  coupons  of  the  bonds  under  the  mortgage  of  July  Ist, 
1869,  of  1164,980. 

The  answer  of  the  Georgia  Railroad  also  shows  the  demand  for 
payment  of  these  coupons  at  the  principal  office  of  the  Macon  & 
Augusta  Railroad  Company,  to  wit :  in  the  city  of  Augusta ;  that 
the  trustee  is  proceeding  to  sell  in  default  of  payment  of  these 
coupons.  Also  the  death  of  one  of  the  two  trustees  and  the  resig- 
nation of  the  other ;  the  induction  of  the  present  trustee,  by  nom- 
ination of  the  Georgia  Railroad,  and  the  approval  of  Judge  ^Pottle. 
Also  the  demand  of  the  Georgia  Raib'oad  and  Banking  Company 
to  the  trustee  to  take  possession  of  the  road  and  sell  it ;  that  com- 
plainant never  objected,  before  the  filing  of  the  bill,  to  the  actual 
relations  between  the  two  companies ;  that  it  never  demanded  the 
accounts  between  the  two  companies ;  that  the  accounts  were  ac- 
tually furnished  complainant  before  the  filing  of  the  bill ;  that  the 
books  in  which  accounts  were  kept  were  always  accessible  to  com- 
plainant ;  and  that  the  coupons  taken  up  by  the  Georgia  Railix^ad 
tor  complainant  after  Nov.  12th,  1872,  were  always  charged  and 
held  against  complainant. 

An  exhibit  to  the  answer  showed  that  from  the  bonds  deposited 
by  Jesup  &  Co.  with  the  Georgia  Railroad  the  latter  had  i^ized 
in  cash  |54,898.00,  which  had  been  expended  in  the  completion  of 
complainant's  road,  and  that  it  still  haa  on  hand  a  portion  of  such 
bonds,  of  the  estimated  value,  with  uncollected  coupons,  of  $19,- 
817.50. 

The  answer  of  W.  M.  Reese  presented,  in  brief,  the  following 
facts: 

1.  Admits  the  indorsement  of  the  bonds  of  the  M.  &  A.  R.  R. 
Co.  by  the  Ga.  R.  R.  &  B.  Co.,  the  execution  of  the  two  contracts 
16 th  June,  1869,  and  12th  Nov.,  1872,  and  sets  out  the  resolution 
of  the  Board  of  Directors  of  the  two  companies  accepting  the  eon- 
tract  of  12th  Nov.,  1872,  as  therein  amended. 

2.  Charges  that  if  the  contract  of  12th  Nov.,  1872,  should  be 
held  to  require  the  Ga.  R.  R.  <&  B.  Co.  to  complete  the  M.  &  A. 
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B.  K.,  it  had  a  reasonable  time  in  which  to  do  the  work,  and  this 
time  has  not  yet  expired. 

3.  Charges  that  what  was  the  inducement  to  the  contract  of  12th 
Nov.,  1872,  is  immaterial,  as  the  contract  is  in  plain  terms  and 
must  be  construed  according  to  its  own  terms. 

4.  Charges  that  the  G.  B.  B.  &  B.  Co.  has  run  the  M.  &  A.  B. 
B.  by  the  permission  and  consent  of  the  latter  company,  and  has 
charged  only  a  fair  and  reasonable  compensation  for  macninery  and 
expenses  of  running^ the  road  ;  has  made  a  full  and  fair  accounting 
to  the  M.  &  A.  B.  B.  Co.  for  its  share  of  the  proceeds  arising  from 
all  the  business  of  the  road ;  that  the  G.  B.  B.  &  B.  Co.  has  not 
made  any  secret  of  the  working  and  income  of  the  M.  &  A.  B.  B., 
their  books  showing  the  same  to  have  been  open  all  the  time  to  the 
inspection  of  the  M.  &  A.  B.  B.  Co.,  and  a  report  of  the  same  has 
been  circulated  annually  in  printed  pamphlets,  also  published  in 
daily  papers  of  Augusta,  Ga.,  in  which  city  the  M.  &  A.  B.  B. 
Co.  had  its  principu.  office. 

5.  Charges  that  the  G.  B.  B.  &  B.  Co.  should  not  be  held  liable 
for  any  rent  of  the  M.  &  A.  B.  B.,  but  if  any  rent  should  be  al- 
lowed, $800.00  per  mile  per  annum  is  too  much,  the  whole  road 
not  being  worth  more  than  $24,000.00  per  annum. 

6.  Charges  that  the  construction  of  the  contract  of  12th  Nov., 
1872,  set  up  by  complainant,  never  was  the  construction  held  by 
the  G.  B.  B.  &  B.  Co.,  as  charged  in  the  bill ;  that  the  coupons 
were  always  charged  to  the  M.  &  A.  B.  B.  on  the  books  of  the  GtL 
B.  B.  &  B.  Co.  when  paid  by  that  company,  and  that  this  was 
done  was  known  to  Judge  King,  and  deienaant  is  informed  and 
believes  it  was  known  to  President  McGrath;  that  the  amount 
due  for  coupons  so  paid  will  appear  from  exhibit  "A"  to  re- 
spondent's answer,  which  is  prayea  to  be  taken  as  a  part  hereof. 

7.  Admits  the  appointment  of  Hull  and  King  as  original 
trustees — ^the  death  of  one  and  the  resignation  of  the  otlier; 
shows  the  regular  appointment  of  respondent  and  his  acceptance 
of  the  trust. 

8.  Charges  that  he  was  called  upon  by  the  6a.  B.  B.  &  B. 
Co.  to  take  possession  of  the  M.  &  A.  B.  B.  and  sell  the  same ; 
that  he  took  possession  of  the  road,  and,  until  the  same  could 
be  sold,  leased  the  road  for  $2000.00  per  month ;  that  he  was 
proceeding  to  bring  the  property  to  sale  when  stopped  by  re- 
straining order. 

9.  Charges  that  he  has  fully  complied  with  all  the  require- 
ments of  the  trust  deed  as  to  notice  oi  sale  to  the  M.  &  A.  B. 
B.,  and  also  as  to  advertisement  of  said  sale,  and  was  proceed- 
ing as  said  deed  and  the  law  requires  to  bring  said  property  to  sale 
when  stopped. 

10.  Charges  that  the  construction  of  the  trust  deed  set  up  by 
complainant  requiring  sixty  days'  notice  of  the  sale,  and  then  sixty 
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additional  days'  advertifiement,  is  not  the  tnie  construction — ^that 
the  notice  and  advertisement  may  cover  the  same  period  of  time. 

11.  Denies  that  the  remedies  named  in  the  trust  deed  shall 
only  be  pursued  in  the  order  named — ^but  shall  be  at  the  "  option  " 
of  the  trustee. 

12.  Charges  that  the  M.  &  A.  B.  R.  Co.  is  estopped  from  setting 
up  that  the  indorsement  of  tlie  Ga.  B.  R.  &  B.  Co.  on  the  first 
issue  of  bonds  of  the  M.  &  A.  E.  R.  is  illegal :  having  isEued  the 
bonds  so  indorsed  and  received  value  therefor,  and  the  Ga.  R.  R. 
&  B.  Co.  admitting  its  liabilitv  as  such  indorser,  the  M.  &  A.  R. 
R.  Co.  cannot  now  dispute  it ;  but  if,  however,  the  indorsement  is 
illegal,  tlie  Ga.  R.  R.  &  B.  Co.  is  entitled  to  compensation  under 
said  deed  as  the  holder  of  said  coupons. 

13.  Respondent  is  proceeding  to  sell  only  to  reimburse  the  Ga. 
R.  R.  &  B.  Co.  for  2d  mortgage  coupons  paid  by  it,  amounting- 
to  say  ^154,980.00 — payment  of  these  coupons  having  been  de- 
manded of  the  M.  &  A.  R.  R.  Co.,  and  payment  refused  before 
the  road  was  taken  into  possession. 

14.  Great  value  of  M.  &  A.  R.  R.  as  set  out  in  the  bill  con- 
trasted with  tax  return  made  by  its  president  in  1878 — copy  of 
same  attached  to  answer  and  here  referred  to — showing  road 
to  be  worth  less  than  2d  mortgage  coupons  paid  by  the  Ga.  R. 
R.  &  B.  Co. 

Judge  Snead,  of  the  Augusta  circuit,  being  disqualified  by 
reason  of  interest  in  the  litigation,  the  application  for  injunction 
was  heard  before  Judge  Pottle  of  the  Northern  circmt.  On 
March  LS,  1879,  he  delivered  his  decision,  refusing  the  injunction 
prayed  for,  and  directing  that  the  sale  proceed  after  such  ad- 
vertisement is  given  as  is  provided  in  the  mortgage  deed  of 
trust.  To  this  judgment  complainant  excepted,  and  assigns  error 
as  follows: 

1st.  Because  from  the  facts  of  record  and  the  evidence  sub- 
mitted, complainant  was  entitled  to  the  injunction  prayed  for. 

2d.  Because  defendants  offered  no  evidence  as  to  what  had  been 
done  with  the  bonds  transferred  to  the  Georgia  Railroad  for  the 
purpose  of  finishing  the  complainant's  road,  unless  the  answer  of 
the  Georgia  Railroad,  with  tne  exhibit  thereto  attached,  be  con- 
sidered as  evidence. 

3d.  Because  the  chancellor  failed  to  require,  and  defendants  of- 
fered no  evidence  to  explain  or  interpret,  the  contract  of  Nov. 
12th,  1872,  tending  to  exonerate  the  Georgia  Railroad  from  all 
the  obligations  assumed  by  Hull  &  Co.  under  their  contract  of 
June  16th,  1869. 

4th.  Because  no  evidence  was  offered  showing  that  W.  M.  Reese, 
trustee  under  the  mortgage,  had  given  the  required  notice  to  com* 
plainant,  unless  Mr.  Reese's  answer  on  that  point  and  exhibit  be 
oonaidered  as  evidence 
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5th.  Because  there  was  nq  evidence  of  any  legal  demand,  as  re- 
quired by  the  mortga^,  being  made  by  the  holders  of  the  coupons 
or  by  the  Georgia  Railroad  upon  complainant,  for  the  payment  of 
the  coupons  which  had  fallen  due  on  the  second  mortgage  bonds, 
nnless  the  answers  and  exhibits  are  considered  as  such  evidence. 

6th,  Because  under  the  contract  of  November  12th,  1872,  the 
Georgia  Railroad  was  bound  to  take  up  all  the  coupons  of  the 
second  mortgage  bonds,  until  said  company  had  finished  com- 
plainant's road. 

7th.  Because  said  second  mortgage  was  executed  to  secure  the 
bondholders,  and  as  indemnity  to  the  Georgia  Railroad  against 
liability  on  its  indorsement,  and  so  far  as  it  was  a  moi-tgage  to  in- 
demnify, it  was  to  save  such  railroad  harmless  when  the  principal 
of  such  bonds  matured,  and  not  before. 

8th.  Because  the  trustee  was  proceeding  to  foreclose  said  mort- 
gage under  neither  of  the  two  modes  therein  pointed  out,  but  by 
a  third  mode  improvised  by  himself,  and  not  warranted  by  that 
instrument. 

9th.  Because  said  trustee  failed  to  enforce  the  payment  of  the 
coupons  by  the  two  modes  designated  in  the  mortgage  in  the  order 
they  therein  appear. 

10th.  Because  the  decision  of  the  chancellor  not  only  errone- 
ously refuses  the  injunction,  but  also  allows  the  sale  to  proceed 
upon  mere  advertisement,  without  the  previous  notice  required  by 
the  mortgage. 

11th.  Because  on  the  whole  facts  of  the  case  complainant  was 
entitled  to  the  relief  prayed  for. 

Hook  &  Webb,  W.  W.  Montgomery,  for  plaintiff  in  error, 
cited,  on  the  appointment  of  Reese  as  trustee,  complainant  not 
having  been  a  party  to  the  proceeding,  Hill  on  Trustees,  194, 195  ; 
15  Ga.,  319 ;  Story's  Eq.  PFd'gs,  §  236  ;  Code,  §§  2320,  2322,  4223. 

Joseph  B.  Gumming,  R.  Toombs,  W.  M.  &  M.  P.  Reese,  for 
defendant,  cited,  on  discretion  of  chancellor,  60  Ga.,  11,  260,  344, 
596.  On  estoppal  as  to  invalidity  of  indorsement,  48  Ga.,  109, 
115 ;  43  ib.,  55  ;  59  ib.,  55 ;  54  ib.,  379.  As  to  the  right  of  com- 
plainant to  execute  mortgage  and  issue  bonds,  Green's  Brice's  Ultra 
Vires,  123  ;  23  Howard,  117  ;  59  Ga.,  765.  On  charges  as  to  ac- 
count, etc.,  being  too  loose  and  general,  39  Ga.,  138 ;  49  ib.,  84. 
On  answer  being  evidence  though  discovery  be  waived,  Code, 
§§  3221,  4195.  On  contract  of  STovember  12th,  1872,  not  being 
varied  by  parol  evidence,  Code,  §§  2757,  3800  ;  56  Ga.,  31 ;  47  ib., 
455.  On  authority  of  tnistee  to  pursue  either  remedy  provided  by 
deed,  at  his  option,  54  Miss.,  106. 

Bleckley,  J. — 1.  One  trustee  died  ;  the  other  resigned ;  a  sin- 
gle successor  was  appointed  in  the  manner  prescribed  in  the  con- 
tract   It  is  objectcKi  that  this  was  done  without  notice  to  the  mort* 
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gagor  and  oomplainaiit.  But  the  parties  regulated  the  sncoeseion 
of  the  trust  for  themselves  by  their  own  voluntary  stipulation. 
This  stipulation  does  not  provide  for  notice,  but  on  the  contrary 
requires  nothing  but  nomination,  ex  parte,  and  confirmation.  Both 
were  had  precisely  as  the  contract  pomts  out.  It  is  not  uncommon 
for  the  mode  of  supplying  vacancies  in  the  office  of  trustee  to  be 
defined  by  the  trust  instrument,  and  when  it  is  done,  appointments 
are  governed  by  the  instrument,  and  not  by  the  general  law.  The 
sections  of  the  code  cited,  to  wit,  2320,  2322  and  4223,  have,  for 
this  reason,  no  application  to  the  present  case. 

2.  There  were  two  issues  of  bonds  by  the  complainant,  and  both 
were  guaranteed  by  the  Georgia  Kailroad  and  banking  Company. 
It  seems  the  first  guaranty  took  place  without  any  statute  au- 
thorizing it,  and  was  afterwards  attempted  to  be  legalized  by  a 
clause  in  the  act  which  empowered  the  corporation  to  make  the 
second  ^aranty.  It  is  urged  that  this  retroactive  clause  is  void 
because  it  is  a  oistinct-subject  matter,  or  because  the  title  of  the  act 
is  not  broad  enough  to  cover  it ;  and  thus,  that  the  first  guaranty 
must  8tiin)e  regarded  as  ultra  vires,  as  it  was  in  the  beginning.  But 
neither  contract  of  guaranty  has  ever  been  repudiated  or  sought  to 
be  evaded.  Both  are  recognized  by  the  guarantor,  and  have  been 
in  part  performed  by  the  payment  of  interest  coupons  which  the 
complainant  had  failed  to  protect.  In  so  far  as  these  actual  pay- 
ments are  concerned,  on  coupons  covered  by  the  mortgage,  the 
complainant  certainly  cannot  avoid  the  mortgage  by  denying  that 
the  first  guaranty  is,  or  ever  has  been  obligatory.  Indemnity  for 
assuming  a  supposed  liability  is  not  to  be  lost  after  the  liability  has 
been  met  as  a  real  one  and  discharged.  We  rule  nothing  as  to  the 
validity  of  the  first  guaranty.  The  complainant  is  not  m  a  situar 
tion  to  raise  the  question.  Besides,  coupons  to  a  large  amount  have 
been  paid  which  came  within  the  second  guaranty,  and  to  these  and 
the  bonds  to  which  they  appertain  there  is  no  suggestion  of 
ultra  vires.  It  is  really  for  default  as  to  these  coupons  that  the 
trustee  is  moving. 

3.  The  point  discussed  by  counsel  for  the  complainant,  as  to 
whether  the  mortgage  could  be  enforced  in  behalf  of  the  holders 
of  the  bonds,  is  premature.  Ko  very  good  reason  occurs  to  us  why 
it  might  not  be  enforced  at  their  instance  and  for  their  benefit,  if 
they  held  either  bonds  or  coupons  matured  and  unpaid.  But  this 
is  not  the  case.  They  are  not  complaining  of  any  default,  nor  are 
they  in  a  condition  to  complain.  As  fast  as  the  coupons  have 
matured,  the  guarantor  has  reponded  to  the  holders,  and  it  is  the 

fuarantor  who  has  had,  or  is  attempting  to  have,  resort  to  the  in- 
emnity.  On  its  face,  the  mortgage  has  two  objects,  one  of  which 
is  to  secure  the  payment  of  the  bonds,  etc.,  and  the  other  to  indem- 
nify the  guarantor.  The  latter  of  these  objects  is  the  one,  and  the 
only  one,  with  which  we  are  at  present  concerned. 
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4.  The  condtmction  of  the  trnst  deed  and  mortgage  contract  in 
reference  to  the  power  of  the  trustees  to  enter  and  sell  seems  to  us 
free  from  doubt.  The  instrument  makes  it  the  duty  of  the  trustees 
to  take  possession  on  application,  and  then  declares  that  they  are 
also  authorized,  upon  liice  application,  to  sell  at  their  option.  They 
may  enter,  and  afterwards  decline  to  sell ;  or  they  may  both  enter 
ana  sell,  when  the  conditions  as  to  default,  application,  notice,  and 
persistence  in  default  have  all  happened.  The  income  arising  be- 
tween entry  and  sale,  they  are  of  course  to  use  for  the  purposes  of 
the  trust.  To  see  that  our  construction  is  correct,  it  is  only  neces- 
sary to  turn  to  the  deed,  and  read  it  with  tolerable  attention. 

5.  No  less  clear  is  the  provision  which  renders  default  as  to 
coupons-  alone  a  sufficient  provocation  for  the  trustees  to  move. 
FaihiTe  to  pay  the  principal  of  the  bonds  is  not  a  condition  prece- 
dent to  sale.  The  prompt  payment  of  the  coupons  can  no  more 
be  neglected  than  prompt  payment  of  the  face  of  the  bonds.  The 
language  is  free  from  ambiguity,  and  without  quoting  it  I  merely 
refer  again  to  the  deed  as  copied  in  the  report. 

6.  As  to  the  evidence  of  demand  for  payment,  and  of  notice  of 
the  intended  sale,  the  chancellor  had  a  sound  basis  for  his  decision 
in  the  bill,  answers,  and  all  the  attending  circumstances.  Though 
discovery  was  waived  in  the  bill,  the  waiver  did  not  prevent  the 
answers  from  being  evidence,  on  this  proceeding  for  an  interlocu- 
tory injunction.  It  is  true  the  answers  were  meagre  enough 
(perhaps  too  meagre  to  withstand  exceptions)  as  to  the  time,  place, 
and  mode  of  demand  and  notice,  but  they  were  not  excepted  to  for 
want  of  fulness,  and  they  affirmed  the  main  facts  categorically, 
and  this  affirmation  was  responsive  to  charges  in  the  bill. 

Y.  The  trustee,  however,  misconstrued  the  deed  in  planting  his 
advertisement  of  sale  upon  the  same  identical  sixty  days  during 
which  his  notice  to  the  complainant  of  his  intention  to  sell,  if  de- 
fault continued,  had  to  run.  The  instrument  contemplates  two 
successive  periods  of  sixty  days,  the  first  for  the  notice,  and  the 
next  for  the  advertisement.  A  case  for  sale  is  not  ripe  until  the 
first  period  has  expired,  and  the  trustee  is  not  authorized  to  antici- 
pate that  the  notice  will  prove  ineffectual  to  induce  payment.  It 
IS  not  improbable  that  a  premature  advertisement  of  sale  would 
operate  obstnictively  upon  efforts  of  the  debtor  to  raise  money, 
and  thus  there  would  seem  to  be  a  substantial  reason  for  withhold- 
ing such  publication  until  the  occasion  for  it  had  actually  arisen. 
To  demand  payment  to  be  made  within  sixty  days,  and  at  the 
same  time  to  aavertise  a  sale  as  if  the  demand  were  already  dis- 
honored, is  rather  fast  in  any  case,  and  is  evidently  too  rapid  under 
the  terms  of  this  deed. 

8.  Taking  leave  now  of  the  instrument  of  trust  and  mortgage, 
we  are  next  to  construe  the  tripartite  contract  of  November  12, 
1872.   The  complainant  contends  that  by  that  contract  the  Georgia 


392        MACON  &  AUGUSTA  B.  R  CO.  V.  OEOBOIA  B.  R.  CO. 

Bailroad  and  Banking  Company  became  the  snbstitnte  of  Hnll  & 
Co.  to  finish  the  complainant's  road  and  to  meet  and  dischai^ 
the  interest  npon  bonds  whilst  the  work  of  completion  was  m 
progress,  just  as  Hnll  &  Co.  had  obligated  themselves  to  do  by  the 
contract  of  June  16th,  1869.  We  can  see  no  warrant  for  such  a 
construction  in  the  language  of  the  writing.  A  stipulation  so 
simple  and  direct  would  nave  been  easy  of  expression,  and  if  any 
purpose  to  express  it  had  been  entertained,  the  failure  is  so  remark- 
able that  nothing  which  we  have  heard  or  can  conjecture  serves  to 
account  for  it.  What,  in  the  writing  itself,  the  (reorgia  Railroad 
Company  engaged  to  do,  was  to  release  certain  demands  and  to 
appropriate  certain  bonds  held  on  special  deposit  "  to  the  comple- 
tion of  the  M.  &  A.  Railroad,  according  to  the  original  contract 
and  specifications  made  with  G.  G.  Hull  &  Co.,  and  all  other  work 
under  said  contract  not  by  them  fully  performed."  Looking  alone 
to  the  words,  it  is  not  clear  that  the  Georgia  Company  was  to  do 
any  work,  or  have  it  done.  That  company  was  to  appropriate  the 
bonds,  or  suffer  them  to  be  appropriated,  to  the  work.  The  ratifi- 
cation of  the  contract  by  the  directors  shows,  however,  that  the 
work  was  to  be  executed  by  the  company,  and  in  line  with  that 
construction  was  its  subsequent  action.  But  how  much  work  was 
contemplated?  Was  it  as  much  as  might  be  required  to  finish 
everythmg  included  in  the  contract  of  Hull  &  Co.,  which  that  firm 
had  left  undone,  or  was  it  so  much  only  as  the  bonds  would  pay 
for?  We  think  it  was  the  latter.  The  stipulation  is  to  appropriate 
the  bonds  to  the  completion  of  the  road,  according  to  the  original 
contract  and  specifications  made  with  Hull  <fe  (x>.,  and  all  other 
work  not  by  them  fully  performed.  The  contract  and  specificar 
tions  referred  to  were  to  be  the  guide  but  not  necessarily  the 
measure  of  what  the  Georgia  Company  was  to  do.  If  the  bonds 
were  faithfully  appropriated  in  advancing  the  road  to  completion 
and  in  executmg  tne  other  unfinished  work,  and  the  fund  was  ex- 
hausted, leaving  the  road  still  incomplete  or  some  of  the  other 
work  unexecuted,  we  cannot  see  that  tne  Georgia  Company  would 
be  bound  to  proceed  further.  Having  reached  that  stage,  the  com- 
pany could  truthfully  say  that  it  had  performed  its  undertaking — 
that  is,  that  it  had  appropriated  the  bonds  to  the  completion  of  the 
toad  according  to  the  contract  and  specifications  with  Hull  &  Co., 
:».nd  to  all  other  work  not  by  Hull  &  Co.  fully  performed.  To  the 
objection  that  the  road  was  still  incomplete,  and  the  other  work 
unfinished,  the  company  might  well  reply  that  the  appropriation 
of  the  fund  was  not  incomplete  or  unfinished,  and  that  the  fund 
being  exhausted,  operations  had,  of  necessity,  to  stop  until  further 
arrangements  were  made  for  carrying  them  forward.  As  to  keep- 
ing down  the  accruing  interest  on  the  complainant's  bonds  whilst 
the  special  deposit  bonds  were  being  thus  appropriated,  we  can  see 
no  trace  in  the  tripartite  contract  of  any  obligation  upon   the 
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Georgia  Company  to  do  that.  Surely  the  payment  of  interest, 
thougn  It  was  embraced  in  the  contract  of  Hnll  &  Co.,  was  not 
comprehended  in  "completion  of  the  road"  nor  in  "other  work;*' 
and  if  not,  we  cannot  find  that  the  tripartite  contract  makes  any 
p^rovision  whatever  for  keeping  down  accruing  interest  It  men- 
tions coupons  paid  by  the  Georgia  Company,  and  releases  them ; 
but  no  fair  construction  of  the  term  "  paid "  would  extend  it  to 
conpons  which  might  thereafter  be  paid,  or  expand  it  into  a 
promise  to  continue  paying  and  releasing  for  the  future.  The 
record,  it  is  true,  contains  an  affidavit  by  tne  complainant's  presi- 
dent, the  one  who  was  in  office  when  the  tripartite  contract  was 
made,  which  shows  that  his  understanding  of  tnat  contract  was  to 
the  effect  that  the  Georgia  Company  took  the  place  of  Hull  &  Co., 
both  as  to  the  unfinishea  work  and  as  to  the  duty  of  paying  accru- 
ing interest  on  the  complainant's  outstanding  bonds.  But  it  is  not 
shown  that  the  actual  contract  was  different  from  that  reduced  to 
writing,  or  that  the  writing  was  different  from  what  the  parties 
intended  to  make  it.  A  statement  is  also  in  the  record,  made  by 
the  then  president  of  the  Georgia  Company  to  his  Board  of  Direc- 
tors, and  entered  on  the  minutes  of  the  board,  which  exhibits  his 
version  of  the  contract.  He,  it  seems,  considered  his  company 
bonnd  to  finish  the  road  and  other  work,  but  not  bound,  at  its  own 
cost,  to  pay  or  keep  down  the  interest.  The  statement  adds  that 
he  made  a  verbal  agreement  to  meet  the  interest  for  the  year  1873, 
in  consideration  of  receiving  the  gross  earnings  of  the  roaa,  and  that 
the  arrangement  proved  a  loss.  Thus,  it  win  be  observed,  the  two 
presidents  differ  widely;  and  at  last  we  are  thrown  back  upon 
what  was  before  the  highest  and  best  evidence,  to  wit,  the  written 
contract.  There  is  no  reason  to  vary  the  construction  of  it  on 
account  of  anything  contained  in  the  affidavit  of  the  one  president 
or  the  statement  oi  the  other. 

9.  It  is  urged  that  accepting  the  above  construction,  the  Georgia 
Company  was  bound  to  at  least  apply  the  special  deposit  bonds  to 
the  completion  of  the  road  and  other  work,  and  to  do  it  in  a  rea- 
sonable time ;  that  such  time  has  long  ago  elapsed,  and  that  the 
road  is  still  unfinished,  and  the  fund  but  partially  expended. 
Damage  to  the  complainant  from  this  delay  is  insisted  upon  as  a 
set-off  to  the  redeemed  coupons  in  the  handfs  of  the  Georgia  Com- 
pany. This  position  gives  rise  to  three  questions  of  fact — the  first, 
whether  there  has  been  unreasonable  delay ;  the  second,  whether 
damage  therefrom  has  resulted  to  the  complainant ;  and  the  third, 
if  so,  whether  the  amount  is  sufficient  to  cancel  the  complainant's 
default  in  the  matter  of  failing  to  meet  the  coupons.  As  it  does 
not  appear  that  the  Georgia  Company  is  insolvent,  the  first  two  of 
these  questions  may  be  conceded  as  against  it,  and  still  there  ought 
to  be  no  injunction  upon  the  proposed  sale  unless  the  amount  of 
the  damage,  together  with  the  remnant  of  the  bonds  on  deposit. 
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would  probably  wipe  out  the  default,  so  as  to  leave  the  condition 
of  the  mortgage  unbroken,  or  the  breach  repaired.     By  contract, 
it  ifl  the  abeomte  right  of  the  Georgia  Company  to  enforce  the 
terms  of  the  mortgage  and  to  have  the  tmst  executed,  if  there  is 
any  balance  whatever  in  its  favor.     The  bonds  and  coupons  rank 
as  commercial  paper,  and  on  commercial  principles  strict  prompti- 
tude in  meeting  them  was,  and  is,  indispensable.     As  we  have 
ruled  above,  the  obligation  to  meet  the  coupons  was  not  shifted  bv 
the  tripartite  contract  of  November,  1872.     After  that  contract,  it 
was  still  the  duty  of  the  complainant  to  protect  the  Georgia  Com- 
pany against  its  liability  as  guarantor.     Having  broken  this  obliga- 
tion, and  thereby  thrown  the  burden  of  providing  for  the  coupons 
on  the  Georgia  Company,  the  complainant  is  not  in  a  favorable 
position  for  complaining  effectively  of  any  delay  of  the  latter  com- 
pany in  prosecuting  the  unfinished  work  of  construction.     "We 
may  very  well  suppose  that  the  work  would  have  proceeded  more 
expeditiously  if  tiie  complainant  had  kept  down  the  interest  on  the 
guaranteed  bonds.     The  heavy  outlay  lor  this  purpose  had  to  be 
borne  from  time  to  time  by  the  Georgia  Company,  when  it  should 
have  been  borne  by  the  complainant.     Had  the  Georgia  Company 
diverted  some  of  the  deposit  bonds  from  the  work  of  construction 
altogether,  and  claimea  them  on  the  interest  account,  from  the 
time  of  the  first  default,  its  conduct  would  not  have  been  any 
wide  departure  from  that  which  a  creditor  who  has  possession  of  a 
fund  belonging  to  his  debtor  ordinarily  pursues.     It  is  not  usual 
for  a  person  to  persevere  in  the  performance  of  a  contract  while 
the  otlier  party  is  engaged  in  breakiuf^  the  same  contract,  or  some 
other  between  the  same  parties,  in  a  way  to  render  the  outlay  of 
large  sums  of  money  necessary  once  or  twice  every  year.     If  the 
complainant  has  a  proper  claim  for  damages,  it  can  be  enforced  by 
action.     We  do  not  see  that  any  probable  recovery,  added  to  the 
deposit  bonds  unexpended,  would  balance  the  coupon  account ;  and 
unless  we  could  see  that,  we  cannot  say  that  the  plain  legal  right 
to  enforce  the  mortgage  in  the  manner  pointed  out  in  the  contract 
ought  to  be  cut  in  upon  by  injunction. 

10.  The  result  is  that  there  was  no  merit  in  the  bill  except  on 
the  point  of  premature  advertisement,  and  as  that  has  disappeared 
by  the  lapse  of  time,  there  is  now  no  obstacle  to  a  sale  after  proper 
advertisement.  Full  notice  of  intention  to  sell  cannot  be  doubtful 
now,  even  if  it  was  doubtful  when  the  bill  was  filed.  The  contest 
over  the  right  to  sell  has  given  the  complainant  unmistakable  warn- 
ing of  the  trustee's  purpose.  Let  the  sale  proceed  after  being  dnly 
advertised  for  sixty  days. 

Judgment  aflEirmed. 
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8tatb,  Lehigh  Yallet  Bailboad  CoMPAErr,  Proeecator, 

V. 

MuTCHLEB,  Collector  of  the  Town  of  Phillipsburg. 
(42  i^Mo  Jersey  BeportSj  401.    Nowmb&r  Term,  1880.) 

1.  The  railroads  with  respect  to  which  the  taxation  provided  for  by  the  rail- 
road taxation  acts  of  1873  and  1870  (Key.,  pp.  1166-1168)  is  imposed, 
are  such  as  were  constructed  by  corporations  of  this  state— domestic 
corporations  holding  their  corporate  franchises  under  charters  granted 
by  the  Legislature  of  this  state. 

S.  The  Lehigh  Valley  Railroad  Company  was  incorporated  by  the  Legisla- 
ture of  Pennsylvania,  for  the  purpose  of  constructing  a  railroad  in  that 
state.  To  enable  the  company  to  reach  the  sea^board  by  means  of  con- 
nection with  railroads  in  New  Jersey,  the  Legislature  of  Pennsylvania 
gave  it  the  power  to  construct  a  bridge  across  the  Delaware  river,  pro- 
vided that  a  concurrent  law,  to  the  same  effect,  should  be  passed  by 
the  Legislature  of  New  Jersey.  By  the  treaty  between  the  two  states, 
of  1783  (Rev.,  p.  1181),  the  consent  of  both  states  is  necessary  to  authorize 
the  erection  of  a  bridge  over  the  Delaware.  The  Legislature  of  New 
Jersey  passed  a  concurring  act,  authorizing  the  erection  of  the  bridge. 
Eddj  that  the  company  did  not  thereby  become  a  railroad  company, 
within  the^meaning  of  the  railroad  taxation  acts;  that  it  was  not  taxable 
in  the  manner  provided  for  in  those  acts,  nor  entitled  to  the  exemption 
from  taxation  therein  created,  and  that  it  was  taxable  on  so  much  of  its 
bridge  as  is  in  the  State  of  New  Jersey,  under  the  general  tax  law  of 
the  state. 

On  certiorari.    In  matter  of  taxation. 

Arffued  at  June  Term,  1880,  before  Justices  Depub,  Sotiddeb, 
and  Knapp. 

For  the  plaintifE,  Oscar  Keen. 

Contra,  S.  E.  Smith. 

Depue,  J. — The  prosecutor  was  taxed  in  the  town  of  Phillips- 
burg for  state,  county,  and  municipal  purposes,  for  that  part  of  its 
brioge  over  the  Delaware  river  which  is  east  of  the  middle  line  of 
the  river,  and  is  in  the  State  of  New  Jersey.  State  v,  Metz,  5 
Dntcher,  122. 

The  main  bridge  extends  from  the  Pennsylvania  shore  to  the 
If ew  Jersey  shore,  and  is  supported  by  five  piers  placed  in  the  river. 
Besides  the  main  bridge,  there  is  a  branch  extending  from  the  New 
Jersey  shore  to  the  second  pier,  where  it  connects  with  the  princi- 
pal structure.  This  branch  was  built  at  the  cost  of  the  Easton  & 
Ambov  Railroad  Company,  a  corporation  of  this  state  created  by 
acts  01  the  Legislature  passed  in  1872  (Pamph.  L.,  pp.  314-317), 
and  is  part  of  the  stem  or  main  line  of  that  company's  railroad. 
It  does  not  exceed  one  hundred  feet  in  width.     Tnis  part  of  the 
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bridge  h  not  taxable  as  against  the  prosecntor.  It  is  a  subject  of  tax 
ation  as  against  the  Easton  &  Amboy  Bailroad  Company,  in  tho- 
manner  prescribed  by  the  Act  of  April  2d,  1873  (Rev.,  p.  1166),  and 
by  force  of  that  act  is  not  taxable  in  the  town  of  Phillipsborg  for 
state,  county,  or  municipal  purposes.  State,  Central  IL  R.  Co., 
pros.,  V.  Mutchler,  12  Vroom,  96. 

The  real  controversy  is  with  respect  to  that  portion  of  the  main 
structure  of  the  bridge  which  lies  between  the  middle  line  of  the 
river  and  the  New  Jersey  shore.  This  part  of  the  bridge  was  built 
by  the  prosecutor,  at  its  own  cost,  and  is  its  property,  and  forms 
part  of  its  railroad,  and  is  used  as  part  of  its  hne  for  the  purpoeeB 
of  a  connection  with  the  railroads  of  the  New  Jersey  Central  and 
Morris  &  Essex  Railroad  Companies.  It  is  less  than  one  hundred 
feet  in  width. 

The  proposition  which  enters  into  the  decision  of  this  case  is 
whether  the  prosecutor  is  a  railroad  companjr  within  the  meaning 
of  the  two  acts  of  the  Legislature  which  provide  for  the  method  oi 
taxation  of  railroad  corporations,  the  one  passed  April  2d,  1873, 
the  other  April  13th,  1876.  Rev.,  pp.  1166-1168.  These  two 
statutes,  although  they  were  passed  under  distinct  titles,  are  parts 
of  the  same  legislation,  the  one  of  the  later  date  being,  in  enect, 
a  supplement  to  the  earlier  act.  If  the  prosecutor  be  considered  a 
railroad  company,  within  the  meaning  of  these  acts,  it  is  liable  to 
taxation  in  the  manner  directed  by  these  acts,  and  the  tax  now  un- 
der review  was  illegally  laid.  If  the  prosecutor  be  not  a  railroad 
company,  such  as  is  liable  to  the  taxation  provided  for  by  these 
acts,  it  IS  subject  to  taxation  upon  this  property,  under  the  general 
tax  law,  and  the  tax  under  review  was  legally  imposed.  For  I  take 
it  to  be  a  proposition  of  undoubted  soundness  that  the  prosecutor's 
bridge  is  property  liable  to  taxation,  in  common  with  tne  property 
in  this  state,  of  individuals  and  of  other  corporations,  on  whicn  tax 
is  to  be  laid,  under  the  general  tax  law,  unless  it  be  such  a  corpo- 
ration as  is  taxable  under  the  Acts  of  1873  and  1876,  and,  because 
liable  to  taxation  under  these  acts,  is  exempt  from  taxation  under 
the  general  tax  law.  If  there  be  any  exemption  of  this  property 
from  taxation,  such  as  property  in  this  state  is  subiect  to  under  the 
general  tax  law,  such  exemption  is  the  creation  of  tne  Acts  of  1873 
and  1876,  and  will  applv  only  to  such  property  and  in  favor  of  such 
corporations  as  are  taxaole  under  those  acts. 

Tlie  prosecutor  wa**  incorporated  by  an  act  of  the  Legislature  of 
Pennsylvania,  under  the  name  of  the  Delaware,  Lehigh,  Schuykill 
&  Susquehanna  Railroad  Company.  The  substantial  purpose  of 
its  incorporation  was  the  construction  of  a  railroad  in  the  State  of 
Pennsylvania.  Its  capital  stock,  amounting  to  several  millions  of 
dollars,  has  been  invested  in  building  a  considerable  line  of  railroad 
in  that  state.  To  enable  the  company  to  reach  the  sea-board  by 
means  of  connections  with  ndlroads  in  New  Jersey,  the  L^gialatOTQ 
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of  Pennsylvania  gave  it  the  additional  power  to  construct  a  bridge 
across  the  Delaware  river.  By  the  treaty  between  the  States  of  New 
Jersey  and  Pennsylvania,  oi  1783  (Rev.,  p.  1181),  the  consent 
of  the  two  states  is  necessary  to  authorize  the  erection  of  a  bridge 
over  the  Delaware.    President,  etc.,  v.  Trenton  City  Bridge  Co., 

2  Beas.,  46;  Attorney-General  v.  D.  &  B.  B.  R.  R.  Co.,  12  C.  E. 
Green,  631.  The  Act  of  the  Pennsylvania  Legislature,  therefore, 
contained  a  proviso  making  it  a  condition  that  a  concnrrent  law 
slionld  be  passed  by  the  Legislature  of  New  Jersey.  On  the  11th 
of  March,  1850,  an  act  was  passed  by  the  Legislatare  of  New  Jer- 
sey, entitled  "An  act  to  autnorize  the  Delaware,  Lehigh,  Schuyl- 
kill &  Susquehanna  Railroad  Company  to  build  a  railroad  bridge 
across  the  Delaware  river,  at  or  near  Easton."  It  recited  in  its 
preamble  the  Act  of  the  Legislature  of  Pennsylvania,  and  enacted, 
m  totidem  verbis,  that  it  should  be  lawful  for  the  said  Delaware, 
Lehigh,  Schuylkill  &  Susquehanna  Railroad  Company  to  erect  a 
railroad  bridge  across  the  river,  at  or  near  Easton,  to  be  used  for 
railroad  purposes  only.  Pamph.  L.,  p.  313.  The  Act  of  1850,  in 
its  language,  does  not  import  a  grant  of  franchise.  It  was  simply 
an  act  concurrent  with  that  of  the  Legislature  of  Pennsylvania, 
consenting  to  the  erection  of  the  bridge  and  legalizing  its  constnic- 
tion,  but  did  not  create  the  prosecutor  a  corporation  of  this  state. 
This  view  of  the  legal  effect  of  an  act  of  the  Legislature  of  one 
state  conferring  limited  powers  on  a  corporation  created  by  the  act 
of  the  Legislature  of  another  state,  is  in  accordance  with  the  opin- 
ions of  Green,  C.  J.,  in  Phillipsburg  Bank  v.  Lackawanna  R.  R.  Co., 

3  Dutcher,  206,  and  Shaw,  C.  J.,  in  Blackstone  Manufacturing  Co. 
V.  Inhabitants,  etc.,  13  Gray,  488,  and  is  sustained  by  the  decision 
of  the  Supreme  Court  of  the  United  States,  in  liailroad  Co.  v. 
Harris,  12  Wall.,  66. 

An  examination  of  the  railroad  taxation  acts  of  1873  and  1876 
will  clearly  show  that  the  railroads  with  respect  to  which  the  taxa- 
tion provided  for  by  those  acts  is  imposed  are  such  as  were  con- 
structed by  corporations  of  this  state — domestic  corporations 
holding  their  corporate  franchises  under  charters  granted  by  the 
Legislature  of  this  state.  The  main  purpose  of  the  Legislature,  in 
this  scheme  of  taxation,  was  taxation  on  railroads — ^tlie  road-bed 
Btructure  and  appendages — which  generally  constitute  the  larger 
part  of  the  investments  of  companies  of  that  class.  Incidentallv 
and  for  the  purpose  of  a  valuation  on  which  the  tax  is  to  be  laid, 
the  rolling-stock  with  which  the  road  is  operated,  and  belonging  to 
sach  company  as  uses  or  occupies  the  railroad,  is  included  as  the 
equipment  of  the  railroad.  But  that  the  revenue  expected  to  be 
derived  by  this  taxation  was  chiefly  that  which  would  arise  from 
the  taxable  valuation  of  the  raiboaa  itself,  is  obvious. 

These  acts,  in  recitals,  structure,  and  in  the  methods  provided 
for  collecting  the  tax,  plainly  ^ow  that  the  railroads  contemplated 
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by  the  Legislature  were  such  as  were  conBtracted  by  corporations 
of  this  state.  The  preamble  to  the  Act  of  1876  refers  to  the  fact 
that  the  ^*  laws  creating  and  regulating  railways  in  this  state  usually 
provide  for  the  payment  by  them,  in  consiaeration  of  their  char- 
tered privileges,  of  a  fixed  ratio  upon  their  capital  stock,  or  the 
costs  of  their  works,  in  lieu  of  all  other  public  impositions  what- 
ever." The  preamble  to  the  ninth  section  recites  that  "  certain 
corporations  owning  or  occupying  railroads  in  this  state  daim  ex- 
emption from  all  taxation,  .  .  .  further  than  is  provided  for 
by  their  charters,  or  by  special  laws  for  their  benefit,  and  refers 
to  the  public  ill-will  existing,  which  should  ^'  make  it  their  interest 
to  forego  the  same,  and  agree  to  the  scheme  of  taxation  thereby 
established."  The  facts  referred  to  in  these  preambles  are  matters 
well  known  in  the  history  of  legislation  in  this  state,  and  have  no 
pertinency  except  to  our  own  legislation,  for  the  Legislature  of  this 
state  would  be  under  no  obligation  to  respect — certainly  would  not 
be  concluded  by — acts  of  Legislatures  of  other  states,  in  matters  of 
taxation  on  property  in  this  state. 

The  first  section  of  the  Act  of  1873  requires  the  payment "  upon 
tlie  cost,  equipment  and  appendages  of  said  railroaus,  respectively, 
of  a  state  tax,  after  such  rate  of  taxation  as  may  have  heretofore 
been  fixed  by  law  upon  such  companies,  or,  in  default  thereof,  at 
the  rate  of  one  half  of  one  per  centum  upon  such  cost,"  a  provi- 
sion which  was  changed,  by  tiie  Act  of  1876,  to  "an  annual  state 
tax  upon  the  true  value  oi  said  railroads,  the  equipment  and  ap- 
pendages of  said  roads,  at  and  after  the  rate  of  one  naif  of  one  per 
centum  upon  such  value,  .  .  .  notwithstanding  any  provisions 
in  the  charters  of  said  corporations  or  companies,  or  the  Liws  under 
which  said  railroads  are  respectively  occupied  and  used,  fixing  a 
different  basis,  mode,  or  rate  of  taxation."  By  other  sections,  the 
oflicers  of  the  corporation  or  company  are  required,  by  a  certain 
designated  day  in  each  year,  to  make  return,  under  oath,  to  the 
Comptroller  of  the  State,  of  the  true  value  of  the  road,  equipment 
and  appendages,  and  their  cost.  The  tax,  when  assessed,  becomes 
a  lien  on  the  franchises  and  property,  real,  personal  and  mixed,  of 
said  corporation  or  company,  prior  to  all  other  liens  on  the  same, 
and  a  sale  for  the  collection  of  such  tax  is  made  to  pass  the  abso- 
lute title  to  said  franchises  and  property,  free  and  clear  of  all  en- 
cnmbrances  thereon.  i'    ^  J' 

These  provisions  leave  no  doubt  as  to  the  class  of  corporations 
with  which  the  Legislature  was  dealing — domestic  corporations 
whose  charters  might  contain  provisions  on  the  subject  of  taxation, 
and  whose  franchises  are  amenable  to  a  sale  and  conveyance  for  the 
collection  of  the  tax. 

The  prosecutor  is  not  a  corporation  of  this  class.  It  is  a  foreign 
corporation.  If  its  charter  contains  any  provision  on  the  subject 
of  taxation,  the  Legislature  of  thi^  state  is  not  presumed  to  luive 
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legislated  with  regard  to  such  special  provision.  The  franchises  of 
the  prosecutor  are  the  creatnre  of  legislation  in  another  state,  and 
are  not  amenable  to  sale  by  virtue  of  any  process  under  our  laws. 
All  the  prosecutor  has  in  this  state  is  a  le^slative  consent,  under 
the  treaty  of  1783,  to  the  construction  oi  the  bridge,  a  license 
which  legalized  its  erection  for  the  purpose  mentioned  in  the  act. 
The  tax  should  be  reversed  as  to  that  part  of  the  bridge  which  is 
part  of  the  road-bed  of  the  Easton  &  Ambo;;^  Kailroad  Comjjany, 
but  as  to  the  residue  should  be  affirmed,  without  costs  on  either 
side. 


The  Atlakta  &  Richmond  Am-Lms  Railboad  Compant 

V. 

The  State  of  Geoboia 
The  Atlanta  &  Chablotte  AibtLine  Railroad  Company 

V, 

The  State  of  Gboegia. 

(«8  Oeorg^ia  BeparU,  488.     April  Term,  1879.) 

1.  When  the  Georgia  Air-Lioe  Railroad  was  consolidated  with  the  South 

Carolina  Air-Line  Railroad  and  formed  the  Atlanta  &  Richmond  Air- 
Line  Railroad,  under  the  Act  of  1868,  the  last-named  company  was  a 
new  corporation,  at  least  de  facto,  and  its  property  was  subject  to  taxa- 
tion as  the  property  of  other  persons,  under  the  Act  of  1874.  That  the 
title  to  the  Act  of  1868,  amendatory  of  the  original  charter  of  1856,  did 
not  authorize  the  creation  of  a  new  corporation,  cannot  be  set  up  by 
such  new  body  to  defeat  the  payment  of  taxes  to  the  state,  or  other  lia- 
bilities justly  incurred. 

2.  The  sale  of  property  under  a  decree  of  court  does  not  divest  the  lien  of 

the  state  for  taxes  due  thereon,  although  the  tax  fi.  fas.  had  not  been 
levied. 

H.  K.  McCay,  for  plaintiflEs  in  error. 

R.  N.  Ely,  attorney-general,  R.  Toombs,  for  the  state. 

Waknee,  Chief  Justice — This  case  came  before  the  court  below 
on  aflSdavitfi  of  illegality  to  three  tax  fi.  fas.  issued  by  the  comp- 
troller-general of  the  state  against  the  Atlanta  &  Richmond  Air- 
Line  Railway  Company,  as  provided  by  the  act  of  28tli  of  Febru- 
ary, 1874,  and  were  argued  together  here.  One  of  said  fi.  fas.  was 
for  the  sum  of  $1,983.59  for  tax  due  for  the  year  1874,  and  dated 
27th  day  of  October,  1874,  and  levied  on  the  defendant's  property 
November  6,  1874 ;  and  one  for  the  sum  of  $1,983.49  for  tax  due 
for  the  year  1875,  dated  24th  of  January,  1876 ;  the  other  fi.  fa. 
was  for  the  sum  of  $1,648.99  for  the  tax  due  for  the  year  1876,  and 


400  ATLANTA,  ETC.,  R.  R.  CO.  V.  STATE  OF  6E0BGIA. 

for  the  snm  of  $3,297.98  as  penalty  for  default  of  payment  of  its 
tax  for  that  year,  dated  2d  of  November,  1876.  Both  of  the  last 
named  fi.  fas.  were  levied  on  the  defendant's  property  on  the  25th 
of  April,  1879.  On  the  hearing  of  the  said  amdavits  of  illegality, 
the  same  were  overruled,  and  the  defendant  excepted.  The  state 
also  excepted  because  the  court  refused  to  allow  interest  on  the  tax 
fi.  fas. 

1.  The  two  questions  mainly  insisted  on  here  by  the  plaintiffs  in 
error  were :  First,  that  the  Atlanta  &  Bichmond  Air-Line  Railway 
Company  was  not  liable  to  be  taxed  higher  than  one  half  of  one  per 
cent  on  its  net  annual  income,  and  that  so  far  as  the  act  of  the 
general  assembly  of  1874  sought  to  impose  a  higher  rate  of  taxa- 
tion upon  its  property,  the  same  was  unconstitutional  and  void. 
Second,  that  since  the  date  of  the  two  last  fi.  fas.  hereinbefore  set 
forth,  the  defendant's  road  was  sold  (to  wit)  on  the  5th  of  Decem- 
ber, 1S76,  under  a  decree  of  the  Circuit  Court  of  the  United 
States,  and  before  the  fi.  fas.  had  been  levied  on  its  property.  On 
the  5th  of  March,  1856,  the  general  assembly  incorporated  the 
Georgia  Air-Line  Eailroad  Company,  and  by  the  fourtn  section  of 
its  charter  it  was  provided  that  it  should  "  use  and  enjoy  with  all 
the  rights,  privileges  and  immunities  granted  to  the  Central  Kail- 
road  and  Banking  Company,"  one  of  which  was  an  exemption  from 
taxation  exceeding  one  half  of  one  per  cent  on  its  annual  net  in- 
come. On  the  5th  of  September,  1868,  the  general  assembly 
passed  an  act  to  amend  the  act  incorporating  the  Georgia  Air-Line 
Kailroad  Company,  and  to  confer  upon  it  certain  powers  and  privi- 
leges therein  mentioned,  the  second  section  of  which  was  as  fol- 
lows: 

That  said  Georgia  Air-Line  Railroad  Company  be  and  they  are  hereby 
authorized  to  consolidate,  combine  or  unite  with  any  other  railroad  company 
or  companies  directly  or  indirectly  connecting  therewith  (or  to  unite  the 
management  of  said  companies),  upon  such  terms,  conditions  and  provisions 
as  shall  be  agreed  upon  by  and  between  such  companies  so  consolidating  or 
uniting,  and  thereupon  such  consolidation  or  united  company  shall  be 
invested  in  this  state  with  all  the  rights  and  privileffes  conferred,  and  be 
subject  to  all  the  restrictions  imposed  by  the  original  charter  of  said  Georgia 
Air-Line  Railroad  Company,  and  the  amendments  thereto,  with  the  right  to 
adopt  such  other  or  modified  corporate  name,  and  to  increase  or  diminish  the 
number  of  directors  now  provided  for,  as  shall  be  determined  best  and 
agreed  upon  by  such  companies. 

It  was  admitted  that  the  railroad  from  Norcross  (about  twenty 
miles  from  Atlanta)  to  Charlotte  had  been  constructed  after  the 
date  of  the  union  or  consolidation  referred  to  in  the  extracts 
hereafter  copied  from  the  pamphlet  published  by  said  company,  to 
wit :  after  the  date  of  29th  June,  1870,  and  by  the  Atlanta  & 
Richmond  Air-Line  Company.  By  consent,  the  act  of  the  Le^sla- 
ture  of  South  Carolina,  chartering  the  South  Carolina  Air-Line 
Bailroad  Oampany,  and  its  amendment,  the  former  dated  Decern- 
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ber  20,  1866,  and  the  latter  September  18,  1868,  and  the  act  of 
the  Legislature  of  North  Carolina,  moiting  to  the  South  Carolina 
Air-Line  Company  its  privileges  in  North  Carolina,  of  the  date  of 
3d  of  August,  1868,  were  read,  as  law,  published  under  the  au- 
thority of  tlie  states. 

The  following  statements,  published  by  the  authority  of  the 
defendant  in  printed  pamphlet,  were,  by  consent,  read  as  evidence, 
to  wit : 

1.  **On  the  14th  of  November,  1868,  at  a  meeting  of  the  stockholders  of 
the  Air-Line  Railroad  of  South  Carolina,  the  president  and  directors  were 
authorized  by  resolution  to  effect  a  consolidation  with  the  ^Oeorgia  Air- 
Line  Railroad.*^' 

2.  '*  On  the  4th  of  November,  1868,  at  a  meeting  of  the  stockholders  of  the 
'Georgia  Air- Line  Railroad,*  the  president  and  directors  were  authorized  by 
resolution  to  effect  a  consolidation  with  the  Air- Line  Railroad  in  South 
Carolina.'^ 

8.  ^'On  the  29th  of  June,  1870,  a  deed  of  consolidation  was  executed  by 
the  president  and  directors  of  each  company,  and  ratified  on  the  same  daj 
by  the  stockholders  of  each  company,  and  the  name  of  *The  Atlanta  &  Rich- 
mond Air-Line  Railway  Company'  was  adopted." 

4.  '*On  the  same  day,  29th  of  June,  1870,  the  stockholders  of  the  Atlanta 
&  Richmond  Air-Line  Railway  Company  (stockholders  of  the  two  original 
companies)  met  in  general  convention,  and  duly  organized  the  new  company 
by  the  election  of  president  and  directors  and  officers.*' 

^'Larkin  SiOTH,  Secretary." 

Tlie  Georgia  Air-Line  Kailroad  Company  was  authorized  by  its 
amended  charter  in  1868  "  to  consolidate,  combine  or  unite  with 
any  other  railroad  company  upon  such  terms,  conditions  and  pro- 
visions as  shall  be  agreed  upon  by  and  between  such  companies  so 
consolidating  or  uniting,  ana  thereupon  such  consolidation  or  united 
company  shall  be  invested  in  this  state  with  all  the  rights  and 

Srivileges  conferred,  with  the  right  to  adopt  such  other  or  modi- 
ed  coi-porate  name,  and  to  increase  or  diminish  the  number  of 
directors  now  provided  for,  as  shall  be  determined  best  and  agreed 
upon  by  such  companies."  Such  is  substantially  the  grant  of 
powers  and  privileges  contained  in  the  amended  charter  of  1868, 
and  the  same  is  consistent  with  the  title  of  the  act.  By  the 
amended  charter  of  the  Air-Line  Railroad  of  South  Carolina  it  is 
provided  that  ''if  the  said  company  shall,  as  authorized  by  its 
charter,  consolidate  or  unite  with  any  other  company  or  com- 
panies, it  may  adopt  such  other  or  modified  corporate  name,  and 
increase  or  diminish  the  number  of  directors  now  provided  for,  as 
shall  be  deemed  best  and  agreed  upon  by  such  companies."  It 
appears  from  the  evidence  in  the  record,  that  in  pursuance  of  the 
authority  granted  by  the  respective  states,  a  consolidation  of  the 
two  roads  was  effected  and  ratified  by  the  stockholders  of  each 
company,  and  that  they  then  proceeded  to  organize  the  new  com- 
pany under  its  new  name  given  to  it  after  the  consolidation  of  the 
two  old  companies  into  one,  by  the  name  of  the  ''  Atlanta  &  Rich- 
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mond  Air-Line  Railway  Companv,"  and  it  is  difficult  to  perceive 
why  it  was  not  a  new  company  after  the  consolidation  of  the  two 
companies  had  been  consummated ;  but  be  that  as  it  may,  if  it  was 
not  a  de  jure  new  railroad  company  under  its  new  name  and 
organization,  it  was  at  least  a  de  facto  new  railroad  company  operat- 
ing and  running  its  road  in  this  state,  and  therefore  ite  property 
wad  liable  to  taxation  as  the  property  of  other  persons  in  the  state, 
as  provided  by  the  Act  of  1874. 

2.  The  sale  of  the  road  under  the  decree  of  the  Circuit  Court 
of  the  United  States  did  not  divest  the  lien  of  the  state  for  her  tax 
due  on  the  property,  although  the  tax  fi.  fas.  had  not  been  levied. 
Code,  §  812  ;  8  Ga.,  479  :  46  ib.,  412.  There  was  no  error  in  over- 
ruling the  defendant's  amdavits  of  illegality  to  the  tax  fi.  fas. 

The  foregoing  view  disposes  also  of  the  claim  case  in  which  the 
Atlanta  &  Chanotte  Air-Line  Railroad  Company  asserts  its  right 
to  the  property  under  the  sale  made  by  decree  of  the  United 
States  Court  after  the  lien  for  the  state's  taxes  had  accrued,  the 
claim  case  being  brought  here  by  consent  as  a  part  of  the  general 
case. 

There  was  no  error  in  the  refusal  of  the  court  to  pass  an  order 
for  the  issuing  of  new  fi.  fas.  from  the  Superior  Court  to  embrace 
principal  and  interest  for  the  taxes  claimed  by  the  state,  in  lieu  of 
the  fi.  fas.  issued  bv  the  comptroller-general.  The  court  below  did 
not  render  any  judgment  upon  the  question  of  interest,  nor  do  we 
express  any  opinion  upon  that  question. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Bleckley,  Justice,  concurred  as  follows : 

Though  it  be  doubtful  (and  it  certainly  is)  whether  the  title  of 
the  amending  act  of  1868  be  sufficient  to  warrant  the  scope  of  the 
act  in  respect  to  consolidating  so  as  to  form  a  new  corporation,  I 
think  that  the  Atlanta  &  Richmond  Air-Line  Company  cannot 
raise  that  question  to  avoid  the  payment  of  its  taxes.  Nor  can 
those  claimmg  under  it  do  so.  The  facts  in  the  record  show  that 
there  was  a  new  company  de  facto  ;  and  it  cannot  deny  that  it  was 
such  de  jure  in  a  contest  with  the  state  about  taxes.  Granting  that 
it  usurped  the  franchise  to  be  a  corporation,  there  has  been  no  judg- 
ment of  ouster,  and  whatever  debts  or  liabilities  it  incurred,  whether 
for  taxes  or  anything  else,  must  be  responded  to. 

Jackson,  Justice,  concurred  in  the  judgment  upon  the  ground 
that  under  the  facts  of  this  case  it  would  be  impossible  to  arrive  at 
what  the  one  half  of  one  per  cent  of  the  net  income  of  the  com- 
pany amounted  to,  and  as  the  railroad  ran  through  a  portion  of  this 
state,  its  property  within  the  state  was  subiect  to  the  same  rate  of 
taxation  as  that  of  natural  persons.  He  did  not  concur  in  the  view- 
that  the  act  amending  the  original  charter  created  a  new  corpora- 
tion.    He  did  not  think  that  the  title  of  an. act  authorizing  an 
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amendment  to  a  charter  could,  nnder  the  constitution  of  this  state, 
authorize  the  creation  of  a  new  artificial  person  by  the  body.  A 
new  corporation  is  operating  de  facto  in  this  state,  and  has  property 
here,  and  that  property  is  liable  for  taxes  as  that  of  all  other  per- 
sons natural  and  artificial,  who  have  no  exemption  in  whole  or  in 
part. 

See  State  v.  Atlantic,  etc.,  R.  R.  Co.,  60  Ga.,  268;  State  v.  Maine  Central 
R.  R.  Co.,  66  Me.,  488;  8.  C,  19  Am.  Ry.  Cases,  328;  Minot  v.  Philadelphia, 
etc.,  R.  R.  Co.,  18  Wall.,  206;  S.  C,  7  Am.  Ry.  R,  812;  Tomlinson  v.  Branch, 
16  Wall.,  460;  8.  C,  8  Am.  Rv.  R.,  807;  Chesapeake,  etc.,  R.  R.  Co.  v.  Vir- 
pnia,  4  Otto,  718;  8.  C,  16  Am.  Ry.  R.,  155;  Wilson  v.  Gaines,  16  Am.  Ry. 
R.,  816;  Charleston  v.  Branch,  15  Wall.,  470. 


Abnapolib,  Etc.,  B.  B.  Oo. 

V. 

Annb  Aruntdel  County. 

{Advance  Caae,  U,  8.  Supreme  Court,  October  Term,  1880.) 

Where  the  charter  of  the  plaintiff  corporation  provided  that  for  the  purpose 
of  constructing  and  operating  its  railroad  it  should  have  all  the  powers 
and  privileges  and  be  subject  to  all  the  obligations  given  to  and  im- 
posed upon  another  railroad  corporation  in  certain  sections  of  the  act  of 
incorporation,  and  among  the  provisions  of  those  sections  was  one  ex- 
emptmg  its  property  from  taxation:  Held,  that  such  a  provision  did 
not  operate  as  an  exemption  of  the  property  of  the  plaintiff  corporation 
from  taxation. 

In  error  to  the  Conrt  of  Appeals  of  the  State  of  Maryland. 

M.  Blair,  for  plaintiff  in  error. 

Waite,  C.  J. — The  Annapolis  and  Elk  Bidge  Bail  road  Company 
was  incorporated  by  an  Act  of  Assembly  of  Maryland,  passed  Maren 
21,1837.  Section  5  of  its  charter  is  as  follows :  "Sec.  5.  And 
be  it  enacted,  That  the  president  and  directors  of  the  said  Com- 
pany shall  be,  and  they  are  hereby,  invested  with  all  the  rights 
and  powers  necessary  to  the  construction  and  repair  of  a  railroad 
from  the  city  of  Annapolis,  to  connect  with  the  Baltimore  & 
Washington  Kailroad,  not  exceeding  sixty  feet  in  width,  with  as 
many  sets  of  tracks  as  the  said  president  and  directors,  or  a  ma- 
jority of  them,  may  think  necessary ;  and  for  this  purpose  the  said 
1>resident  and  directors  may  have  and  use  all  the  powei-s  and  privi- 
eges,  and  shall  be  subject  to  the  same  obligations,  that  are  pro- 
vided in  the  14th,  15th,  16th,  17th,  18th,  19th,  20th,  21st,  22d 
and  23d  sections  of  the  aforesaid  act,  entitled,  an  act  to  incorporate 
the  Baltimore  &  Ohio  Bailroad  Company."  The  capital  stock  of 
the  company  was  fixed  at  $450,000,  the  State  taking  $300,000,  on 
which  a  payment  of  at  least  six  per  cent  per  annum  was  to  be 
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guaranteed  by  the  company.  None  of  the  sectionB  of  the  charter 
of  the  Baltimore  &  Onio  Company  referred  to,  except  the  18th, 
have  any  special  bearinj^  on  the  present  case.  They  related  en- 
tirely to  the  powers  and  privileges  necessary  to  the  construction, 
operation  ana  maintenance  of  the  road.  Section  18,  on  which  the 
case  depends,  was  as  follows :  "  18.  And  be  it  enacted,  That  the 
said  president  and  directors,  or  a  majority  of  them,  shall  have 
power  to  purchase,  with  the  funds  of  said  company,  and  place  on 
any  railroad  constructed  by  them  under  this  act,  all  machines, 
wagons,  vehicles,  or  carriages  of  any  description  whatsoever,  which 
they  may  deem  necessary  or  proper  for  the  purposes  of  transporta- 
tion on  said  road ;  and  they  shall  have  power  to  charge  for  tolls 
upon  (and  the  transportation  of  persons)  goods,  produce,  merchan- 
dise, or  property  of  any  kind  whatsoever,  transported  by  them 
along  said  railway  from  the  city  of  Baltimore  to  the  Ohio  river, 
any  sum  not  exceeding  the  following  rates,  viz.:  On  all  goods, 
produce,  merchandise,  or  property  of  any  description  whatsoever, 
transported  by  them  from  west  to  east,  not  exceedmg  one  cent  a  ton 
per  mile  for  toll,  and  three  cents  a  ton  per  mile  for  transportation  ; 
on  all  goods,  produce,  merchandise,  or  property  of  any  description 
whatsoever,  transported  by  them  from  east  to  west,  not  exceeding 
three  cents  a  ton  per  mile  for  tolls,  and  three  cents  a  ton  per  mile  for 
transportation,  and  for  the  transportation  of  passengers  not  exceed- 
ing three  cents  per  mile  for  each  passenger ;  and  it  shall  not  be 
lawful  for  any  other  company,  or  any  person  or  persons  whatso- 
ever, to  travel  upon  or  use  any  of  the  roads  of  said  company, 
or  to  transport  persons,  merchandise,  produce,  or  property  of 
any  description  whatsoever,  along  said  roads,  or  any  of  them, 
without  the  license  or  permission  of  the  president  and  directors  of 
said  company  ;  and  that  the  said  road  or  roads,  with  all  their  works, 
improvements  and  profits,  and  all  the  machinery  of  transportation 
used  on  said  road,  are  hereby  vested  in  the  said  company,  incorpo- 
rated by  this  act,  and  their  successors,  forever ;  and  the  shares  of 
the  capital  stock  of  the  said  company  shall  be  deemed  and  con- 
sidered personal  estate,  and  shall  be  exempt  from  the  imposition 
of  any  tax  or  burthen  by  the  States  assenting  to  this  law." 

Under  the  last  clause  of  this  section  it  was  held,  at  an  early  day, 
by  the  Court  of  Appeals  of  Maryland,  that  the  property  of  the 
Baltimore  &  Ohio  Company  was  exempt  from  taxation.  Mayor, 
etc.,  of  Baltimore  v.  Baltimore,  etc.,  E.  R.  Co.,  6  Gill.,  288 ; 
State  V.  Baltimore,  etc.,  E.  E.  Co.,  48  Md.,  49.  In  1876  the  General 
Assembly  passed  an  act  to  provide  for  the  assessment  and  taxation 
of  railroaa  companies,  and  under  that  act  the  commissioners  of 
Anne  Arundel  County  proceeded  to  assess  the  property  of  the 
Annapolis  &  Elk  Eidge  Company.  The  object  of  the  proceeding 
instituted  in  the  court  below  was  to  vacate  this  assessment,  on  the 
ground  that  the  property  of  the  company  was  by  its  charter  ex- 


ANNAPOLIS,  ETC.,  R.  R,  CO.  V.  ANNE  ARUNDEL  CO.       406 

empt  from  taxation.  The  Court  of  Appeak  refused  the  relief 
asked,  holding  that  no  such  exemption  existed.  To  reverse  that 
judgment,  the  case  has  been  brought  here  by  writ  of  error. 

We  think  the  judgment  below  was  right.  Grants  of  immunity 
from  taxation  are  never  to  be  presumed.  On  the  contrary,  all  pre- 
sumptions are  the  other  way,  and  unless  an  exemption  is  clearly 
established,  all  property  must  bear  its  just  share  of  the  burdens  of 
taxation.  These  principles  are  elementary,  and  should  never  be 
lost  sight  of  in  cases  of  this  kind.  The  Annapolis  &  Elk  Kidge 
CJompany  was  "  invested  with  all  the  rights  and  powers  necessary 
to  the  construction  and  repair"  of  its  railroad,  and  for  that  pur- 
pose was  to  "  have  and  use  all  the  powers  and  privileges,"  and  be 
subject  to  the  obligations  contained  in  the  enumerated  sections  of 
the  Baltimore  &  Ohio  charter.  Clearly  this  is  not  a  grant  of  all 
the  powers  and  privileges  of  the  Baltimore  &  Ohio  Company 
named  in  those  sections,  but  only  of  such  as  were  necessary  to 
carry  into  effect  the  objects  for  which  the  new  company  was  in- 
corporated. Such  is  the  plain  import  of  the  language  employed. 
Consequently  only  such  of  the  privileges  of  the  old  companv  could 
be  enjoyed  by  the  new  as  were  appropriate  to  the  work  tne  new 
company  was  authorized  to  do.  The  power  to  construct  and  re- 
pair a  railroad  undoubtedly  implies,  in  the  absence  of  any  restric- 
tions, the  power  to  use  the  road  when  constructed  as  railroads  are 
ordinarily  used.  Such  use  is  in  general  an  accident  to  the  owner- 
ship of  tnat  kind  of  property.  The  powers  and  privileges  of  the 
Baltimore  &  Ohio  Company,  therefore,  which  the  new  company 
was  permitted  to  "  have  and  use,"  were  such  as  were  necessary  to 
the  construction,  repair  and  use  of  its  railroad.  Exemption  from 
taxation  is  not  one  of  these  privileges.  It  is  undoubtedly  a  privi- 
I^e,  but  not  necessary  either  to  the  construction,  repair  or  operation 
oia  railroad.  We  so  held  in  the  case  of  the  Knoxville  &  Charleston 
Eailroad  Company  (E.  R.  Co.  v,  Gaines,  97  U.  S.,  711),  where  the 
language  of  the  charter  was  much  like  this.  Our  conclusion  then 
was  that  the  grant  to  one  company  of  the  rights  and  privileges  of 
another,  for  the  purpose  of  making  and  using  a  railroad  carried 
with  it  only  such  rights  and  privileges  as  were  essential  to  the 
operations  of  the  company,  or,  to  use  the  language  of  Mr. 
Justice  Field  for  the  court  in  Morgan  v.  Louisiana,  93  U. 
S.,  217,  the  positive  rights  and  privileges  without  which  the  road 
of  the  company  could  not  be  successfully  worked.  It  seems  to 
US  that  case  is  conclusive  of  this.  We  cannot  see  that  the  claim 
of  the  companv  is  at  all  strengthened  by  the  fact  that  the  state 
was  to  be  the  largest  stockholder,  and  to  some  extent  preferred  in 
the  division  of  profits.  The  corporation  was  not  in  that  way  made 
a  part  of  the  government.  It  had  certain  duties  to  the  public  to 
perform,  but  it  was,  notwithstanding  the  state's  interest  in  its 
stock,  just  as  much  a  private  corporation  as  any  other  railroad  com- 
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pany  is.  There  are  no  more  presumptions  in  its  favor  than  any 
other  railroad  company  with  the  same  general  powers  and  privi- 
leges can  claim.  The  public  ownership  of  the  stock  gave  the  com- 
pany no  more  rights  against  the  state  than  a  private  ownership 
would.  The  State  was  not,  in  any  respect,  "  her  own  grantee. 
She  granted  a  charter,  and  those  who  claim  under  her  charter, 
whether  it  be  herself  or  some  one  else,  must  be  content  with  what 
she  granted  in  that  way.  Ordinarily  the  same  rules  of  construc- 
tion wliich  are  applied  to  other  charters  will  be  applied  to  such  as 
this.  The  state,  as  a  stockholder,  must  take  what  she,  as  sov- 
ereig;n,  gave  to  the  other  stockholders,  unless  she,  in  express  terms, 
provided  specially  for  herself.  She  did  in  this  case  make  pro- 
vision for  a  preferred  dividend,  but  did  not  on  that  account,  or 
any  other,  relieve  the  property  of  the  company  from  the  burdens 
of  taxation,  such  as  were  common  to  all  property-holders  in  the 
state.  She  did  give  the  Baltimore  &  Ohio  Company  such  an  ex- 
emption, but  that  privilege  was  kept  back  from  this  corporation. 

We  are  all  clearly  of  the  opinion  that  the  power  to  tax  the 
property  of  the  company  was  never  relinquished  by  the  State, 
either  in  express  tenns  or  by  any  fair  implication.  The  judgment 
of  the  Court  of  Appeals  is,  consequently,  affirmed. 


State,  New  Jebset  MmLAKD  Railroad  Company,  Prosecutor, 

V. 

Mayor  and  Aldermen  of  Jersey  City. 

(42  New  Jeney  BeporU,  97.     F^brua/ry  Term^  1880.) 

1.  The  charter  of  the  prosecutors  provides  for  the  payment  by  the  company 
of  a  state  tax,  ana  contains  a  proviso  **that  no  other  tax  or  impost  shall 
be  levied  or  assessed  upon  said  company.*'  Held — 1.  That  the  word 
'*  assessed ''  in  the  proviso  cannot  have  the  force  and  meaning  of  describ- 
ing special  levies  for  public  improvements,  but  is  used  merely  to  describe 
the  act  of  levying  the  tax  or  impost.  2.  That  the  company  is  not,  by 
the  proviso,  exempt  from  assessments  for  local  improvements. 

t.  The  effect  of  section  9  uf  the  Act  of  1873  for  the  taxation  of  railroads  is 
to  subject  the  property  of  all  railroad  corporations  of  a  character  to  be 
benefited  by  local  improvements  to  special  assessment  for  the  costs  of 
such  improvements,  ivhen  the  public  work  benefits  the  property  in  the 
uses  to  which  it  is  applied. 

8.  When  property  is  legally  subject  to  assessment,  and  the  proceedings  of 
the  commissioners  are  regular,  the  report  is  conclusive,  in  the  absence  of 
'  other  proof,  of  the  fact  of  benefit  actually  received,  and  of  its  amount 
and  value. 

On  certiorari.     In  matter  of  street  improvement  in  Jersey  City. 

Amied  at  June  Term,  1879,  before  JuBticee  Scudder,  Knapp 
and  Keed. 
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For  the  prosecutor,  W.  Brinkerhoff. 
For  the  defendant,  Leon  Abbett. 

Knapp,  J. — ^The  purpose  of  this  certiorari  is  to  review  a  special 
assessment  against  the  prosecutors  for  the  improvement  of  Hoboken 
avenue,  in  Jersey  Citv.  The  property  assessed  forms  the  road-bed 
and  terminal  lands  oi  the  prosecutor,  near  the  junction  of  its  rail- 
road with  the  Pennsylvania  Railroad.  The  road-bed  does  not  exceed 
fifty  feet  in  width,  and  the  terminal  tract  is  much  less  than  ten 
acres. 

Against  the  assessment  the  prosecutor  urges  that  the  street  is  of 
no  benefit  to  its  lands,  and  that  it  is  by  law  exempt  from  all  assess- 
ments for  local  improvements.  The  exemption  is  claimed,  first, 
by  force  of  the  company's  charter,  and,  second,  under  the  pro- 
visions of  the  Act  of  1873  relating  to  railroad  taxation. 

The  prosecutor  was  created  a  corporation  by  Act  of  March  17, 
1870.  Pamph.  L.,  p.  811.  The  sixth  section  of  the  act  of  incor- 
poration provides  for  the  payment  by  the  company  of  a  state  tax, 
and  contains  a  proviso  "  that  no  other  tax  or  impost  shall  be  levied 
or  assessed  upon  said  company."  The  prosecutor  claims  that 
because  the  word  "  assessed  "  is  used  in  the  proviso,  the  exemption 
includes  assessments  for  the  cost  of  local  improvements.  Such, 
clearly,  is  not  its  effect.  Taxes  and  imposts  describe  levies  for 
public  revenue.  The  term  "  assessments,"  when  used  in  a  clause  of 
exemption,  has  been  held  appropriate  to  describe  special  levies  for 
the  cost  of  local  improvements.  State,  Foster  Home,  pros.,  v. 
Newark,  7  Vroom,  478. 

The  word  "assessed,"  used  in  the  proviso  in  question,  cannot 
have  such  force  or  meaning.  Taxes  and  imposts  are  assessed  ;  and 
the  word  is  there  used  merely  to  describe  the  act  of  laying  the  tax 
or  impost,  and  is  synonymous  with  the  word  "  levy." 

The  company  is  not  exempted  by  its  charter.  Is  it  so  under 
the  railroad  taxation  act  ? 

The  ninth  section  of  the  Act  of  1873  for  the  taxation  of  railroads 
provides  as  follows :  "  All  railroad  corporations  shall  be  liable  for 
city  improvements  beneficial  to  such  property  for  the  purposes  for 
whidi  it  is  used  by  the  said  company,  except  that  hereby  made 
subject  to  state  tax.  Provided,  that  nothing  in  this  or  any  act 
shall  have  the  effect  to  alter  any  law  now  existing  in  relation  to 
such  improvements."  The  section,  as  framed,  expresses  \^nth  not 
very  great  clearness  the  meaning  of  the  Legislature  ;  but  I  think  it 
is  safe  to  say  of  the  body  of  the  section  that  its  purpose  is  to  sub- 
ject the  property  of  all  railroad  corporations,  of  a  character  to  be 
benefited  by  local  improvements,  to  special  assessment  for  the  cost 
of  such  improvements,  when  the  public  work  benefits  the  property 
in  the  uses  to  which  it  is  applied.  The  exception  or  saving  clause, 
which  is  relied  on  by  the  prosecutor  to  work  its  exemption  from 
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aflsessment,  reserves  ^Hhat  hereby  made  subject  to  state  tax." 
Does  this  exception  save  the  real  property  of  the  railroad  company 
from  assessment  if  it  receives  benentsJ  The  first  section  of  the 
act  contains  the  only  provision  found  in  the  law  imposing  a  state 
tax.  It  enacts  that  raib*oad  companies  ^^  shall  pay  upon  the  cost, 
equipment  and  appendages  of  said  railroads  a  state  tax  of  one  half 
of  one  per  centum  upon  such  cost."  Assuming  this  to  mean  a  tax 
upon  the  cost  of  the  railroad,  including  equipments  and  appendages, 
what  is  it  that  in  the  ninth  section  is  excepted  from  assessment 
that  could  be  the  subject  of  such  tax?  It  is  to  be  observed  that  it 
is  not  the  railroad,  its  equipments  or  appendages  that  are  taxed  by 
the  state  under  that  law.  it  taxes  no  tangible  property  of  railroad 
companies  for  state  revenue.  The  imposts  oi  the  state  are  laid 
upon  the  franchises  of  the  corporations,  and  the  measure  of  them 
is  a  sum  equal  to  one  half  of  one  per  cent  of  the  cost  of  the  rail- 
road, its  equipments  and  appendages.  Then  as  no  property  of  the 
company  which  could  be  subjected  to  assessment  is  taxed  by  that 
law  as  state  tax,  there  is  none  for  the  saving  clause  to  apply  to  and 
exempt  from  assessment.  But  the  arspiment  of  counsel  treats  this 
as  a  too  narrow  and  illiberal  construction  to  fairly  evolve  the  le^s- 
lative  intent  in  this  enactment,  claiming  that  the  true  construction 
and  meaning  of  it  is  to  exempt  that  property  the  cost  of  which  is, 
by  the  first  section  of  the  act,  taken  as  the  basis  on  which  the  state 
tax  is  to  be  computed.  Let  us  suppose  the  tme  meaning  of  the 
clause  to  be  as  claimed ;  can  such  an  exception  be  sustained  under 
the  settled  rules  of  statutory  construction  ?  The  exception  so 
interpreted  seems  to  me  to  be  so  broad  in  its  scope  that  within  the 
narrowest  limits  that  may  be  ascribeo  to  it  must  be  included  all 
property  which  the  company  holds  and  has  in  use,  subset  lent  to 
the  purposes  of  its  creation,  which,  by  its  charter,  it  may  lawfully 
hold  and  use  for  such  purposes. 

Outside  of  this  limit  might  perhaps  be  found,  subject  to  assess- 
ment, lands  held  by  railroad  companies  as  ordinary  proprietors; 
but  could  the  Legislature  have  ever  supposed  that  it  needed  this 
enactment  to  subject  such  property  to  assessment  for  benefits 
through  the  construction  of  local  public  works  ? 

The  Act  of  1873  was  designed  to  establish  a  uniform  rule  for 
railroad  taxation,  and  the  purview  or  enacting  clause  of  its  ninth 
section  undertakes  to  subject  the  corporate  property  of  railroads 
which  derive  benefit  from  the  construction  of  local  improvements 
to  assessments  for  those  benefits  where  such  mode  of  taxation  has 
legal  existence  ;  and  in  this  it  merely  declares  what  the  courts  had 
held  them  subject  to,  unless  legislative  exemption  could  be  pleaded 
in  their  relief.  This  saving  clause,  under  the  interpretation  claimed 
for  it — in  exempting  the  particular  out  of  the  general  property 
made  assessable — approaches  so  closely  to,  if  it  does  not  reach,  total 
repugnancy  to  the  general  purpose, of  the  section,  that,  if  the 
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exoeption  could  stand  at  all,  it  would  be  left  in  a  very  tottering 
condition. 

A  saving  clause  in  an  act  which  is  totally  repugnant  to  the  pur- 
view or  body  of  the  act,  is  void.  1  Kent  Com.,  462 ;  Milf  ord  v. 
Elliot,  8  Taunt.,  1 ;  Potter's  Dwar.  on  Stat,  117. 

A  proviso  in  an  act  has  gzven  to  it  a  different  effect.  Townsend 
V.  Brown,  4  Zab.,  80. 

This  is  a  rule  not  to  be  inconsiderately  applied.  The  repug- 
nancy to  justify  the  court  in  striking  the  conflicting  exception 
from  the  act  should,  after  every  reasonable  effort,  by  construction 
and  accommodation,  to  retain  it  and  give  it  some  force  in  the 
enactment,  remain  totally  irreconcilable  with  the  enacting  clause. 
But  if,  after  such  effort  at  construction,  it  proves  to  be  unyielding, 
the  rule  that  condemns  it  becomes  equallv  so. 

Under  the  construction  contended  for  by  the  prosecutor,  I  think 
we  meet  with  a  difficulty  of  this  character  that  successf uUy  defies 
all  efforts  at  reconciliation. 

In  practical  effect,  a  section  in  the  act  which,  when  the  body  of 
it  alone  is  regarded,  seems  designed  to  declare  and  establish  a  gen- 
eral rule  subjecting  the  property  of  railroad  companies,  which  may 
be  benefited  by  the  construction  of  public  works  under  municipal 
governments,  to  assessment  for  those  benefits,  in  the  same  manner 
as  like  property  of  other  owners  is  subject,  under  the  operation  of 
the  savmg  clause,  becomes  a  general  exemption  from  such  tax  of 
all  the  property  which  such  a  corporation  holds,  under  its  charter, 
for  corporate  purposes. 

Nothing  is  left  for  assessment  except  such  lands  of  the  company 
as  would  be  liable  thereto  under  a  cnarter  containing  an  express 
exemption  of  all  property  of  the  company  held  under  such  charter 
for  the  purposes  of  tne  corporation. 

What  is  reserved  is  as  great  as  that  which  is  granted,  and  the 
saving  clause  could  not  be  sustained,  but  would  be  void  for  repug- 
nancy. 

Under  either  construction  of  this  Act  of  1873  it  fails  to  give  the 
prosecutor  exemption.  , 

My  conclusions  leave  the  prosecutor  subject  to  assessment  upon 
its  real  property  for  benefits  valuable  to  it,  in  respect  to  those  uses 
to  which  the  company,  under  its  charter,  has  applied  it. 

Such  benefits  are  sufficiently  certain  as  a  basis  of  assessment, 
when  the  property  is,  like  that  of  the  prosecutor,  devoted  to  uses 
apparently  permanent. 

Among  the  reasons  for  setting  aside  the  assessment  is  the  one  of 
fact  that  the  improvement  assessed  for  is  not,  in  any  way,  bene- 
ficial to  the  prosecutor's  property,  or  only  nominally  so.  None 
of  the  propertv  assessed  exists  in  the  form  of  city  lots,  although 
marked  as  sucn  on  the  assessment  map.  It  is  all  appropriated  to, 
and  is  in  use  for,  main  and  side  tracks  and  depnot  buildings. 
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Hoboken  avenne,  the  street  improved,  is  distant,  at  its  nearest 
point,  one  fourth  of  a  mile  from  the  assessed  property,  and  has  no 
other  relation  to  the  property  than  that  of  terminating  in  a  street 
which  crosses  over  tne  margin  of  the  prosecutor's  most  easterly 
terminal  tract.  What  character  of  benefits  the  commissioners  of 
assessments  found  this  property  to  have  received  from  the  improve- 
ment of  the  street  in  question  does  not  appear. 

An  assessment  made  on  the  mere  possibility  that  the  pi-esent  use 
of  the  property  may  be  abandoned,  and  the  lands  converted  into 
lots  for  building  purposes,  is,  in  the  nature  of  things,  quite  remote 
as  a  ground  of  assessment ;  and  nothing  beyond  a  nouiinal  assess- 
ment for  that  would  ordinarily  be  expected. 

But  having  reached  the  conclusion  that  the  property  is  legally 
subject  to  assessment,  and  the  proceedings  of  the  commissioners 
appearing  to  be  quite  regular,  we  need  not  speculate  upon  the 
ground  of  benefit  which  they  discovered  and  valued.  Their  report 
18  the  only  proof  before  us  of  the  fact  of  benefit  actually  conferred, 
and  of  its  amount  and  value.  In  the  absence  of  other  proof,  the 
report  is  conclusive  upon  us  as  to  those  matters. 

The  as-^essment  must  therefore  be  affirmed. 

Where  a  railroad  compaay  pays  a  state  tax  it  is  liable  for  local  taxes, 
althou<^h  a  state  law  provides  that  it  shall  not  be  assessed  with  any  tax  upon 
its  lands,  buildings  or  equipments.  Orange,  etc.,  R  R.  Co.  «.  Alexandria, 
17  Gratt.,  176;  contra,  Richmond  «.  Richmond,  etc.,  R  R  Co.,  21  Gratt., 
604;  see  also  Martin  v.  Charleston,  13  Rich.  £q.,  50;  Southern  R.  R  Co.  «. 
Jackson,  88  Miss.,  334;  Neustadt  d.  Illinois,  etc.,  R  R  Co.,  81  111.,  484; 
Milwaukee,  etc.,  R  R  Co. «.  Crawford  County,  29  Wis.,  116;  08b«»rn  tj.  N. 
Y.,  etc.,  R  R.  Co.,  5  Am.  Ry.  R,  218;  Osborn  «.  Hartford,  etc.,  R  R  Co., 
5  Am.  Ry.  R,  226;  Gardner  v.  State,  21  N.  J.,  557. 


State,  Untted  New  Jersey   Railroad  and  Canal  Oompant, 

Prosecutor, 

V, 

Byron  Binninger,  Collector  of  the  Township  of  Kearny. 

(42  New  Jersey  Reports,  528.     November  Term,  1880.) 

1.  Writs  of  certiorari  allowed  in  1880,  to  bring  up  assessments  made  in  1878, 

1874  and  1875,  dismissed  for  laches. 
8.  Later  assessments  against  the  United  Railroad  and  Canal  Companies  tb- 

cated,  because  the  possession  of  the  land  aatseflsed  was  appropriate  to  the 

enjoyment  of  the  company's  franchise. 

On  certiorari. 

Six  writs  of  certiorari  were  issued  to  remove  the  taxes  assessed 
in  the  township  of  Kearny,  in  Hudson  county,  against  the  Peon- 
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Bylvania  Kailroad  Company,  and  which  were  aseeseed  in  the  years 
1873,  1874,  1875,  1876,  1877  and  1878.  They  were  all  returnable 
to  November  Term,  1878,  and  were,  by  rule  of  court,  consolidated. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and  Heed. 

For  the  prosecutor,  I.  W.  Scudder. 

For  the  defendant,  W.  B.  Williams. 

Reed,  J.— The  assessments  for  1873,  1874,  1875  and  1877  were 
npon  a  tract  of  land  extending  irregularhr  along  the  line  of  the 
road  of  the  prosecutor,  containmg  ninety-five  acres  of  land,  thirty- 
five  acres  of  which  is  meadow. 

The  assessment  for  1876  is  upon  a  building  and  lot,  a  part  of 
said  tract.  The  assessment  for  1878  is  upon  me  thirty-eight  acres 
of  meadow. 

The  first  objection  urged  against  the  validity  of  this  assessment 
which  we  will  consider  is  that  the  assessment  was  made  against 
the  Pennsylvania  Railroad  Company,  and  not  against  the  United 
New  Jersey  Railroad  and  Canal  Company,  because  the  latter  com- 
pany are  the  owners  of  the  land  assessed.  But  the  first  company 
are  lessees,  and  as  such  are  taxable.  Rev.,  p.  1145,  §  33 ;  State  v. 
Blundell,  4  Zab.,  402. 

The  next  reason  is  that  the  assessment  does  not  designate  any 
lots  or  subdivision  of  the  ninety-five-acre  tract.  But  the  company, 
in  the  testimony  taken,  have  treated  the  property  as  one  tract,  and 
have  not  shown  its  division  into  lots.  Besides,  a  want  of  a  par- 
ticular description  would  only  defeat  the  right  to  sell  this  land, 
and  would  not  aifect  the  assessment  itself.  State,  Morris  Canei 
Ck>^  pros.,  V.  Haight,  6  Vroom,  178. 

The  next  reason — that  the  state,  county  and  township  taxes  are 
blended — ^has  no  force.  State,  Perkins,  pros.,  v.  Bishop,  5  V  room,  45. 

The  next  reason — that  the  real  and  personal  estate  are  blended — 
cannot  be  accepted  as  true  in  fact,  for  it  sufficiently  appears  from 
the  whole  case  that  there  was  no  personalty  assessed. 

The  last  and  main  contention  of  the  prosecutors  is  that  the  prop- 
erty assessed  was  reasonably  incident  to  the  enjoyment  of  the 
franchise  of  the  prosecutors. 

The  prosecutors  succeed  the  New  Jersey  Railroad  and  Trans- 
portation Company  in  their  immunity  from  taxation.  The  scope 
of  that  immunity  nas  been  discussed  in  the  case  of  State,  N.  J.  R. 
R.  &  T.  Co.,  pros.,  V,  Hancock,  6  Vroom,  537.  It  was  held  in  that 
case  that  the  exempting  clause  in  the  charter,  then  and  now  under 
consideration,  protectea  from  taxation  all  property  held  by  the 
company  necessary  to  accomplish  the  end  for  which  they  were 
incorporated. 

It  was  further  held  that  the  word  '*  necessary,"  as  used  in  this 
connection,  did  not  mean  indispensable,  but  only  suitable  and 
proper  for  carrying  into  execution  the  powers  granted. 


412  UNITED  N.  J.  B.  B.  4b  CANAL  GO.  t).  BINNINGEB. 

In  the  case  of  State,  Pa.  B.  B.  Co.,  proa.,  v.  Elizabeth,  12  Yroom, 
319,  the  same  clause  was  again  under  consideration,  and  the  liberal 
rule  of  construction  announced  in  the  preceding  case  was  applied 
to  the  relief  of  several  lots  from  taxation,  the  possession  of  which 
seemed  appropriate  to  the  enjoyment  of  the  company's  franchise. 

The  testimony  in  this  case,  relative  to  the  use  and  the  intended 
use  of  this  land,  is  that  of  Mr.  Bichards,  a  civil  engineer,  and  Mr. 
Wingate,  a  surveyor  of  the  Pennsylvania  Bailroad.  Mr.  Bichards 
says:  '^The  land  now  held,  and  not  in  use,  is  held  for  future  im- 
provements. There  is  not  enough  for  the  improvements  in  con- 
templation, and  we  are  now  negotiating  for  more.  The  design  is 
now  formed,  and  is  to  be  earned  out  by  running  the  passenger 
trains  over  a  new  bridge,  etc.  This  is  made  necessary  for  the 
reason  that  the  company  is  now  cramped  for  room  for  freight 
tracks." 

This,  in  connection  with  the  remaining  testimony,  standing,  as  it 
does,  uncontradicted  by  any  testimony  on  the  part  of  the  defend- 
ants, or  any  circumstances  appearing  in  the  case,  is,  I  think,  suffi- 
cient to  show  that  at  the  time  this  testimony  was  taken  this  prop- 
erty was  exempt  from  taxation.  The  witness  was  speaking  of 
the  intended  use  of  the  property  and  the  desi^s  of  the  company 
in  1880.  Kow,  while  it  would  not  be  a  strained  inference  that  the 
same  state  of  facts  existed  for  a  reasonable  time  before,  yet  it  would 
be  difficult  to  extend  that  period  back  to  1873.  There  is  still  an- 
other difficulty  in  the  way  of  an  avoidance  of  these  earlier  taxes. 
Ko  reason  is  shown  why  they  were  not  more  promptly  reviewed. 
These  writs  were  not  allowed  till  July,  1878. 

In  the  case  of  State  v.  Jersey  Citv,  12  Vroom,  471,  the  prose- 
cutors sought  to  vacate  assessments  for  several  years — ^from  1870 
to  1877.  The  court  dismissed  the  writs  bringing  up  the  assees- 
ment8  for  each  year,  excepting  1876  and  1877.  ^ach  case  depends, 
to  a  degree,  upon  its  own  facts. 

In  this  case  I  think  the  writs  bringing  up  the  assessments  of 
1873,  1874  and  1875  should  be  dismissed. 

As  to  the  assessments  for  1876,  1877  and  1878,  all  of  said  as- 
sessments except  the  part  representing  the  abattoir  property  should 
be  vacated. 

The  abattoir  property  beinff  rented,  is  taxable.  Unless  the  value 
of  this  property  can  be  fixed  by  agreement,  it  will  be  referred  to  a 
Supreme  Court  conmiission* 
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Ths  Indianapolis,  CmcmNATi  &  Lafatxits  B.  R.  Oa 

V. 

KiLNER,  Treasurer,  et.  al. 

(69  Tndiama  BeporU^  71.    Noimnber  TertHy  1879.) 

Under  the  Act  of  December  dlst,  1858,  1  G.  &  H.,  85,  as  it  stood  at  the  time 
for  the  assessment  of  taxes  for  the  year  1808,  it  was  contemplated  that 
railroads,  including  all  property  used  in  running  and  operating  the 
same,  should  be  taxed  as  an  entirety  or  unit ;  the  road  to  be  appraised 
by  the  appraisers  of  all  the  counties  through  whieh  it  may  run,  at  a 
meeting  to  be  held  for  that  purpose  on  the  fine  of  the  road,  who  were 
to  appraise  the  value  of  the  road  per  mile  through  their  respective 
counties,  taking  into  consideration  the  location  of  such  road  for  busi- 
ness, the  competition  of  other  roads,  its  earnings  above  current  expenses 
and  repairs,  its  condition  for  present  and  future  business,  so  as  to  enable 
them  to  arrive  at  the  actual  present  value  of  such  road,  independent  of 
what  it  cost  or  the  amount  of  its  indebtedness. 

Nor  was  there,  at  the  time  above  mentioned,  any  provision  of  the  statute 
whicti  authorized  the  county  auditor  to  enter  the  part  of  a  railroad  run- 
ning through  his  county  upon  the  dupUcate  for  taxation,  as  omitted 
property. 

Sections  76,  82,  85  and  86,  1  G.  &  H.,  94,  95,  96,  all  apply  to  personal  prop- 
erty or  to  such  real  estate  as  is  assessed  in  the  ordinary  method,  ana  not 
to  railroads,  concerning  which  the  above  special  mode  of  taking  waa 
provided. 

O.  B.  Liddell,  for  appellant. 

WoRDEN,  J. — This  was  an  action  of  replevin,  brought  by  the 
appellant  against  the  appellees,  to  recover  possession  of  a  certain 
railroad  locomotive  engine. 

Issue ;  trial  by  the  court ;  finding  and  judgment  for  the  de- 
fendants. 

The  plaintiff  was  the  owner  of  the  engine,  but  it  had  been 
seized  by  the  defendant  Kilner,  as  treasurer  of  Dearborn  county, 
in  order  to  make  certain  taxes  charged  upon  the  White  Water 
Valley  Railroad,  but  in  the  name  of  the  "  Harrison  Branch  of  the 
L  &  C.  Railroad." 

The  plaintiff  was  the  lessee  of  the  White  Water  Valley  Rail- 
road at  the  time  of  the  assessment  of  the  taxes  in  question,  and 
was  bound,  we  suppose,  to  pay  them  if  properly  assessed.  But 
the  appellant  insists  that  the  taxes  had  not  been  properly  assessed, 
and  could  not,  therefore,  be  legally  collected.  If  this  be  the  case, 
it  follows  that  the  treasurer  had  no  right  to  seize  the  engine  for 
the  payment  of  the  taxes.  The  taxes  charged  were  for  the  year 
1868,  and  stood  upon  the  tax  duplicate  as  foUows : 
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^^  Harrison  Branch  of  the  I.  &  C.  Baiboad ;  7^  miles  at  $2500 
per  mile." 

The  total  amonnt  of  taxes  was  $401.15. 

The  point  in  reference  to  the  assessment  may  be  best  developed 
by  setting  out  the  testimony  of  Richard  D.  Slater,  who  testifiea  as 
follows : 

"  I  am  auditor  of  Dearborn  county ;  I  have  been  since  1867 ; 
the  book  now  presented  is  the  tax  duplicate  of  Dearborn  county 
for  the  year  1868 ;  the  tax  levied  against  the  Harrison  Branch  of 
the  I.,  C.  &  L.  K.  K.  is  on  7^  miles  of  railroad  running  through 
Harrison  township,  in  Dearborn  county ;  it  is  a  part  ox  the  road 
running  from  Vslley  Junction,  Ohio,  to  Brookvule,  Indiana;  it 
intersects  the  Indianapolis,  Cincinnati  &  Lafayette  Railroad  at 
Valley  Junction ;  the  return  of  the  assessor  for  Harrison  town- 
ship lor  the  year  1867  as  to  said  railroad  has  been  lost  or  mis- 
placed, so  that  it  cannot  be  found  after  diligent  search  ;  it  was  re- 
turned to  me  as  the  Harrison  Branch  of  the  I.  &  C.  R.  R.  Co.; 
the  I.  &  C.  Co.  paid  tax  for  1867,  and  made  no  objection  to  the 
name  of  the  road  as  assessed ;  the  true  name  of  the  road  is  the 
White  Water  Valley  Railroad  Company,  but  it  has  been  commonly 
called  the  Harrison  Branch  of  the  I.,  C.  &  L.  R.  R.  Co.;  the  tax 
on  that  road,  the  W.  W.  V.  R.  R.  Co.,  for  1868,  has  not  been 
paid ;  after  the  return  of  the  road  for  1867,  as  the  Harrison 
branch  of  the  I.  &  C.  R.  R.  Co.,  I  continued  it  by  the  same 
name  on  the  duplicate  for  1868;  at  that  time  I  knew  of  no 
other  name  by  which  to  assess  this  property  but  that  of  the  Har- 
rison Branch  of  the  I.  &  C.  R.  R.;  1  copied  the  name  of  the  road 
in  1867  from  the  return  by  the  assessor  for  that  year  on  to  the 
duplicate ;  I  made  the  assessment  in  1868,  as  auditor,  from  the 
best  information  I  could  get ;  I  had  a  surveyor  to  survey  it  in 
1867;  I  called  on  the  company  for  the  length  of  the  road  in  my 
county,  Dearborn,  but  could  not  get  it ;  there  was  no  new  list 
made  out  for  1868,  nor  any  new  papers  in  regard  to  the  assess- 
ment for  1868,  that  had  not  been  made  in  1867;  no  list  of  any 
kind  for  1868  was  furnished  for  that  road  by  the  railroad  com- 
pany ;  I  called  on  the  company  in  1867  for  the  length  of  their 
road  in  Harrison  township,  but  did  not  get  it ;  when  they  failed 
to  give  it  to  me,  1  had  Mr.  McMuUen,  a  surveyor,  to  measure  it ; 
I  made  the  assessment  for  1868  from  the  best  information  I  could 
get,  and  that  information  was  : 

"First.  The  length  of  the  road  that  I  obtained,  as  before 
stated,  from  the  survey  of  Mr.  McMullen,  made  in  1867. 

"  Second.  In  regard  to  the  value  per  mile  I  fixed  from  the 
basis  of  the  assessment  of  1867,  being  $2500  per  mile.  I  made 
no  tax  list  for  1868  outside  of  the  duplicate  itself. 

"  I  made  the  assessment  on  said  Harrison  Branch  for  1868  as 
omitted  property ;  I  made  no  inquiry  of  the  officers  as  to  tiie  basis 
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of  the  assessment  for  1868,  but  made  it  from  mj  knowledge  of  busi- 
ness and  value  of  the  road  ;  I  have  known  this  road  ever  since  it 
was  built ;  I  do  not  remember  when  the  road  was  completed ; 
the  first  ass^sment  was  made  in  1867 ;  Yalley  Junction  is  in  the 
State  of  Ohio ;  the  road  enters  Dearborn  county,  Indiana,  a  mile 
or  a  mile  and  a  half  below  Harrison,  Indiana ;  from  Yalley  Junc- 
tion to  the  Indiana  line  the  road  all  lies  in  the  State  of  Ohio ; 
that  part  of  the  road  lying  in  Ohio  is  four  or  five  miles  long ; 
prior  to  1869, 1  made  no  inquirer  at  the  oflBce  of  the  secretary  for 
the  correct  name  of  the  road  m  question ;  the  road  passes  out  of 
Dearborn  into  Franklin  county,  northward." 

From  the  foregoing  facts,  as  detailed  by  the  auditor,  it  seems  to 
us  there  was  no  such  assessment  of  the  road  in  question  as  would 
justify  the  collection  of  the  tax  for  the  year  1868.  We  pass 
over  the  mistake  in  the  name  in  which  the  assetssment  was  made 
as,  perhaps,  unimportant.  The  assesEiment  thus  made  by  the 
auditor  would,  it  seems  to  us,  have  been  invalid  had  it  been  in 
the  correct  name. 

The  Act  of  December  2l8t,  1858,  1  G.  &  H.,  85,  seems  to  have 
been  in  force  at  the  time  of  the  assessment,  except  so  far  as  it  may 
have  been  modified  or  repealed  by  the  act  to  be  found  in  the  acts 
of  the  called  session  of  1865,  at  page  121.  See,  in  connection 
with  the  act  last  above  mentionea,  the  act  of  March  9th,  1867. 
Acts  1867,  p.  164. 

The  Act  of  December  21st,  1858,  contemplated  taxing  railroads, 
including  all  property  used  in  running  and  operating  the  same,  as 
an  entirety  or  unit ;  the  road  to  be  appraised  by  the  appraisers  of 
all  the  counties  through  which  it  may  run,  at  a  meeting  to  be 
held  for  that  pui'pose  on  the  line  of  the  road,  who  were  to  appraise 
the  valne  of  tne  road  per  mile  through  their  respeotive  counties, 
taking  into  consideration  "  the  location  of  Buch  i-oad  for  business, 
the  competition  of  other  roads,  its  earnings  above  current  ex- 
penses and  repairs,  its  condition  for  present  and  future  business, 
80  as  to  enable  them  to  arrive  at  the  actual  present  value  of  such 
road,  independent  of  what  it  cost,  or  the  amount  of  its  indebted- 
ness." See  the  case  of  The  Toledo  &  Wabash  E.  R.  Co.  v.  The 
City  of  Lafayette,  22  Ind.,  262. 

We  are  not  aware  that  up  to  tlie  time  of  the  assessment  in 
question  there  was  any  other  method  provided  for  the  appraise- 
ment of  railroads  for  the  purpose  of  taxation.  The  Act  of  1865, 
above  cited,  also  contemplates  an  appraisement  by  the  appraisers 
of  all  the  counties  through  which  the  road  may  nin,  or  a  majority 
of  them  ;  but  the  appraisement  contemplated  by  that  act  was  not 
to  take  place  until  after  the  first  Monday  of  April,  1869. 

It  i«  apparent  from  the  evidence  set  out,  that  the  road  in  ques- 
tion vans  through  or  into  more  than  one  county  in  the  state,  and 
that  it  was  not  appraised  as  contemplated  by  the  law  for  the  pur- 
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poBe  of  taxation.  Nor  are  we  aware  of  any  provision  of  the 
statute  which  authorized  the  auditor  to  enter  the  part  of  the  road 
running  through  his  county  upon  the  duplicate  for  taxation,  as 
omitted  property.  We  have  no  brief  for  the  appellees,  and  are  not 
advised  upon  what  ground  it  was  held  below  that  the  taxes  were 
properly  assessed. 

It  is  said  in  the  brief  of  counsel  for  the  appellant  that  it  was 
claimed  in  the  court  below  that  the  assessment  could  have  been 
and  was  properly  made  under  sections  76,  82,  85  and  86,  1  G.  & 
H.,  94,  95  and  96.  These  sections  all  apply  evidently  to  personal 
property,  or  to  such  real  estate  as  is  assessed  in  the  ordinary 
method,  and  not  to  railroads,  concerning  which  the  special  mode 
of  taxing  above  indicated  was  provided. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

See  Bangor,  etc.,  R.  R.  Co.  o.  Harris,  21  Me.,  583;  Cumberland,  etc.,  R 
R.  Co.  «.  Portland,  37  Me.,  444;  Louisville,  etc.,  R.  R.  Co.  €.  State,  25 
Ind.,  170;  Maas  t;.  Logansport,  etc.,  R.  R.  Co.,  27  111.,  77;  Sangamon,  etc., 
R.  R.  Co.  V.  Morgan  County,  27  111.,  163;  Toledo,  etc.,  R.  R  Co.  «.  La- 
fayette, 22  Ind.,  262. 


Lattrencb  G.  Graham  and  Donald  D.  Scott 

Thk  La  Cros8e  &  Milwaukee  R.  R.  Co.,  The  Milwaukee  & 
St.  Paul  R.  R.  Co.,  James  Luddington,  Ephraim  Mabiner, 
James  Kneeland  (Administrator  of  the  estate  of  Moses  Knee- 
land,  Doceasod),  Sarah  O.  Chandler,  Ellen  C.  Sexton,  Fran- 
ces Flin  ,  AND  M.  B.  Kneeland. 

(U.  8.  Supreme  Courts  October  Term^  1880.) 

1.  A  corporation,  when  but  little  in  debt,  conveys  a  certain  realty  to  a  party, 

who  conveys  it  to  the  president  and  two  directors  of  the  corporation. 
Three  years  afterwards  subsequent  creditors  obtain  judgment  against 
the  corporation,  and  then  attack  the  above  conveyances  on  the  ground  of 
fraud.  The  corporation  itself  never  attacked  the  transaction,  but,  on  the 
contrary,  confirmed  it.  Such  subsequent  creditors  cannot  question  the 
transaction. 

2.  Where  a  debtor  does  not  attack  a  transaction  alleged  to  be  fraudulent  as 

to  him,  his  subsequent  creditors  or  purchasers  have  not  sufficient  privity 
to  attack  it.    The  mere  naked  right  to  sue,  unaccompanied  by  a  convey- 
ance of  the  property  itself,  is  not  assignable. 
8.  The  above  principles  apply  as  well  to  corporation  debtors  as  to  indi- 
vidual debtors. 

Appeal  from  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Wisconsin. 

Matt.  II.  Carpenter  and  Xcwton  S.  Murphey,  for  appellants : 
The  directors  of  a  corporation  are,  in  regard  of  the  property  of 
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the  oorporatioii,  tnistees  for  the  stockholders  and  creditors.  Jack- 
son V.  Ludeling,  21  Wall.,  616 ;  Field  on  Corp.,  sec.  172 ;  Cnmber- 
land  Coal  Co.  v.  Parish,  42  Md.,  598 ;  Railroad  Co.  v.  Poor,  59  Me., 
277 ;  Comni.  v.  Keynolds,  44  Md.,  509 ;  Bradley  v.  FarwelJ,  1 
Hohnes,  433 ;  Bliss  v.  Mallison,  45  N.  Y.,  22. 

A  director  cannot  be  interested  in  a  contract  between  the  corpo- 
ration and  a  third  pei-son.  Post  u  Russell,  36  Md.,  00;  R.  R.  Co. 
V.  Bowler,  9  Bush,  408;  R.  R.  Co.  v.  Howard,  7  Wall.,  410. 

A  creditor  may  in  equity  reach  every  property  right  of  his  debtor, 
including  the  rights  wnich  the  debtor  can  only  enforce  by  suit  or 
bill  in  equity.  Williams  v.  Thorn,  70  N.  Y,,  270 ;  Hudson  v.  Plets, 
11  Paige,  183 ;  Dix  v.  Van  Wyck,  2  Hill,  525 ;  McMahoii  v.  Allen, 
35  N.  Y.,  405 ;  Holmon  v,  Laynes,  4  De  G.,  M.  &  U.,  270 ;  Bel- 
any  v.  Sabin,  2  Phill.  Ch.,  425;  Clark  v.  Malpas,  31  Beav.,  88; 
BsJwer  V,  Monk,  12  West.  Rep.  Eq.,  521 ;  Longmall  v,  Lielger,  2 
Giff.,  157;  Washburn  v.  Stanton,  1  De  G.,  J.  &  S.,  678;  Greeley 
V.  Monsly,  4  De  G.  &  J.,  78 ;  Uppington  v.  Butler,  2  Dr.  &  W.,  184 ; 
Kerr  on  Frauds  (Rumpp's  ed^,  321-323;  Livingston  v.  Non.  Co., 
9  Wend.,  511 ;  Dickinson  v.  Burrill,  L.  R.,  1  Eq.,  337;  McMahon 
V.  Allen,  35  N.  Y.,  405 ;  Baker  v.  Whiting,  3  Sumn.,  475. 

Preiser  v.  Edmonds,  1  Y.  &  C,  481,  and  all  the  other  authorities 
following  it,  are  bad  law  and  overruled  by  the  cases  cited  above. 

E.  Mariner  and  John  W.  Cary,  for  the  appellees : 

There  was  no  such  fraud  upon  the  company  shown  as  would 
warrant  the  setting  aside  of  the  conveyance. 

Subsequent  creditors  cannot  impeach  former  transfers  or  con- 
veyances without  positive  proof  oi  intent  to  defraud  them.  Mat- 
tingly  V.  Nve,  8  Wall.,  370 ;  Backhouse  v.  Jett,  1  Brock.,  500 ; 
Saxton  V,  Wheaton,  8  Wheat.,  229 ;  Hinde  v.  Longworth,  11  Wheat., 
199 ;  Salmon  v,  Bennett,  1  Am.  L.  C,  35. 

A  creditor  cannot  move  in  equity  to  set  aside  a  conveyance  of 
his  debtor's  property  until  he  has  exhausted  his  legal  remedies. 
Payne  v,  Sheldon,  63  Barb.,  170;  Jones  v.  Green,  1  Wall.,  330; 
McElwan  v,  Melis,  9  Wend.,  548 ;  Dunbury  v.  Talinage,  32  N.  Y., 
460;  Voriiees  u  Howard,  3  Keyes,  383;  Shaw  v.  Dwight,  27  N. 
Y.,  244;  N.  A.  Fire  Ins.  Co.  v,  Graham,  5  Sandf.,  11^7;'  Neate  v. 
Duke  of  Marlborough,  3  M.  &  C,  407. 

The  interest  of  a  defrauded  vender  of  lands  is  not  assignable  so 
as  to  allow  the  grantee  to  rescind  the  sale  and  recover  tlie  property. 
Proeser  v.  Edmonds,  1  Y.  &  C,  481 ;  Bellangee  v.  Crocker,  6  W  is., 
619;  Ry.  Co.  v.  Ry.  Co.,  20  Wis.,  174;  Rogers  v,  Spenoe,  11  M.  & 
W.,  191;  Buell  v.  Buckingham  Co.,  16  Iowa,  234;  Comstock  v. 
Ames,  42  N.  Y.,  357 ;  Johnson  v.  Bennett,  39  Barb.,  237. 

Bradley,  J. — In  September,  1855,  the  La  Crosse  and  Milwau- 
kee Railroad  Company,  not  being  at  that  time,  so  far  as  appears, 
indel)ted  in  any  considerable  amount,  sold  certain  real  estate  in  the 
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city  of  Milwaukee,  not  then  wanted  for  railroad  pnrposeB,  to  Charles 
D.  Nash  for  the  sum  $26^000.  The  oflScers  oi  the  company  who 
took  a  leading  part  in  negotiating  the  sale  are  charged  to  have  been 
interested  in  tne  purchase,  and  to  have  furnished  P^ash  the  means 
for  effecting  it.  At  all  events,  shortly  after  it  wafi  made,  Nash  con- 
veyed the  property  for  the  original  consideration  to  Moses  Knee- 
land,  one  OI  the  officers  referred  to.  and  Kneeland,  retaining  one 
third  pai*t,  subsequently  conveyed  the  other  two  tliird  parts  to  Lud- 
dington  and  Kil  bourn,  they  all  being  directore  of  the  company  and 
members  of  tlie  executive  conmiittee.  The  company  itself  never 
questioned  the  fairness  of  this  transaction ;  on  the  contrary,  the  sale 
was  subsequently  (in  March,  1858")  expressly  confirmed  by  the  board 
of  directors,  and  a  further  quit-clann  deed  executed  by  the  company 
in  confirmation  thereof.  In  September  and  November,  1868,  the 
appellants,  Graliam  and  Scott,  recovered  two  judgments  against 
tne  company  for  indebtedness  on  contract,  arising  after  the  sale  of 
the  lands,  and  issued  executions  thereon,  under  which  levies  were 
made  on  said  lauds,  as  lands  of  the  company.  In  January.  1860,  the 
appellants,  having  sued  these  judgments  in  the  United  States  Court, 
recovered  a  second  judgment  for  upwards  of  forty  thousand  dollars, 
issued  execution  thereon,  and  made  another  levy  upon  the  lands. 
Being  unwilling  to  attempt  a  sale  under  their  said  execution,  in  con- 
sequence of  the  deeds  for  the  lands  being  recorded,  the  appellants, 
in  June,  1860,  filed  the  bill  in  this  case  m  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Wisconsin,  against  Knee- 
land,  Kilboum,  Luddington  and  the  railroad  company,  setting  forth 
their  said  judgments,  executions  and  levies,  stating  the  fact  of  the 
said  sale  to  ^  ash  and  his  conveyance  to  Kneeland,  and  the  latter's 
conveyance  to  the  other  parties ;  alleging  that  the  transaction  was  a 
fraud  against  the  corporation  and  its  creditors,  and  complaining 
that  the  said  conveyances  of  the  lands  were  a  cloud  upon  their 
right  to  sell  the  lands  under  execution,  and  an  impediment  in  the 
way  of  the  execution  of  their  writ  of  fieri  facias ;  and  prayed  that 
the  lands  might  be  decreed  subject  to  the  lien  of  their  judgment ; 
that  they  might  be  decreed  to  be  authorized  to  sell  the  same,  or  so 
much  as  might  be  necessary  for  the  purpose  of  satisfying  their 
judgment ;  and  that  Kneeland,  Kilboum,  and  Luddington  might 

Join  in  the  conveyance,  and  niight  be  enjoined  from  claiming  the 
and ;  and  that  the  conveyances  to  them  might  be  declared  null  and 
void.  The  bill,  amongst  other  things,  averred  that  the  lands  were 
sold  to  Nash  for  much  less  than  their  real  value ;  but  it  contained 
no  allegation  that  the  company  was  insolvent,  or  that  it  had  not 
other  assets  available  under  an  execution  ;  nor  was  any  offer  made 
to  repay  the  consideration  which  the  purchaser  had  given  for  tlie 
lands. 

To  this  bill  the  defendants  severally  filed  answers,  denying  that 
the  lands  were  worth  more  than  $25,000  at  the  time  of  sale ;  aver- 
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ring  that  the  sale  was  made  in  ^ood  faith  and  with  the  company's 
ooncnrrence,  and  setting  forth  m  detail  many  circnmstances  tend- 
ing to  show  that  the  title  was  involved  and  embarrassed ;  that  they 
required  large  outlays  of  money  to  render  them  available ;  that  the 
company  had  offered  them  for  sale  in  the  market,  and  was  unable 
to  get  from  any  other  person  the  price  paid  for  them  by  Nash ; 
that  although  In  ash  was  requested  to  purchase  the  lands  by  Knee- 
land,  and  was  aided  by  him  in  paying  tnerefor,  yet  Nash  had  the  op- 
tion to  keep  them ;  but  after  making  the  purchase  and  inquiring 
into  the  title  and  situation  of  the  lands,  he  asked  to  be  relieved 
from  the  purchase,  and  thereupon  Kneeland,  Kilboum,  and  Lud- 
diiigton  took  them  off  his  hands. 

The  parties  went  into  proofs,  and  it  does  appear  that  the  com- 
pany had,  for  months  pnor  to  the  sale,  been  endeavoring  to  dis- 
Eose  of  the  lands,  and  could  get  no  purchaser  at  the  price  offered 
y  Nash  ;  and  the  leading  statements  of  the  answer  as  to  the  title 
and  situation  of  the  lands  were  verified.  It  also  appeared  that  the 
railroad  company  never  objected  to  the  sale,  but  that  it  was  ex- 
pressly confirmed  in  March,  1858,  by  a  resolution  of  the  board  of 
directors,  as  before  noticed. 

Various  transactions  subsequently  took  place,  by  which  other 
parties  became  interested  in  the  lands  and  in  the  affairs  and  prop- 
erty of  the  railroad  company,  which  are  fully  developed  in  the 
supplemental  proceedings  and  proofs ;  but  it  is  uimecessary  to  no- 
tice them  furtner.  The  foregoing  statement  exhibits  the  leading 
features  of  the  case  as  presented  tor  our  consideration. 

The  main  question  is  whether  the  sale  to  Nash,  made  before  the 
railroad  company  became  indebted  to  the  appellants,  and  when,  for 
all  that  appears,  it  was  perfectly  solvent,  even  though  made  for  the 
use  and  benefit  of  the  officers  referred  to,  can  be  set  aside  at  the  in- 
stance of  the  complainants,  for  the  purpose  of  subjecting  the  lands 
to  sale  under  their  execution.  And  this  question,  we  think,  must 
be  answered  in  the  negative. 

It  is  a  well-settled  nile  of  law  that  if  an  individual,  being  solvent 
at  the  time,  without  any  actual  intent  to  defraud  creditors,  dispose 
of  property  for  an  inadequate  consideration,  or  even  make  a  volun- 
tary conveyance  of  it,  subsequent  creditors  cannot  question  the 
transaction.  They  are  not  injured.  They  gave  credit  to  the  debtor 
in  the  status  which  he  had  after  the  voluntary  conveyance  was  made. 

The  authorities  on  this  subject  are  fully  collected  in  the  notes  to 
Sexton  V.  Wheaton,  1  Am.  Lead.  Cas.,  1,  and  in  the  opinion  of  Chief 
Justice  Marshall  in  that  case,  and  the  general  doctrine  is  affirmed 
in  the  case  of  Mattingly  v.  Nye,  8  Wall.,  370. 

It  is  true  that  if  a  debtor  dispose  of  his  property  with  intent  to 
defraud  those  to  whom  he  expects  to  become  immediately  or  soon 
indebted,  this  may  be  a  fraud  against  them  which  they  may  have 
a  right  to  unravel.     But  that  is  a  special  case,  to  which  the  present 
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bears  no  resemblance.  It  is  not  pretended  that  the  railroad  com- 
pany disposed  of  the  property  in  Question  for  the  purpose  of  de- 
irauding  creditors,  much  less  for  the  purpose  of  defrauding  those 
who  afterwards  in  due  course  of  business  might  become  its  credit- 
ors. 

But  it  is  contended  that  this  is  a  case  in  which  the  debtor  cor- 
poration was  defrauded  of  its  property,  and  that  as  the  company 
nad  a  right  of  proceeding  for  its  recovery,  any  of  its  judgment  and 
execution  creditors  have  an  equal  riffht ;  that  it  is  a  property  right, 
and  one  that  inures  to  the  benefit  oi  creditors. 

Conceding  that  creditore,  who  were  such  when  the  fraudulent 
procurement  of  the  debtor's  property  occurred — and  cases  to  that 
effect  have  been  cited — the  question  still  remains,  whether,  the 
debtor  being  unwilling  to  disturb  the  transaction,  subsequent  credit- 
ors have  such  an  interest  that  they  can  reach  the  property  for  the 
satisfaction  of  their  debts.  We  doubt  whether  any  case  going  as 
far  as  this  can  be  found.  No  such  case  has  been  cited  in  tiie  argu- 
ment. Dicta  of  judges  to  that  effect  may  undoubtedly  l)e  produced, 
but  they  are  not  supported  by  the  facts  of  the  cases  under  consider- 
ation. 

It  seems  clear  that  subsequent  creditors  have  no  better  right  than 
subsequent  purchasers  to  question  a  previous  transaction  in  which 
the  debtor's  property  was  obtained  from  him  by  fraud  which  he 
has  aquiesced  in,  and  which  he  has  manifested  no  desire  to  disturb. 
Yet,  in  such  a  case,  subsequent  purchasers  have  no  such  right.  In 
tlie  case  of  French  v.  Shotwell,  5  Johns.  Chan.,  555,  Chancellor 
Kent  decided,  upon  full  consideration,  that  when  a  party  to  a  judg- 
ment, entered  upon  a  warrant  of  attoniey,  voluntarily  waives  his 
defence  or  remedy  on  the  ground  of  fraud  or  usury,  and  releases 
the  other  party,  a  subsequent  purchaser  under  him,  with  notice  of 
the  judgment,  will  not  be  allowed  to  impeach  it,  or  to  investigate 
the  merits  of  the  original  transaction  between  the  original  parties ; 
and  he  dismissed  a  bill  filed  by  the  subsequent  purchaser  for  relief 
in  such  a  case.  The  Chancellor  said :  "  If  the  party  himself,  who 
is  the  victim  of  fraud  or  usury,  chooses  to  waive  his  remedy  and 
release  the  party,  it  does  not  belong  to  a  subsequent  purchaser 
under  him  to  recall  and  assume  the  remedy  for  him.  If  a  judg- 
ment was  fraudulent  by  collusion  between  tne  parties  to  it,  on  pur- 
pose to  defraud  a  subsequent  purchaser,  the  case  would  present 
a  very  different  question.  But  if  the  judgment  was  fraudulent 
only  between  the  parties,  it  is  for  the  injured  party  alone  to  apply 
the  remedy.  If  he  chooses  to  waive  it  and  discnarge  the  party, 
it  cannot  consist  in  justice  or  sound  policy  that  a  subsequent  volun- 
tary purchaser,  knowing  of  that  judgment,  should  be  competent  to 
invci^tigate  the  merits  of  the  original  transaction  as  between  the 
original  parties.  Quisque potest  renimciare  Juri  pro  se  introducto. 
•    .     .    It  is  stated  to  nave  been  a  principle  of  me  common  law. 


GBAHAK  &  SCOTT  V.  LA  CROSSE,  ETC.,  B.  R.  00.  431 

tliat  a  fraud  could  only  be  avoided  by  him  who  had  a  prior  interest 
in  the  estate  affected  by  the  fraud,  and  not  by  him  who  subsequently 
to  the  fraud  acquired  an  interest  in  the  estate.  (Cro.  £liz.,  445 ;  3 
Co.,  83a.)" 

This  decision  of  Chancellor  Kent  was  afterwards  nearly  unani- 
mously affirmed  by  the  Court  of  Errors  of  New  York.     (20  Johns., 

6680 

When  the  question  of  the  right  of  a  creditor  to  set  aside  a  con- 
veyance procured  from  the  debtor  by  fraud  first  came  before  the 
courts  in  England,  it  was  held  that  the  debtor's  own  right  was 
merely  the  right  to  file  a  bill  in  equity  against  the  fraudulent 
^ntee  adversely ;  and  if  he  did  not  see  fit  to  take  such  a  proceed- 
mg,  his  creditor  had  no  such  privity  with  the  transaction  as  to  en. 
able  him  to  obtain  relief,  even  though  the  debtor  should  assign  his 
supposed  right  to  the  creditor;  that  the  transaction  savored  of 
champerty,  and  was  opposed,  at  lea^,  to  the  spirit  of  the  law 
against  champerty  and  maintenance.     This  was  the  substance  of  the 
decision  by  the  Court  of  Exchequer  in  Prosser  v.  Edmonds,  in  1835. 
(1  Young  &  Coll.  Exch.  Eq.,  481.)    Lord  Abinger  treated  the  case 
as  a  new  one,  and  at  the  dose  of  the  argument  remarked  that  his 
impression  was  that  such  a  claim  could  not  be  sustained  in  equity 
unless  the  party  who  made  the  assignment  joined  in  the  prayer  to 
set  it  aside.     He  afterwards  gave  a  deliberate  opinion  upon  the 
point.     In  that  case  an  executor  and  trustee  had  iraudulently  pro- 
cured an  assignment  of  his  brother-in-law's  interest  in  the  estate, 
knowing  its  value,  which  was  unknown  to  the  assignor.     A  subse- 
quent creditor  of  the  assignor,  to  whom  he  assigned  nis  whole  inter- 
est in  the  estate,  filed  a  bill  to  set  aside  the  assignment  to  the  trus- 
tee.    Lord  Abinffer  distinguished  the  case  from  that  of  an  assign- 
'  ment  of  a  chose  in  action,  as  a  note  not  negotiable,  or  a  bond,  or 
mortgage,  or  equity  of  redemption,  where  possession  of  the  thing 
assigned  is  delivered  to  the  assignee ;  and  treated  it  as  an  assign- 
ment of  a  mere  naked  right  to  file  a  bill  in  equity,  in  which  the  last 
assignee  purchased  nothing  but  a  hostile  right  to  bring  parties  into 
a  court  01  equity  as  defendants  to  a  bill  filed  for  the  purpose  of  ob- 
tainingthe  iniits  of  his  purchase.     "What  is  this,"  says  the  Lord 
Chief  jBaron,  "  but  the  purchase  of  a  mere  right  to  recover  ?    It  is 
a  rule,  not  of  our  law  alone,  but  of  that  of  all  countries  (Voet  ad 
Pandect,  Lib.  41,  tit  1,  sec.  38),  that  the  mere  right  of  purchase 
shall  not  give  a  man  a  right  to  legal  remedies.     The  contrary  doc- 
trine is  nowhere  tolerated,  and  is  against  good  policy.     All  our  cases 
of  maintenance  and  champerty  are  founded  on  the  principle  that  no 
encouragement  should  be  given  to  litigation  by  the  introduction  of 
parties  to  enforce  those  rights  which  others  are  not  disposed  to  en- 
lorce.      There  are  many  cases  where  the  acts  charged  may  not 
amount  properly  to  maintenance  or  champerty,  yet  of  which,  upon 
general  principles,  and  by  analogy  to  such  acts,  a  couii;  of  equity 
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will  discourage  the  practice."  "  Robert  Todd,  when  he  assigned, 
was  in  possesion  of  nothing  bnt  a  mere  naked  right.  He  conld  ob- 
tain nothing  without  filing  a  bill.  No  case  can  be  found  which  de- 
cides that  such  a  right  can  be  the  subject  of  assignment,  either  at 
law  or  in  equity."  These  remarks  are  very  broadband  would  apply 
to  the  case  of  existing  as  well  as  subsequent  creditors ;  though  the 
case  itself  was  that  oi  a  subsequent  creditor.  It  forms  the  subject 
of  a  section  in  Story's  Commentaries  on  Equity  (sec.  104:0A),  where, 
in  a  note,  Lord  Abinger's  opinion  is  extensively  quoted ;  and  it  has 
been  followed  by  other  very  respectable  authorities ;  and,  as  ap- 
plied to  subsequent  creditors  at  least,  we  think  that  the  reasoning 
IS  sound. 

The  principle  established  in  Prosser  v,  Edmonds  has  been  adopted 
by  the  Supreme  Court  of  Wisconsin,  in  which  state  the  lands  in 
question  are  situated.  In  Crocker  v,  Bellangee  et  al.,  6  Wis.,  645, 
decided  in  1858,  it  was  held  that  a  deed  obtained  from  the  grantor 
through  fraudulent  representations  made  by  the  grantee  is  not 
void,  but  voidable  only,  at  the  election  of  the  grantor ;  and  that 
the  conveyance  of  the  same  land  by  the  grantor  to  another  person 
is  not  the  exercise  of  such  election,  and  aoes  not  avoid  the  former 
deed ;  that,  in  order  to  avoid  such  former  deed,  some  proceeding 
must  be  had  by  the  grantor  to  which  the  grantee  is  a  party ;  ana 
that  a  subsequent  purchaser  from  the  grantor  cannot  set  up  the 
alleged  fraud  of  the  first  grantee  to  defeat  his  title — the  court  hold- 
ing that  the  right  of  a  vendor  to  avoid  a  sale  or  deed  on  the  ground 
of  fraud  practised  by  the  vendee  is  not  a  right  or  interest  capable 
of  sale  and  transfer,  so  as  to  enable  a  subsequent  vendee  of  such 
right,  for  such  cause,  to  attack  the  title  of  the  first  vendee ;  that  it 
is  a  mere  personal  right,  incapable  of  sale  or  transfer. 

In  Milwaukee  &  Minnesota  R.  E.  Co.  v,  Milwaukee  &  Western 
R.  E.  Co.,  20  Wis.,  174,  the  latter  company  had  covenanted  to 
pay  a  certain  portion  of  an  incumbrance  on  railroad  property  after- 
wards purchased  by  the  complainant  company  under  a  subsequent 
mortgage.  A  release  of  the  obligation  had  been  fraudulently,  as 
alleged,  procured  from  the  original  mortgagor  company  owning 
the  road.  The  complainant  purchased  under  a  mortgage  whicn 
conveyed  "all  causes  of  action,  demands  and  choses  in  action,  of 
whatever  nature,"  of  the  mortgagors,  and  claimed  to  have  pur- 
chased the  right  to  set  aside  the  alleged  fraudulent  release,  and  filed 
a  bill  for  that  purpose ;  but  the  bill  was  dismissed  on  the  ground 
that  such  a  riglit  of  action  could  not  be  thus  assigned.  The  court 
say  :  "  Admitting  that  the  facts  alleged  present  a  case  which  would 
entitle  the  La  Crosse  &  Milwaukee  Company  [the  mortgagor]  to 
have  the  release  set  aside  on  account  of  these  acts  of  fraudulent 
concealment  by  one  of  its  directors  of  his  interest  in  the  defendant 
company,  and  assuming  that  the  further  fact  appears  that  this  right 
of  action  has  been  assigned  by  the  La  Crosse  &  Milwaukee  Com- 


GRAHAM  A  SCOTT  V.  LA  CBOSSE,  ETC.,  IL  R.  CO.  423 

pany  to  the  plaintiff,  the  question  would  then  arise  whether  the 
release  could  be  avoided  on  the  application  of  such  plaintiff,  the 
La  Crosse  &  Milwaukee  Company  making  no  complaint  of  the 
fraud  whatever.  In  other  words,  is  this  mere  right  to  litigate  the 
question,  and  to  set  aside  the  deed  of  release  on  account  of  fraud 
practised  upon  the  assignor,  a  subject  of  assignment  and  transfer,^ 
and  will  a  court  of  equity  allow  the  assignee  to  stand  in  the  shoes 
of  the  assignor  in  respect  to  the  remedies  ?"  And  then,  referring 
to  the  previous  case  of  Crocker  v.  Bellan^e,  and  to  Prosser  v. 
£dmonas,  the  court  expresses  its  approbation  of  those  decisions, 
and  adds :  "  A  reference  to  these  authorities  is  all  which  probably 
need  be  said  at  this  time  in  regard  to  the  allegations  above  cited 
[referring  to  the  contention  of  counsel],  and  upon  the  point  whether 
the  plaintiff  company  could  avoid  the  release  lor  the  alleged  fraudu- 
lent act  of  concealment,  even  if  this  right  of  action  had  been 
assigned  to  it  by  the  La  Crosse  &  Milwaukee  Company." 

It  seems  to  us  that  those  cases  which,  so  far  as  it  appears,  declare 
the  settled  law  of  Wisconsin,  are  conclusive  of  the  present  case. 

It  is  contended  on  the  part  of  the  appellants  that  the  case  of 
Prosser  v.  Edmonds  has  been  overruled  by  the  subsequent  cases  of 
Dickinson  v.  Burrill,  1  L.  R.  Ea.,  337,  and  McMahou  v.  Allen,  35 
N.  Y.,  406.  We  have  examinea  these  cases,  and  others  which  are 
supposed  to  be  in  conflict  with  Prosser  u  Edmonds.  In  Dickinson 
V.  Burrill  the  master  of  the  rolls.  Lord  llomilly,  expressly  disavows 
any  intention  to  overrule  the  former  case.  He  says :  "  The  demur- 
rer is  mainly  supported  on  the  case  of  Prosser  v^  Edmonds,  which 
was  decided,  after  long  deliberation,  by  Lord  Abinger ;  but  I  am  of 
opinion  that  the  case  before  me  does  not  fall  within  the  rule  estab- 
lished by  that  decision."  The  case  then  before  the  court  was  that 
a  conveyance  of  an  intei-est  in  an  estate  had  been  fraudulently  pro- 
cured from  Dickinson,  by  his  own  solicitor,  to  a  third  party,  for 
the  solicitor's  benefit,  and  for  a  very  inadequate  consideration. 
Dickinson,  ascertaining  the  fraud,  by  a  conveyance  which  recited 
the  facts,  and  that  he  aisputed  the  validity  of  the  tii'st  conveyance, 
transferred  all  his  share  m  the  estate  to  trustees  for  the  benefit  of 
himself  and  his  childi-en.  The  trustees  filed  a  bill  to  set  aside  the 
fraudulent  conveyance  upon  repayment  of  the  consideration-money 
and  interest,  and  to  establish  the  trust.  The  master  of  the  rolls 
sustained  the  bill,  observing:  "The  distinction  is  this:  if  James 
Dickinson  had  sold  or  conveyed  the  right  to  sue  to  set  aside  the 
indenture  of  December,  1860,  without  conveying  the  property,  or 
his  interest  in  the  property,  which  is  the  subject  of  that  indenture, 
that  would  not  have  enabled  the  grantee,  A  B,  to  maintain  this 
bill ;  but  if  A  B  had  bought  the  whole  interest  of  James  Dickin- 
son in  the  property,  then  it  would.  The  right  of  suit  is  a  right 
incidental  to  the  property  conveyed."  "  I  think  that  the  distinc- 
tion between  the  conveyance  oi  the  property  itself  and  the  con- 


424  GRAHAM  &  SCOTT  V.  LA  CROSSE,  ETC.,  R.  K.  CO. 

veyance  of  a  mere  right  to  sue,  or  what  in  sabstance  is  a  right  to 
sue,  is  taken  by  Lord  Abinger  in  the  case  of  Prosser  v.  Edmonds. 
The  distinction  is  also  taken  in  Cockell  v.  Taylor,  15  Beav.,  103, 
and  in  Anderson  v,  KadclifFe,  Ellis,  B.  &  E.,  806,  and  has  been 
adopted  and  approved  in  many  other  cases;  and  it  is,  I  think, 
founded  in  reason  and  good  sense." 

Surely  there  is  here  no  overruling  of  Prosser  v.  Edmonds,  even 
if  such  overruling  could  avail  against  the  Wisconsin  decisions.  It 
leaves  that  case  in  full  force  as  to  assignments  of  the  mere  right  to 
sue.  In  the  case  before  us  there  is  not  even  that.  The  railroad 
corporation  acquiesced  in  the  sale  and  confirmed  it.  The  convey- 
ance, which,  perhaps,  might  have  been  set  aside  had  the  company 
seen  fit,  became  absolute  as  between  the  parties  and  carried  the 
title.  It  is  as  valid  between  the  parties  as  if  the  corporation  had 
conveyed  to  a  stranger.  The  appellant  then  becomes  a  creditor, 
and  af tei^wards  obtains  judgment,  and  simply  makes  a  levy ;  and 
then  comes  into  court  and  asks  its  aid  to  remove  a  cloud  from  his 
title.  What  title  i  Has  he  acquired  any  title  ?  Was  tliere  any 
title  for  him  to  acquire  ?  There  had  been  a  right  to  file  a  bill  in 
equity,  and  that  right  had  been  remitted  by  the  company's  acqui- 
escence in  the  sale — probably  for  the  reason  that  it  obtained  all 
that  the  property  was  worth  at  the  time.  The  contrary,  at  least, 
is  not  established.  And  if  it  were  established  it  would  only  make 
out  a  case  of  voluntary  conveyance  as  against  a  subsequent  creditor, 
which  has  already  been  considered.  We  think  that  there  is  noth- 
ing in  the  case  of  Dickinson  v.  Burrill  to  overrule  the  effect  of 
Prosser  v,  Edmonds,  so  far  as  the  present  case  is  concerned. 

Then,  as  to  the  case  of  McMahon  v.  Allen,  35  N.  Y.,  403, 
decided  in  1866.  One  Harrison,  in  March,  1852,  being  in  debt, 
was  induced  by  the  fraudulent  contrivance  of  his  agent  and  attor- 
ney, and  to  the  prejudice  of  his  creditors,  to  convey  to  said  agent 
for  a  very  inadequate  consideration  his  interest  in  his  mothers 
estate  and  in  certain  other  nroperty,  he  being  ignorant  of  the 
fraud  practised  upon  him.  In  August,  1852,  Harrison  made  a 
general  assignment  for  the  benefit  of  his  creditors  of  all  his  prop- 
erty and  rignts  of  action,  with  full  power  to  sue  for  and  collect  the 
same.  The  assignee  filed  a  bill  to  set  aside  the  conveyance  to  the 
agent.  The  bill  was  sustained.  The  court,  Mr.  Justice  Hunt 
delivering  the  opinion,  relied' on  Dickinson  v.  Burrill,  saying:  "In 
the  recent  case  of  Dickinson  v.  Burrill  this  precise  question  waa 
presented,"  and,  after  quoting  largely  from  the  opinion  in  that  case, 
added:  "This  was  a  well-considered  case,  is  of  hiffh  authority, 
and,  in  my  opinion,  is  an  accurate  exposition  of  the  Taw.  I  think 
it  should  control  the  present  case."  In  the  New  York  case,  it  is 
true,  there  was  no  express  repudiation  of  the  fraudulent  convey- 
ance, as  in  Dickinson  v.  Burrill,  but  there  was  a  conveyance  of  the 
estate  to  the  assignee,  with  a  power  to  sue  for  the  benefit  of  cred- 
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iters ;  and  those  creditors  had  been  directly  defrauded.  Without 
further  comment,  it  seems  to  us  clear  that  McMahon  v.  Allen  can- 
not control  the  present  case. 

The  principle  that  subsequent  creditors  cannot  question  a  volun- 
tary or  fraudulent  disposition  of  property  by  their  debtor,  not 
intended  as  a  fraud  against  them,  is  especially  applicable  in  cases 
of  constructive  fraud,  like  that  chargeo  in  the  present  bill.  Sup- 
pose it  be  true  that  the  purchase  of  the  lands  in  question  bv,  or  for 
the  benefit  of,  oflBcers  of  the  company  actively  concemea  in  the 
transaction,  could  be  set  aside  at  the  instance  of  the  company  as  a 
constructive  fraud ;  yet  if  there  was  no  actual  fraud,  if  the  com- 
pany received  full  consideration  for  the  property  sold,  how  can  it 
be  said  that  subsequent  creditors  of  the  company  are  injured  ? 

In  the  present  case  we  are  satisfied  from  the  evidence  that  the 
property  was  sold  for  its  fair  value  at  the  time,  and  that  no  actual 
loss  accrued  to  the  railroad  company's  estate. 

It  would  be  unjust  and  a  great  hardship,  therefore,  on  the  mere 
ground  of  the  constructive  fraud,  to  allow  creditors  who  had  no 
mterest  at  the  time  to  seize  and  dispose  of  the  property  sold. 

It  is  contended,  however,  by  the  appellant  that  a  corporation 
debtor  does  not  stand  on  the  same  footing  as  an  individual 
debtor ;  that,  whilst  the  latter  has  supreme  dominion  over  his  own 
property,  a  corporation  is  a  mere  tinastee,  holding  its  property  for 
the  benefit  of  its  stockholders  and  creditors,  ana  that  if  it  fail  to 
pursue  its  rights  against  third  persons,  whether  arising  out  of  fraud 
or  otherwise,  it  is  a  breach  oi  trust,  and  creditors  may  come  into 
equity  to  compel  an  enforcement  of  the  corporate  duty.  This,  as 
we  understand,  is  the  substance  of  the  position  taken. 

We  do  not  concur  in  this  view.  It  is  at  war  with  the  notions 
which  we  derive  from  the  English  law  with  regard  to  the  nature 
of  corporate  bodies.  A  corporation  is  a  distinct  entity.  Its  affairs 
are  necessarily  managed  by  oflBcers  and  agents,  it  is  true ;  but  in 
law  it  is  as  distinct  a  being  as  an  individual  is,  and  is  entitled  to 
hold  property  (if  not  contrary  to  its  charter)  as  absolutely  as  an 
individual  can  hold  it.  Its  estate  is  the  same ;  its  interest  is  the 
same;  its  possession  is  the  same.  Its  stockholders  may  call  the 
ofiScers  to  account,  and  may  prevent  any  malversation  of  funds  or 
fraudulent  disposal  of  propei-ty  on  their  part.  But  that  is  done  in 
the  exercise  oi  their  corporate  rights,  not  adverse  to  the  corporate 
interests,  but  coincident  with  them. 

When  a  corporation  becomes  insolvent,  it  is  so  far  civilly  dead 
that  its  property  may  be  administered  as  a  trust  fund  for  the  benefit 
of  its  stockholdere  and  creditore.  A  court  of  equity,  at  the  instance 
of  the  proper  parties,  will  then  make  those  funds  trust  funds, 
which,  m  other  circumstances,  are  as  much  the  absolute  property 
of  the  corporation  as  any  man's  property  is  his.  We  see  no  reason 
why  the  disposal  by  a  corporation  of  any  of  its  property  should  be 
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qneBtioned  by  subsequent  creditors  of  the  corporation  any  more 
tnan  a  like  disposal  by  an  individual  of  his  property  should  be  so. 
The  same  principles  of  law  apply  to  each. 

We  thiuK  that  the  present  bill  cannot  be  maintained,  and  that 
the  decree  of  the  Circuit  Court  must  be  affirmed. 

Affirmed. 

For  authorities  relatiTO  to  the  fiduciary  relation  of  directors  and  officers  of 
corporations,  see  note  to  Wardell  v.  Raikoad. 

The  law  is  well  settled  by  a  multitude  of  authorities  to  be  that  a  couTey- 
ance  or  transfer  of  property  is  not  void  as  to  subsequent  creditors  or  liable  to 
be  set  aside  by  them,  unless  an  intent  to  defraud  them  is  made  to  appear. 
See  Lyman  «.  Cessford,  15  Iowa,  229;  Snyder  v.  Christ,  39  Pa.  St.,  499;  Wil- 
liams V.  Davis,  09  Pa.  St.,  21;  Shaw  «.  Standish,  2  Yem.,  226;  Eenney  «. 
Coussmaker,  12  Vesey,  136;  Pike  v.  Miles,  28  Wis.,  164;  Lormore  v.  Camp- 
bell, 60  Barb.,  62;  Horn  v.  Volcano  Co.,  16  Cal.,  62;  Whitescanrer  «.  Bonney, 
9  Iowa,  480;  Stiles  v.  Lightfoot,  26  Ala.,  443;  Sexton  v.  Wheaton,  8  Wheat, 
229;  Brewster  v.  Power,  10  Paige,  562;  Williams  v.  Davis,  69  Pa.  St.,  21; 
Pratt  f>.  Myers,  56  III.,  28;  Goff  v.  Nuttall,  44  Pa.  St.,  78;  Sanderson  «. 
Streeter,  14  Kans.,  458;  Converse  €.  Hartley,  81  Conn.,  372;  Bumpp  on 
Fraudulent  Con  v.,  307;  Greenfield's  Estate,  2  Harris,  489;  Bennett  v.  Bank, 

11  Mass.,  421;  Lockhard  v.  Bockley,  10  W.  Y.,  87;  Rose  «.  Brown,  11  la., 
122;  Clark  v.  Anthony,  31  Ark.,  546;  Mattingly  c.  Nye,  8  WaU.,  870. 

Otherwise  if  such  intention  can  be  made  to  appear.  Littleton  e.  Littleton, 
1  Dev.  &  Batt.,  827;  Ridgway  «.  Underwood,  4  W.  C.  C,  129;  Howe  ©. 
Ward,  4  Me.,  195;  Spontz  «.  Brown,  27  Pa.  St.,  173;  Black  «.  Nease,  37  Pa. 
St.,  483;  New  Haven  St.  Co.  «.  Vanderbilt,  16  Conn.,  420;  Cook  «.  Johnson, 

12  N.  Y.  Eq.,  51 ;  National  Bank  o.  Sprague,  20  N.  Y.  Eq.,  13;  Barling  «. 
Bishopp,  29  Beav.,  417;  Stileman  v.  Asndoun,  3  Atk.,  477;  Murphy  o. 
Abraham,  15  N.  Eq.,  N.  S.,  871;  Miller  v.  Wilson,  15  Ohio,  108;  Anon.,  1 
Wall.  Gr.,  107;  Lyman  «.  Cessford,  15  Iowa,  229;  Bogard  v.  Yardley,  12 
Miss.,  802;  Williams  «.  Banks,  11  Md.,  198;  U.  S.  «.  Steiner,  8  Blatch.,  544; 
Hilliard  v.  Cagle,  46  Miss.,  309;  Candee  «.  Lord,  2  N.  Y.,  402;  Reed  v.  Gray, 
87  Pa.  St.,  808;  Thomson  «.  Dougherty,  12  S.  &  R,  448;  Winchester  f». 
Charter,  102  Mass.,  272;  1  Am.  L.  C,  1;  May  on  Fraud,  519. 

As  a  rule  it  is  held  that  if  there  be  debts  in  existence  at  the  time  of  the 
conveyance  or  assignment,  and  said  conveyance  or  assignment  be  in  fraud  of 
said  existing  debts,  it  is  competent  for  subsequent  creditors  to  have  the  con- 
veyance or  transfer  set  aside  as  a  fraud  upon  their  rights.  This  doctrine 
seems  to  be  founded  on  a  supposed  irrebuttable  presumption  of  intent  to 
defraud  subsequent  creditors  to  be  deduced  from  the  intent  to  defraud  exist- 
ing ones.  Many  of  the  authorities,  however,  admit  that  this  presumption  is 
rebuttable.  See,  upon  this  point,  Richardson  u.  Rhodus,  14  Rich.,  95;  Hug- 
ffins  «.  Perrino,  80  Ala.,  896;  Redfield  v.  Buck,  86  Conn.,  828;  Pawley  «. 
Yogel,  42  Mo.,  291;  Wadsworth  v.  Havens,  8  Wend.,  411;  Parkman  «. 
Welch,  19  Pock,  221;  Smith  v,  Parker,  41  Me.,  452;  Smith  v.  Lowell,  6  N. 
H.,  67;  McConihe  v.  Sawyer,  12  la.,  897;  Hestor  et  al.  «.  Wilkinson,  6 
Humph.,  215;  Hake  v.  Henderson,  8  Dev.,  12;  Edwards  f>,  Coleman,  2  Bibb, 
204;  Lewis  v.  Lovers  Heirs,  2  B.  Monr.,  345;  Hutchison  v,  Kelly,  1  Rob. 
(Va.),  125;  Elliott  v.  Home,  10  Ala.,  848;  Williams  «.  Banks,  11  Md.,  249; 
Cooke's  Lessee  v.  Rill,  18  la.,  489;  Anderson  «.  Roberts,  18  Johns.,  526; 
Cook  V.  Johnson,  1  Beas.,  54 ;  Belf ord  «.  Crane,  1  C.  E.  Greene,  271 ;  Ridg- 
way V,  Underwood,  4  W.  C.  C.,  187;  Hunt  on  Fraud.  Conv.,  52;  Spinett  «. 
Williams,  8  De  G.,  J.  &  S.,  292;  Freeman  v.  Pope,  L.  R.,  9  Eq.,  205;  S.  C, 
L.  R  (5  Chapp.),  586;  Allaire  «.  Day,  30  N.  Y.  £q.,  231;  Nichol «.  IHchol^ 
4  Baxt,  145. 
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Borne  authorities,  however,  deny  the  doctrine  in  toto,  and  oblige  the  sub- 
sequent creditor,  in  every  case,  to  prove  direct  fraudulent  intent  against  him 
before  he  will  be  permitted  to  impeach  the  conveyance  or  transfer.  Lynch 
t.  Raleigh,  8  Ind.,  275;  Winn  «.  Barrett,  31  Hiss.,  659;  Harlan  v.  McLaugh- 
Un,  0  Weekly  Notes  of  Cases  (Phila.),  353;  Eemble  v.  Smith,  do.,  857;  Sny- 
der «.  Christ,  79  Pa.  St.,  459. 

As  to  the  position  that  if  a  fraud  be  perpetrated  upon  a  person,  no  creditor 
of  the  person  defrauded  can  take  exception  to  the  transaction  unless  there 
has  been  direct  fraudulent  intent  against  himself,  see  Drexel's  Appeal,  6 
Pa.  St.,  272;  Hauer^s  Appeal,  5  W.  &  8.,  473;  Rowland's  EsUte,  4  Clark, 
199;  Lfewis  v,  Rogers,  16  Pa.  St.,  18;  Thompson's  Appeal,  57  ibid.,  175; 
Clark  «.  Douglass,  62  ibid.,  408 ;  Bi^elow  on  Fraud,  846,  etc. 

As  to  the  position  that  a  bare  litigious  right,  as,  for  example,  the  right  to 
file  a  bill  or  oring  an  action  for  the  perpetration  of  a  fraud,  is  not  assignable, 
see,  in  addition  to  the  authorities  cited  in  the  opinion,  De  Hoghton  v.  Money, 
L  R.,  2  Ch.,  169;  Gardner  «.  Adams,  12  Wend.,  297;  Marshall «.  Means,  12 
6a.,  61;  Wilhite  «.  Roberts,  4  Dana,  172;  Slade  «.  Rhodes,  7  Dev.  &  Batt. 
£q.,  24;  Hill  v.  Bayle,  L.  R.,  2  £(}.,  26;  Dunklin  v.  Williams,  5  Ala.,  199; 
Dayis  «.  Hemdon,  89  Miss.,  484;  Linton  v.  Hurley,  104  Mass.,  853;  Zabriskie 
f.  Smith,  8  Rem.,  322;  Norton  v,  Tuttle,  60  111.,  180;  Morrison  v.  Deaderock, 
10  Humph.,  842. 

To  hold  otherwise  would  be  as  objectionable  and  as  much  opposed  to 
public  policy  as  to  permit  a  right  of  action  fur  a  mere  personal  tort  to  be 
assigned,  a  point  to  which  the  law  has  never  stretched.  Comegys  v.  Yasse, 
1  Pet.,  198 ;  Grant  v.  Ludlow,  80  Mo.  St.,  1 ;  Linton  «.  Hurley,  104  Mass., 
868;  McClenchy  •.  Hall,  58  Me.,  152. 


Wakdell 
Union  Pacific  Railroad  Co.  et  al. 

(U.  8,  Supreme  Court,  October  Term,  1880.) 

Directors  of  a  corporation  bear  a  fiduciary  relation  thereto  and  are  not  per- 
mitted to  occupy  a  position  which  will  conflict  with  the  interests  of 
those  they  are  bound  to  protect.  Hence  all  arrangements  on  their  part 
to  secure  an  undue  advantage  to  themselves  by  the  formation  of  a  new 
company  as  an  auxiliary  to  the  original  one,  with  an  understanding  that 
they  shall  take  stock  in  it,  and  that  then  valuable  contracts  shall  be 

fiven  to  it  by  the  old  company,  in  the  profits  of  which  they,  as  stock- 
olders  of  the  new  company,  are  to  share,  are,  unlawful  devices,  con- 
demned alike  by  the  courts  and  public  policy,  and  no  participants 
therein  will  be  entitled  to  make  a  profit  thereon  at  the  expense  of  the 
old  company. 
The  directors  of  a  railway  company  made  a  contract  with  W.  to  mine  coal, 
highly  favorable  to  said  W.,  said  directors  arranging  at  the  time  that 
they  would  subsequently  form  a  corporation,  to  which  W.  was  to  assign 
bis  contract,  whereby  said  directors  would  be  enabled  to  realize  a  profit. 
W.  accordingly  expended  some  funds  in  mining  coal,  and  afterwards, 
tiie  proposed  corporation  being  formed,  assigned  his  contract  to  it, 
remaming  in  the  employ  of  such  new  corporation  as  superintendent. 
Sabaequently  the  directors  of  the  railroad  company  seized  the  books  and 
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Eroperty  of  the  coal  company  and  ceased  to  employ  W.   In  a  suit  brought 
y  W.  against  the  railway  company  for  an  account,  etc.,  etc. 
Msld^  That  the  contract  being  tainted  with  fraud,  on  the  part  alike  of  W. 
and  the  directors  of  the  company,  the  former  could  aerive  no  benefit 
from  the  contract,  nor  sustain  any  claim  against  the  company  for  its 
repudiation. 

Appeal  from  the  United  States  Circuit  Court  for  the  District  of 
Nebraska. 

Bill  in  equity,  between  Thomas  Wardell,  complainant,  and  the 
Wyoming  Coal  and  Mining  Company,  the  Union  Pacific  Railroad 
Company,  and  ceitain  other  persons  directors  of  the  said  last  named 
company,  defendants,  wherein  complainant  alleged  that  he  had  en- 
terea  into  a  contract  with  said  Union  Pacific  Kailroad  Company 
for  mining  coal,  which  contract  he  alleged  the  said  company  had 
broken  :  he  prayed  therefore  that  the  interest  of  the  various  parties 
might  be  ascertained,  that  accounts  be  taken  of  the  matter  involved, 
and  that  defendants  might  be  decreed  to  pay  complainant  the 
amounts  found  to  be  severally  owing  hy  them  to  him. 

The  Kailroad  Company,  defendant,  filed  an  answer  denying  com- 
plainant's right  to  the  relief  sought  for  on  the  ground  that  the 
contract  in  question  was  a  fraud  upon  the  company,  the  directors 
and  oflicers  who  entered  into  it  with  Wardell  having  stipulated 
that  they  should  share  with  him  in  the  profits. 

The  cause  was  heard  on  pleadings  and  proof. 

The  facts  adduced  are  fully  stated  in  the  opinions  of  the  Su- 
preme Court  infra. 

After  argument  the  court  entered  a  decree  refusing  the  com- 
plainant the  relief  he  sought.  Complainant  thereupon  took  this 
appeal,  assigning  for  error  the  decree  of  the  court. 

James  M.  Woolworth  and  James  O.  Brodhead,  for  appellant : 
In  order  to  defeat  complainant's  right  of  recovery  defendant 
must  show  actual  fraud  such  as  is  not  developed  in  this  case.  Phil- 
liplace  V.  Sayles,  4:  Mason,  312 ;  Brown  v.  Evarts,  3  H.  of  L.,  Caa. 
257 ;  Hamilton  v.  Kerwan,  2  Jones  &  Lat.,  393 ;  Glascott  v,  Lang, 
2  Phillips,  310;  Hallows  v,  Fumie,  L.  R,  3  Ch.,  467;  Price  v.  Bor- 
rington,  3  McN.  &  6.,  486 ;  Macguire  v.  O'Ridey,  3  Jones  &  Lat., 
224 ;  Wilde  v,  Gibson,  1  H.  of  L.,  Cas.  605. 

A.  J.  Poppleton  for  the  Union  Pacific  R  R  Co.,  appellee: 
The  directors  of  a  corporation  occupy  the  relation  of  agents  and 
trustees  of  the  stockholders.     Druiy  v.  Cross,  7  Wall.,  303  ;  R  R 
Co.  V.  Howard,  7  Wall.,  392 ;  Jackson  v.  Ludeling,  21  Wall.,  616 ; 
Koehler  v.  Black  R  Falls  Co.,  2  Black,  717. 

The  rule  is  that  agents  and  trustees  cannot  act  for  themselves 
and  their  principals  and  cestuis  quetrustent  in  the  same  transac- 
tion at  all,  such  transactions  being  neld  on  grounds  of  public  policv 
absolutely  void.  People  v.  Overseers,  11  Mich.,  222 ;  F.  P.  &  M. 
By.  V.  Drury,  14  Mien.,  288 ;  McG^iger  v.  McGeiger,  14  Iowa, 
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328 ;  Clark  v,  Lee,  14  Iowa,  523 ;  Michaud  et  al.  v.  Girod  et  al.,  4 
How.,  503. 

Field,  J. — The  road  of  the  Union  Pacific  Railroad  Company 
passes  for  its  entire  length,  from  Omaha  on  the  Missouri  River  to 
Ogden  in  Utah,  a  distance  of  1036  miles,  through  a  country  almost 
destitute  of  timber  fit  for  fuel.  During  its  construction,  however, 
large  deposits  of  coal,  of  excellent  qualitv  and  easily  worked,  were 
discovered  in  land  along  its  line,  from  which  abundant  supplies  for 
the  use  of  the  company  could  be  obtained.  The  complainant  rep- 
resents that  their  extent,  quality,  and  value  were  unknown,  and 
that  doubts  were  generally  entertained  as  to  their  adequacy  to  meet 
the  necessities  of  the  company,  until  he  had  made  explorations  in 
June,  1868,  and  reported  to  its  managers  the  information  which 
he  had  thus  acquired ;  and  that  upon  that  information  the  contract 
which  has  given  rise  to  this  suit  was  made,  after  much  negotiation, 
between  the  company  and  himself  and  Cyrus  O.  Godtrey,*  with 
whom  he  had  become  associated  in  business.  But  in  this  respect 
he  is  mistaken.  Though  he  may  have  hnparted  to  the  managers 
the  information  acquired  by  his  explorations,  the  knowledge  of  the 
existence  and  general  character  of  the  deposits  had  been  communi- 
cated to  them  years  before  by  the  engineers  appointed  to  survey 
the  route  for  the  construction  of  the  road.  Thev  had  reported 
that  coal  in  inexhaustible  quantities,  of  suitable  quality  for  the  pur- 
poses of  the  company,  was  found  so  near  the  line  of  tne  road  as  to 
render  its  extraction  and  delivery  easy  and  convenient.  It  is  of 
little  moment,  however,  whether  the  knowledge  of  the  existence, 
character,  extent,  and  accessibility  of  the  deposits  was  obtained 
from  the  complainant  or  from  others ;  it  is  sufticient  that  the  di- 
rectors of  the  Union  Pacific  Railroad  Company,  having  the  control, 
and  management  of  its  road  and  business,  were  informed  upon  the 
subject  at  the  time  the  contract  mentioned  was  made.  Tnat  con- 
tract was  as  follows : 

"  This  agreement,  made  this  16th  day  of  July,  in  the  year  of 
onr  Lord  one  thousand  eight  hundred  and  sixty-eight,  between  the 
Union  Pacific  Railroad  Company,  by  its  proper  omcers,  of  the  first 

5,rt,  and  Cynis  O.  Godfrey  and  Thomas  Wardell,  of  the  State  of 
issouri,  or  assigns,  parties  of  the  second  part : 
"  Witnesseth,  that  the  said  party  of  the  first  part  agrees  that  the 
said  parties  of  the  second  part  may  prospect  at  their  own  expense 
for  coal  on  the  whole  line  of  the  Union  Pacific  Railway  and  its 
branches  and  extensions,  and  open  and  operate  any  mines  discov- 
ered, at  their  own  expense ;  that  said  railroad  company  agrees  to 
purdiase  of  said  parties  of  the  second  part  all  clean  merchantable 
coal  mined  along  its  road,  needful  for  engines,  depots,  shops,  and 
other  purposes  of  the  company,  and  to  pay  for  the  same  the  first 
two  years  at  the  rate  of  six  dollars  per  ton ;  for  the  next  three 
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years  at  five  dollars  per  ton ;  for  the  four  years  thereafter  at  four 
dollars  per  ton  ;  and  for  the  six  years  remaining  at  the  rate  of  three 
dollars  per  ton,  delivered  upon  the  cars  at  the  mines  of  the  said 
party  of  the  second  part,  and  which  shall  not  be  less  than  ten  per 
cent  added  to  the  cost  of  the  same  to  the  said  party  of  the  second 
part.  This  contract  to  be  and  remain  in  full  force  and  effect  for 
the  full  term  of  fifteen  years  from  tlie  date  hereof. 

"  The  said  railroad  company  agrees  to  facilitate  the  operations  of 
the  said  parties  of  the  second  part,  in  prospecting  and  otnerwise,  by 
means  oi  such  information  as  it  may  possess,  and  by  furnishing 
free  passes  on  its  road  to  the  agents  oi  the  parties  of  the  secona 
part,  not  exceeding  six  in  number.  Said  railroad  company  further 
agrees  to  put  in  switches  and  the  necessary  side-tracks,  at  such 
points  as  may  be  mutually  agreed  upon,  for  the  accommodation  of 
the  business  of  the  said  parties  of  tne  second  part ;  that  the  said 
parties  of  the  second  part  agi'ee  to  make  all  necessary  exertions  to 
increase  the  demand  and  consumption  of  coal  by  outside  parties 
aloTig  the  line  of  said  railroad,  and  to  open  and  operate  mmes  at 
such  points  where  coal  may  he  discovered,  as  may  be  desired  by 
said  railroad  company ;  ana  to  expend  within  the  first  five  years 
from  the  date  of  this  agreement,  in  the  purchase  and  development 
of  mines  and  mining  lands,  and  improvements  for  the  opening, 
successful  and  economical  working  of  the  same,  not  less  than  the 
sum  of  twenty  thousand  dollars ;  ^so  to  furnish  for  the  use  of  the 
said  railroad  company  good  merchantable  coal,  and  to  pay  all  ex- 
penses for  improvements  for  loading  coal  into  cars.  Any  improve- 
ment desired  by  said  railroad  company  in  regard  to  the  coal  to  be 
used  by  it  shall  be  at  the  cost  of  said  railroad  company. 

"  In  consideration  of  their  exertions  to  increase  the  demand  for 
coal,  and  the  large  sum  to  be  expended  in  improvements,  it  is  fur- 
ther agreed  that  the  parties  of  the  second  part  shall  have  the  right 
to  transport  over  the  said  railroad  and  its  branches,  for  the  next  nf- 
teen  years  from  the  date  of  this  agreement,  coal  for  general  con- 
sumption at  the  same  freight  that  will  be  charged  to  others  ;  but 
the  said  parties  of  the  second  part  shall  be  entitled,  in  consideration 
of  services  to  be  rendered  as  herein  provided,  to  a  drawback  of 
twenty-five  per  cent  on  all  sums  charged  for  the  transportation  of 
coal. 

"  The  said  railroad  company  agrees  to  furnish  the  parties  of  the 
second  part  such  cars  as  they  may  require  in  the  operation  of  their 
business,  and  to  transport  them  as  promptly  as  possible.  This 
agreement  to  remain  in  force  for  fifteen  years. 

"  The  coal  lands  owned  bv  said  party  of  the  first  part  are  hereby 
leased  for  the  full  term  of  fifteen  years  to  the  said  parties  of  the 
second  part  or  their  assigns,  for  the  purpose  of  working  the  same 
as  may  seem  to  them  profitable  ;  said  parties  of  the  second  part  to 
pay  for  the  first  nine  years  a  royalty  of  twenty-five  cents  per  ton 
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for  each  ton  of  coal  taken  from  their  lands,  excepting  always  coal 
taken  from  entries,  air-courses,  or  passage-ways,  lor  which  coal  no 
royalty  shall  be  paid ;  payments  for  the  same  being  due  and  pay- 
able monthly. 

"  The  royalty  for  the  last  six  years  of  this  lease  shall  he  free,  pro- 
vided the  price  of  coal  to  the  railway  company  is  reduced  to  three 
dollars  per  ton.  If  three  dollars  and  twenty-hve  cents  or  more  per 
ton,  then  in  that  case  the  royalty  shall  be  as  during  the  tiret  nme 
years. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals, 
this  the  day  and  year  iirst  above  mentioned. 

(Signed)  "Oliver  Ames. 

"  PresiderU  of  the  Union  Pacijic  li.  R.  Co. 

'*  C.  O.  Godfrey. 
"Thomas  Wardell." 

This  contract  on  the  part  of  the  railroad  company  was  made  by 
direction  of  the  Executive  Committee  of  the  Board  of  Directors, 
of  whom  the  president  was  one,  and  not  by  the  board  itself.  It 
M  as  never  reported  to  the  board  for  its  consideration  or  action. 
But,  notwithstanding  this  defect,  in  August  following  the  con- 
tractors, Wardell  and  Godfrey,  entered  upon  its  execution,  and  be- 
gan work  on  several  mines  along  the  line  of  the  road.  Soon 
aftervvards  Godfrey  transferred  his  interest  to  Wardell,  perceiving, 
as  the  bill  alleges,  that  sums  beyonds  those  stipulated  would  be  re- 
quired, and  bemg  alarmed  at  the  risks  which  ne  believed  he  had 
assumed. 

In  January  following  (1869)  a  corporation  under  the  laws  of 
Nebraska,  called  the  T(\  yoming  Coal  and  Mining  Company,  was 
formed  to  develop  and  work  the  mines,  having  a  capital  stock  of 
$500,000,  divided  into  shares  of  one  hundred  dollars  each,  a  ma- 
jority of  which  was  taken  by  six  of  the  directors  of  the  railroad 
company,  one  of  whom  was  its  president ;  and  to  it  Wardell  as- 
signed his  contract  without  any  consideration. 

The  corporation  continued  the  execution  of  the  contract,  War- 
dell acting  as  its  superintendent,  secretary,  and  general  manager, 
an<i  delivered  coal  as  needed  by  the  railroad  company  up  to  the 
13th  of  March,  1874,  when  the  officers  and  agents  of  that  com- 
pany, by  order  of  its  directors,  took  forcible  possession  of  the 
mines  and  of  the  books,  papers,  tool-^,  and  other  ])ersonal  property 
of  the  coal  company,  which  thev  have  held  and  used  ever  since. 
Hence  the  present  suit,  which  Wardell  brings  in  his  own  name,  al- 
leging as  a  reason  that  a  majority,  if  not  all,  of  the  directors  and 
stockholders  of  the  coal  company,  except  himself,  are  also  directors 
and  stockholders  of  the  railroad  company,  and  that,  therefore,  he 
can  obtain  no  relief  by  a  suit  in  the  name  of  the  coal  company. 
He  prays  that  an  accoxmt  may  be  taken  of  the  amount  due  for  the 
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coal  delivered  to  the  railroad  company ;  for  drawback  on  freight 
from  the  date  of  the  contract  to  the  forcible  seizure  alleged ;  for 
coal  extracted  from  the  mines  since  their  seizure ;  for  the  property 
of  the  coal  company  taken,  and  for  the  damages  arising  from  the 
seizure  and  the  attempted  abrogation  of  the  contract ;  and  that  the 
rights  and  interests  of  the  several  parties  may  be  ascertained  and 
declared ;  and  for  general  relief. 

To  this  bill  the  railroad  company  filed  an  answer,  setting  up  in 
substance  three  defences : 

1st.  That  the  contract  of  July  16th,  1868,  was  a  fraud  upon  the 
company ;  that  it  was  made  on  its  part  by  the  executive  committee 
of  its  board  of  directors,  a  majority  of  whom  were,  by  previous 
agreement,  to  be  equally  interested  with  the  contractors  in  it,  and 
for  that  reason  its  terms  were  made  so  favorable  to  the  contractors 
and  unfavorable  to  the  company  as  to  enable  the  former  to  make 
large  gains  at  the  expense  of  the  latter,  and  that  the  organization 
of  the  Wyoming  Coal  and  Mining  Company  was  a  mere  device  to 
enable  those  directors  to  participate  in  the  profits ;  and  that,  there- 
fore, the  contract  was  of  no  validity  and  binding  obligation  upon 
the  company ; 

2(1.  That  at  the  time  of  the  seizure  of  the  property  the  railroad 
company  was  the  owner  of  nine  tenths  of  the  stock  oi  the  coal  com- 
pany and  had  become  apprehensive  that  Wardell,  its  superintendent 
and  manager,  would  not  furnish  the  coal  needed  to  run  the  trains; 
and — 

3d.  That  since  then  the  coal  company  and  the  railroad  company, 
through  their  boards  of  directors,  have  had  a  settlement  of  their 
transactions,  by  which  the  contract  of  July  16th,  1868,  has  been  re- 
scinded and  the  sum  of  one  million  doUare  allowed  to  the  coal  com- 
pany, and  that  the  railroad  company  has  set  apart  and  tendered  to 
the  complainant  one  hundred  thousand  dollars  for  his  share  in  the 
c^^al  company  in  that  settlement. 

Tiie  court  below  held  that  the  contract  of  July  16th,  1868,  was  a 
fraud  upon  the  company,  but  that  the  complainant  was,  apart  from 
it,  entitled  to  some  compensation  for  his  time,  skill,  and  services 
while  engaged  in  taking  out  the  coal,  with  the  return  of  the  money 
actually  invested  and  compensation  for  its  use,  the  amount  to  be 
credited  with  what  he  haa  actually  received  out  of  the  business ; 
and  that  at  his  election  he  could  have  an  accounting  upon  that 
basis  or  take  the  one  hundred  thousand  dollars  tendered  by  the 
company.  Of  the  alternatives  thus  offered  the  complainant  elected 
to  take  the  one  hundred  thousand  doUai's  instead  of  having  the  ac- 
counting mentioned,  but  appealed  to  this  court  from  the  decree, 
contending  that  the  contract  itself  was  valid  and  that  he  is  entitled 
to  an  accounting  upon  that  hypothesis. 

The  complainant,  therefore,  can  derive  no  benefit  from  the  con- 
tract thus  tainted,  or  sustain  any  claim  against  the  railroad  comj>anj 
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for  its  repudiation.  The  coal  company  may,  perhaps,  be  entitled 
to  reasonable  compensation  for  the  labor  actually  expended  in  the 
development  of  the  mines  and  delivery  of  coal  to  the  railroad  com- 
pany, considered  entirely  apart  from  the  contract ;  and  also  for  its 
property  forcibly  taken  possession  of  by  the  officers  of  the  railroad 
company.  But  an  accounting  for  compensation  thus  limited  is  not 
desired  by  him,  and  as  the  two  companies  have  since  settled  the 
matter  in  dispute  between  them  by  the  payment  of  one  million  of 
dollars  to  the  coal  company,  of  A'hich  one  hundred  thousand  dol- 
lars has  been  set  apart  tor  complainant,  and  he  has  elected  to  take 
that  sum  if  an  accounting  cannot  be  had  upon  the  assumed  validity 
of  the  contract,  the  decree  of  the  court  below  is  affirmed. 

The  evidence  in  the  case  justifies  the  conclusion  of  the  court  be- 
low as  to  the  nature  of  the  conti*act  of  July  16th,  1868.  It  was 
evidently  drawn  more  for  the  benefit  of  the  contractors  than  for 
the  interest  of  the  company.  The  extent,  value,  and  accessibility 
of  the  coal  deposits  along  the  line  of  the  road  of  the  company  were, 
as  stated  above,  well  known  at  the  time  to  its  directors,  having  the 
immediate  control  and  management  of  its  business.  Wardell,  the 
principal  contractor,  informed  those  with  whom  he  chiefly  dealt  in 
negotiating  the  contract,  that  coal  could  be  delivered  to  the  com- 
pany at  a  cost  of  two  dollars  per  ton,  yet  the  contract,  which  was 
to  remain  in  force  fifteen  years,  stipulated  that  the  company  should 
pay  treble  this  amount  per  ton  for  the  coal  the  first  two  years,  two 
and  a  half  times  the  amount  for  the  next  three  years,  twice  the 
amount  for  the  following  four  vears,  and  one  half  more  for  the 
balance  of  the  time.  And  lest  these  rates  miffht  prove  too  little, 
the  contract  further  provided  that  the  sum  pain  should  not  be  less 
than  ten  per  cent  added  to  the  cost  of  the  coal  to  the  contractors. 
These  terms  and  the  leasing  of  all  the  coal  lands  of  the  company 
for  fifteen  years  to  those  parties  upon  a  royalty  of  twenty-five  centg 
a  ton  for  the  first  nine  years  and  without  any  royalty  afterwards  if  the 
price  of  the  coal  should  be  reduced  to  three  dollars,  with  the  stip- 
ulation to  provide  side-tracks  to  the  mines,  and  also  to  funiish  cars 
for  transportation  of  coal  for  general  consumption,  and  after  charg- 
ing them  only  what  was  charged  to  others,  to  allow  them  a  draw- 
back of  twenty-five  per  cent  on  the  sums  paid,  gave  to  them  a  con- 
tract of  the  value  oi  millions  of  dollars.  These  provisions  would 
of  themselves  justly  excite  a  suspicion  that  the  directors  of  tlie  rail- 
road company,  who  authorized  tne  contract  on  its  behalf,  had  been 
greatly  deceived  and  imposed  upon,  or  that  they  were  ignorant  of 
tne  cost  at  which  the  coal  could  be  taken  from  the  minfe  and  de- 
livered to  the  company.  But  the  evidence  shows  that  those  di- 
rectors were  neither  deceived  nor  imposed  upon,  nor  were  they 
"without  information  as  to  the  probable  cost  of  taking  out  and  de- 
livering the  coal.  And  what  is  of  more  importance,  it  shows,  as 
alleged,  their  previous  agreement  with  the  contractors  for  a  joint 
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intercBt  in  the  contract,  and,  in  order  that  they  might  not  appear 
as  co-con tractorfl,  that  a  corporation  should  be  formea  in  which  they 
should  become  stockholders,  and  to  which  the  contract  should  be 
assigned ;  and  that  this  agreement  was  carried  out  by  the  subse- 
quent formation  of  the  Ti^oming  Mining  and  Coal  Company  and 
tneir  taking  stock  in  it.  This  matter  was  so  well  understood  that 
when  the  contractors  commenced  their  work  in  developing  the 
mines  and  taking  out  the  coal,  they  kept  their  accounts  in  the  name 
of  the  proposed  company,  though  no  such  company  was  organized 
until  months  afterwards. 

It  hardly  requires  argument  to  show  that  the  scheme  thus  de- 
signed to  enable  the  directors,  who  authorized  the  contract,  to  di- 
vide with  the  contractors  large  sums  which  should  have  been  saved 
to  the  company,  was  utterly  mdefensible  and  illegal.  Those  direc- 
tors, constituting  the  executive  committee  of  the  board,  were  clothed 
with  power  to  manage  the  affairs  of  the  company  for  the  benefit  of 
its  stockholders  and  creditors.  Their  character  as  agents  forbade 
the  exercise  of  their  powers  for  their  own  personal  enas  against  the 
interest  of  the  company.  They  were  thereby  precluded  from  de- 
riving any'  advantage  from  contracts  made  bv  their  authority  as  di- 
rector, except  through  the  company  for  which  they  acted.  Their 
position  was  one  of  great  trust,  and  to  engage  in  any  matter  for 
their  personal  advantage  inconsistent  with  it  was  to  violate  tlieir 
duty  and  to  commit  a  iraud  upon  the  company. 

It  is  among  the  rudiments  of  the  law  that  the  same  person  cannot 
act  for  himself  and  at  the  same  time,  with  respect  to  the  same  mat- 
ter, as  the  agent  for  another  whose  interests  are  conflicting.    Thua 
a  person  c^mnot  be  apurchaser  of  property  and  at  the  same  time 
the  Jigent  of  the  vendor.     The  two  positions  impose  different  ob- 
ligations, and  their  union  would  at  once  raise  a  conflict  between  in- 
terest and  duty  ;  and,  "  constituted  as  humanity  is,  in  the  majority 
of  cases dut\'  would  be  overborne  in  the  stniggle."    Mareh  v,  Whit- 
more,  21  Wall.,  178,  183.      The  law,  therefore,  will  always  con- 
demn the  transactions  of  a  party  on  his  own  behalf  when,  in  re- 
spect to  the  matter  concerned,  he  is  the  agent  of  others,  and  'will 
relieve  against  them  whenever  their  enforcement  is  seasonably  re- 
sisted.     Direetoi-s  of  corporations,  and  all  pei-sons  who  stand  in  a 
fiduciary  relation  to  other  parties,  and  are  clothed  with  power  to 
act  for  them,  are  subject  to  this  rule ;  they  are  not  permitted  to  oc- 
cupy a  position  which  will  conflict  with  the  interest  of  parties  they 
represent  and  are  bound  to  protect.      They  cannot,  as  agents  or 
trustees,  enter  into  or  authorize  contracts  on  behalf  of  those  for 
whom  they  are  appointed  to  act,  and  then  personally  participate  in 
the  benefits.      Hence  all  arrangements  by  directors  of  a  railroad 
company,  to  secure  an  undue  advantage  to  themselves  at  its  expense, 
by  the  formation  of  a  new  company  as  an  auxiliary  to  the  original 
one,  with  an  understanding  that  they,  or  some  of  them,  shall   take 
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stock  in  it,  and  then  that  valuable  contracts  shall  be  given  to  it,  in 
the  profits  of  which  they,  as  stockholders  in  the  new  company,  are 
to  share,  are  so  many  unlawful  devices  to  enrich  themselves  to  the 
detriment  of  the  stockholders  and  creditors  of  the  original  company, 
and  will  be  condemned  whenever  properly  brought  before  the  courts 
for  consideration.  Great  Luxembourg  Co.  v.  Magnay,  25  Beav., 
586 ;  Benson  v.  Heathom,  1  Young  &  Coll,  C.  C,  326 ;  Flint  & 
Pere  Marquette  Railway  Co.  v.  Dewey,  14  Mich.,  477 ;  European 
&  North  American  Railway  Co.  v.  Poor,  59  Me.,  277  ;  and  Drury 
V.  Cross,  7  Wall.,  299. 

The  scheme  disclosed  here  has  no  feature  which  relieves  it  of  its 
fraudulent  character,  and  the  contract  of  July  16,  1868,  which  was 
an  essential  part  of  it,  must  go  down  with  it.  It  was  a  fraudulent 
proceeding  on  the  part  of  the  directors  and  contractors  who  devised 
and  carried  it  into  execution,  not  only  against  the  company,  but 
also  against  the  government,  which  had  largely  contributed  to  its 
aid  by  the  loan  of  bonds  and  by  the  grant  ojf  lands.  By  the  very 
terms  of  the  charter  of  the  company  five  per  cent  of  its  net  earn- 
ings were  to  be  paid  to  the  government.  Those  earnings  were 
necessarily  reduced  by  every  transaction  which  took  from  tne  com- 
pany its  legitimate  profits.  It  is  true  that  some  of  the  directors, 
who  approved  of  or  did  not  dissent  from  the  contract,  early  stated 
that  they  held  their  stock  in  the  coal  company  for  the  benefit  of 
the  railroad  company  and  transferred  it,  or  were  ready  to  transfer 
it,  to  the  latter  ;  but  the  majority  expressed  such  a  purpose  only 
when  the  character  and  terms  of  the  contract  became  known  and 
they  were  desirous  to  screen  themselves  from  censure  for  their 
conduct. 

The  principle  upon  which  the  case  of  Warden  v.  Union  Pacific  Ry.  Co.  et 
al.  was  decided  is  a  familiar  and  reasonable  one,  the  chief  interest  of  the  case 
lying  in  the  application  of  the  principle  to  a  new  state  of  facts. 

It  is  well  settled  that  in  all  courts  exercising  equitable  powers  the  ofSicera 
and  directors  of  corporations  are  viewed  as  trustees  either  of  the  corporation 
as  an  artificial  body,  or  of  the  aggregate  body  of  the  stockholders.  Thomp- 
son on  Liability  of  Off.  and  A^.  of  Corps.,  861,  etc.  Hence  they  have  no 
right  to  make  use  of  their  position,  or  of  the  knowledge  that  they  may  have 
acquired  by  reason  of  holding  the  same,  to  promote,  either  directly  or  indi- 
rectly, their  private  advantage,  save  with  the  knowledge  or  concurrence, 
express  or  implied,  of  the  corporation.  European,  etc.,  R.  R.  Co.  v.  Poor, 
59  Me.,  277. 

Instances  of  the  application  of  this  rule  are  frequent.  Thus  where  it  was 
shown  that  a  director  of  a  railroad  company  received  commissions  from  cer- 
tain parties  who  sent  freight  upon  the  road,  be  was  held  liable  to  account  for 
these  commissions  to  the  company.  Ex- parte  Hill,  32  L.  8.  (Ch.),  34.  So 
where  the  directors  of  a  company  sold  the  business  to  others  for  a  low  price 
and  received  commissions  on  the  sale,  it  was  held  that  they  could  not  retain 
these  commissions.  Gaskell  v.  Chambers,  28  Beav.,  860.  So  where  the 
directors  of  a  company  allowed  a  mortgage  upon  its  property  to  bo  foreclosed, 
in  order  to  evade  liability  on  their  endorsements  for  the  company,  it  was  held 
that.  tli(i  tuile  under  the  foreclosure  could  not  stand,  as  being  tainted  with  con- 
structive fraud.     Drury  «.  Cross,  7  Wall.,  299.     In  short,  no  action  on  tlie 
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part  of  officers  or  directors  of  a  corporation  wherein  they  make  use  of  their 
official  position  to  put  themselves  in  a  better  position  than  thej  otherwise 
would  be,  will  be  countenanced  by  the  law.     The  following  are  the  leading 
cases  on  this  point  in  England  and  the  United  States:  Bowes  «.  Toronto,  11 
Moore  P.C.,  463;  Ptjabf)ay  v.  Flint,  6  Allen,  62;  Menicr  v.  Hooper  Telegraph 
Works,  L.  R.,  9  Oh.,  350;  Goodin  v.  Canal  Co.,  18  Ohio  St.,  169;  Richard- 
son «.  Insurance  Co.,  43  N.  II.,  263;  Brewster  d.  Stratman,  4  Mo.  App.,  24; 
Gallery  v.  Albion  Exchange  B^mk,  41  Mich.,  169;   Harts  v.  Brown,  77  III., 
226 ;  Bliss  «.  Mattesuu,  45  N.  Y.,  22 ;  Cuml^rland  Coal  and  Iron  Co.  v.  Par- 
rish,  42  Md.,  498;   Stewart  v.  Lehigh  Valley  R.  R.  Co.,  88  N.  J.  L.,  505; 
Coomi.  of  Tippecanoe  Co.  t>.  Reynolds,  44  Ind.,  509;  Bestor  v,  Wathen,  60 
111.,  138;  Port «.  Russell,  86 Ind.,  60;  Emporium,  etc.,  v.  Emorie,  54  111.,  345; 
Great  Luxembourg  Ry.  Co.  «.  Magnay,  25  Beav.,  586 ;   Imperial  Mercantile 
Credit  Ass'n  «.  Coleman,  L.  R.,  6  H.  L.,  189;  York  v.  Hudson,  16  BeaT., 
485;  Parkers.  McEenna,  L.  R.,  10  Ch.,  96;  Parkers.  Nickerson,  112  Mass., 
195;  European,  etc.,  R.  R.  Co.  «.  Poor,  69  Me.,  277;  Redmond  ©.  Dickerson, 
9  N.  Y.  Eq.,  509;  Pickering's  Case,  L.  R.,  6  Ch.,  625;  Madrid  Bank  v.  Pelly, 
L.  R,,  7  Eq.,  442;  Ex- parte  Bennett,  18  Beav.,  339;  Cumberland  Coal  Co.c. 
Sherman,  80  Barb.,  553;  Hodges  v.  New  England  Screw  Co.,  1  R.  L,  312;  3 
R.  L,  9;  Butis  v.  Wood,  37  N.  Y.,  317;  Blake  v.  Buffalo  Creek  R.  R  Co.,  56 
N.  Y.,  485;  Ex-parte  Larking,  4  Cli.Div.,  566;  Aberdeen  Ry.  Co.  t.  Blaikey, 
1  Macq.,  482;  In  re  Anglo-Greek  Steam.  Co.,  L.  R.,  2  Eq.,  1;  Hoffman  Coal 
Co.tJ.  Cumberland  Coal  Co.,  16  Md.,  456;  Ward  v.  Salem  Street  Railway,  108 
Mass.,  332;  Kimmell  v.  Geeting,  2  Grant,  Cas.  125;   Bradbury  v.  Barnes,  19 
Cal.,  120;    Murray  v.  Vanderbilt,  30  Barb.,  140;    Jacks<m  v.  Ludeling,    21 
Wall.,  616;  Koehler  tJ.  Black  River  Falls  Co.,  2  Black,  715;  Wood  p.  Dum- 
mer,  8  Mason,  309;  Heath  v.  Erie  Ry.  Co.,  8  Blatch.,  847;  Coleman  v.  R.  R. 
Co.,  38  N.  Y.,  201;   Ogden  f>.  Murray,  39  N.  Y.,  207;   Bliss  t>.  Matteson,  45 
N.  Y.,  22;  Scott  v.  De  Peyster,  1  Edw.,  ch.  513;  Como  «.  Port  Henry  Iron 
Co.,  12  Barb.,  64;   Fremont  v.  Stone,  42  Barb.,  169;    Buffalo  R.  R,  Co. «. 
Lampson,  47  Barb.,  633;  Blatchford  d.  Ross,  5  Alb.  Pr.  (N.  Y.),  538;  Davi- 
son V.  Seymour,  1  Bosw.,  88;    Risley  «.  Ind.,  B.  &  W.  R  R  Co.,  1  Hun., 
262;  Gray  v.  N.  Y.  &  V.  R.  R.  Co.,  8  Hun.,  883;  Zinn's  Cases  on  Trusts,  466; 
Cov.  &  Lex.  R  R.  Co.  v.  Bowler,  9  Bush,  408;  United  Society  of  Shakers  f?. 
Underwood,  9  Bush,  617;    Buell  «.  Buckingham,  16  la.,  284;   San  F.  &  N. 
Pac.  R  R.  Co.  «.  B.  Co.,  48  Cal.,  398;  Hale  «,  Bridge  Co.,  8  Kan.,  466;  Mes- 
sina V.  Qoldthwaite,  34  Tex.,  135;   Eimmel  v.  Stoner,  18  Pa.  St.,  155;  San 
Diego  V.  San  Diego  Ry.  Co.,  44  Cal.,  106;  Abbott  v.  American  H.  R  Co.,  33 
Barb.,  578 ;  Polar  Star  Lodge  v.  Polar  Star  Lodge,  16  La.  Ann.,  76 ;  Paine  v. 
Lake  Erie  R  R.  Co.,  81  Ind.,  283;  Burbridge  v.  Morris,  34  L.  J.,  N.  S.,  131; 
Benson  v.  Heathem,  3  Y.  &  C,  326 — ^and  many  others. 

But  this  rule  does  not  absolutely  preclude  a  director  or  officer  of  a  com- 
pany from  dealing  with  the  company  or  being  interested  m  contracts  made 
by  them.  If  he  acts  fairly,  honestly  and  uprightly,  there  would  seem  to  be 
no  reason  why  he  may  not  deal  with  the  company  as  others  do.  Such  con- 
tracts are  of  course  scrutinized  most  carefully,  but  if  the  officer  or  director 
appears  to  have  taken  no  unfair  advantage  of  his  position,  and  more  particu- 
larly if  he  has  made  a  full  and  complete  disclosure  of  the  nature  and  extent 
of  his  interest  in  the  matter  in  question,  there  would  seem  to  be  every  reason 
for  holding  such  contracts  to  be  valid  and  binding.  Stark  Bank  «.  U.  8.  Pot- 
tery Co.,  34  Vt.,  14;  European,  etc.,  R  R.  Co.  v.  Poor,  69  Me.,  277;  Aah- 
hurst^s  Appeal,  60  Pa.  St.,  291.  Though  the  burden  of  proof  is  undoubtedly 
on  the  officer  or  director  to  vindicate  the  transaction  from  suspicion.  St. 
James*  Church  c.  Church  of  Redeemer,  45  Barb.,  356. 

The  general  rule  seems  to  be  that  directors  or  officers  of  corporations  who 
are  also  creditors  may  protect  themselves  from  loss  by  the  same  means  open 
to  other  creditors.    Buell  v.  Buckingham,  16  la.,  284;  Whitewell  «.  Warner, 
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20  Vt.,  425;  Sargent  v.  Webster,  13  Mete.,  497;  Hay  ward  f>.  Pilgrim  Society, 

21  Pick.,  270;  Smith  tJ.  Lansing,  2  N.  Y.,  22;  Stratton  v.  Allen,  C.  E.  Green, 
229 ;  Gordon  u.  Preston,  2  Watts,  385 ;  Central  R.  R.  Co.  «.  Claghorn,  1 
Speer  Eq.,  545;  St.  Louis  «.  Alexander,  23  Mo.,  488;  Hoyle  v.  P.  &  M.  R.  R. 
Co.,  54  N.  Y.,  814;  Van  Hook  t.  Somerset  Mfg.  Co.,  1  Halst.  Ch.,  137-688; 
Merrick  v.  Peru  Coal  Co.,  61  111.,  472;  Ellis  v.  B.,  H.  &  E.  R.  R.  Co.,  107 
Mass.,  1;  Olcott  «.  Tioga  R.  R.  Co.,  27  N.  Y.,  867;  South  Baptist  Church  •• 
Olapp,  18  Barb.,  35. 

Contracts  with  railroad  directors  whereby  they  for  a  compensation  under 
take  to  alter  or  establish  their  road,  depots  or  works  so  as  to  promote  pri' 
vate  interests,  are  void,  as  contravening  public  policy.     Fuller  v.  Dame,  18 
Pick.,  472;    Union  Pac.  R.  R.  Co.  v.  Durant,  1  Cent.  L.  J.,  582;   Pac.  Ry. 
Co.  «.  Seeley,  45  Mo.,  212;  Bestorv.  Wathen,  60  111.,  138. 

On  the  subject  of  promoters  of  corporations  several  interesting  questions 
have  arisen.  They,  too,  occupy  a  fiduciary  position.  See,  on  this  point, 
Madrid  Bank  «.  Pelly,  L.  R.,  7  Eq.,  442;  Hunt's  Case,  87  L.  J.  (Ch.),  278; 
Redmond  v.  Dickerson,  9  N.  J.  Eq..  509;  Carling's  Case,  L.  R,  20  Eq.,  580; 
Forbes'  Case,  L.  R.,  8  Ch.,  768;  Miller's  Case,  L.  R.,  5  Ch.  Div.,  70;  Hay's 
Case,  L.  R.,  10  Ch.,  593;  Erlanger  v.  New  Sombrero  Phosphate  Co.,  L.  R., 
5  Ch.  Div.,  73;  Simons  v.  Vulcan  Oil  Co.,  61  Pa.  St.,  202;  McElhenny's  Ap- 
peal, ibid.,  181;  Rice's  Appeal,  79  Pa.  St.,  168;  Ahl's  Appeal,  do.,  204; 
bhort  V,  Stevenson,  68  Pa.  St.,  95 ;  Densmore  Oil  Co.  v,  Densmore,  64  Pa.  St., 
49  (approved  and  followed  in  Pennsylvania  in  Pennell's  appeal,  decided  by 
the  Supreme  Court,  January,  1881,  unreported);  Blatchford  «.  Ross,  54 
Barb.,  42. 

IMrectors  may  become  liable  by  reason  of  any  of  the  breaches  of  trust  as 
above  (1)  to  the  company,  (2)  to  the  stockholders  or  any  part  of  them,  or  (8) 
to  creditors  of  the  company.  For  a  full  account  of  the  modes  and  forms  of 
relief,  see  Field  on  Corporations,  §  895  et  seq. ;  Thompson  on  the  Liability  of 
the  otecers  and  Agents  of  Corporations,  page  851,  etc. 


Appeal  of  Gowen  et  al. 

(Advance  Oate,  Pennsylvania  Reports.     May  23,  1881.) 

CarporatiUme — Philadelphia  dk  Reading  Railroad  Co, —  Charter  of-— Construction 
of  provisions  of  §§  4,  5,  arid  21  rdaiive  to  meetings  vf  stoekhdders — Majority 
of  stockholders —  When  not  necessary  for  election  of  officers. 

By  section  4  of  the  charter  of  the  Philadelphia  &  Reading  R.  R.  Co.  it  is 
provided  that  the  stockholders  shall  meet  on  the  second  Monday  of 
January,  in  every  year,  at  such  place  as  may  be  fixed  upon  by  the  by- 
laws, of  which  notice  shall  be  given  at  least  twenty  days  previously  by 
the  secretary,  and  choose  by  a  majority  of  the  voters  present  the  officers 
for  the  ensuing  year,  who  shall  continue  in  ofiSce  for  one  year,  or  until 
others  are  chosen. 

By  section  5  the  manner  of  conducting  the  election  of  officers  is  set  forth, 
and  it  is  further  provided  that  if  at  any  time  an  election  shall  not  be 
made,  the  corporation  shall  not  be  dissolved,  but  that  it  shall  be  lawful 
to  hold  a  meeting  for  the  election  of  officers  on  any  day  thereafter,  the 
president  and  secretary  giving  at  least  ten  days'  previous  notice  thereof. 

By  section  21  it  is  provided  that  special  meetings  may  be  called  by  order  of 
the  president  and  managers,  or  by  order  of  the  president  at  the  request  of 
the  holders  of  one  fourth  part  of  the  stock;  of  which  meetings  ten  days' 
notice  must  be  given,  specifying  the  object  thereof;  and  at  which  meet- 
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ings  no  businesd  can  be  transacted  unless  a  majority  of  the  stockholdera 
are  present  in  person  or  by  proxy. 

By  the  by-laws  it  is  provided  that  the  board  of  managers  shall  have  all  the 
power  and  authority  granted  by  law  to  the  company,  except  in  such 
matters  as  might  be  specially  excepted  by  the  by-laws. 

By  reason  of  a  defect  in  the  notice  given  by  the  secretary,  of  the  annual  or 
charter-day  meeting  for  the  year  1881,  no  meeting  nor  election  of  officers 
took  place  on  that  day.  Subsequently,  on  January  29,  1881,  the  board 
of  managers,  by  resolution,  called  a  meeting,  which  they  termed  ^^  spe- 
cial,*^ on  March  14,  1881,  to  receive  the  annual  report,  take  such  action 
in  reference  to  the  affairs  of  the  company  as  might  seem  advisable,  and 
elect  officers  for  the  ensuing  ye^.  Notice  of  this  meeting  was  duly 
published  at  once,  signed  by  the  secretary.  Upon  the  day  appointed  the 
meeting  was  held,  and  an  election  took  place  for  officers,  at  which  elec- 
tion a  majority  of  the  votes  of  all  the  stockholders  was  not  cast: 

EM  (affirming  the  decree  of  the  court  below)^  that  the  meeting  of  March  14, 
1881,  was  held  under  and  by  virtue  of  the  fifth  and  not  by  virtue  of  the 
twenty-first  section  of  the  charter ;  that,  therefore,  it  was  not  necessaiy 
that  a  majority  in  interest  of  the  stockholders  should  be  present  at  such 
meeting  in  order  to  validate  its  proceedings,  and  that,  therefore,  those 
persons  who  received  a  majority  of  the  votes  that  were  then  cast  were 
duly  and  legally  elected  officers  of  the  company  for  the  ensuing  year. 

Meecur,  J. — The  manifest  intent  of  the  fifth  section  of  the 
charter  is  to  provide  a  remedy  in  case  of  a  failure  to  elect  any  or 
all  of  the  oflScers  at  any  time  or  from  any  cause,  no  matter  how  it 
may  have  happened,  and  whether  or  not  a  meeting  had  previously 
been  held. 

Sharswood,  C.  J.,  Trunkby,  J.,  and  Stebrett,  J.,  dissent. 

Appeal  from  a  decree  of  the  Common  Pleas  No.  2,  of  Philadel- 
phia County. 

Bill  in  equity,  filed  by  Robert  McCalmont  et  al.,  trading  as 
McCalmout,  Bros.  &  Co.,  against   the  Philadelphia   &  Keaaing 
Railroad  Co.,  and  Franklin  B.  Gowen  et  al.,  setting  forth,  inter 
alia,  as  follows :  That  the  complainants  were  stockholders  in  the 
said  railroad  company  defendant.     That  owing  to  a  failure  on  the 
part  of  the  oliicers  of  the  company  defendant  to  give  proper  notice 
of  the  annual  meeting  required  by  the  charter  to  be  held  upon  the 
second  Monday  of  «January,  1881,  no  election  for  oflScers  of  the 
said  coiripany  was  held  upon  that  day,  by  reason  whereof  the  de- 
fendant Gowen,  the  then  president,  and  the  other  defendants,  the 
then  officers  of  the  said  company,  held  over  and  continued  to  ex- 
ercise the  functions  of  their  several  offices.     That  at  a  meeting  of 
the  board  of  managere,  held  January  29,  1881,  the  board  passed  a 
resolution  that  a  meeting  of  stockholders  should  be  held  on  Mon- 
day, March  14,  1881,  at  12  M.,  and  thereby  directed  the  secretary 
to  advertise  the  meeting  in  the  following  lorm : 

*<  Philadelphia  &  Reading  Railboad  Company, 

^^  General  Office,  227  South  Fourth  Strkbt, 

**  Philadelphia,  January  29,  1881. 
^'The  Board  of  Managers  of  the  Philadelphia  &  Reading  Railroad  Com* 
pany  has  convened  a  special  meeting  of  the  stockholders,  to  oe  held  on  Mon- 
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day,  the  fourteenth  day  of  March,  1881,  at  twelve  o'clock  M.,  in  the  A8semt)Iy 
Buildings,  at  the  southwest  corner  of  Tenth  and  Chestnut  streets,  in  the  city 
of  Philadelphia,  to  hear  the  annual  report  of  the  president  and  managers,  to 
take  such  action  in  reference  to  the  affairs  of  the  company  as  may  seem,  ad- 
visable, and  to  elect  a  president,  six  managers,  a  treasurer,  nnd  a  secretary. 
With  a  view  to  avoiding  all  doubt,  it  is  advisable  that  proxies  shall  be  dated 
within  three  months  of  the  date  of  meeting. 

*'By  order  of  the  Board  of  Managers, 

**D.  J.  Bbowh, 

**  Secretary." 

That  the  complainants  had  reason  to  believe  that  an  attempt  would 
be  made  to  prevent  the  holding  of  an  election  for  oflScers  of  the 
company  at  the  meeting  on  March  14,  1881,  unless  a  majority  in 
value  of  all  the  stockholders  of  the  company  should  attend  in  per- 
son or  by  proxy.  That  the  defendant  Gowen  held  proxies  for  a 
large  number  of  shares,  many  of  which  were  not  properly  regis- 
tered to  entitle  them  to  be  voted  upon  ;  that  it  was  very  imjiortant' 
for  the  interest  of  all  persons  concerned  in  the  future  welfare  of* 
the  company  that  all  the  proceedings  of  the  said  meeting  should 
be  conducted  in  a  legal  and  orderly  manner. 

The  complainants  therefore  prayed,  inter  alia,  that  the  persons 
who  should  act  as  judges  at  the  said  election  on  March  14,  1881, 
should  be  directed  to  report  to  the  court  the  list  of  voters  and  the. 
votes  offered  at  said  election,  giving  in  each  case  the  reasons  of  the 
judges  for  receiving  or  rejectmg  any  vote  which  should  be  objecteA 
to  at  said  election,  and  that  they  should  file  with  their  report  the 
ballots  polled — together  with  the  proxies,  whenever  such  votes 
should  be  by  proxy — and  all  protests  and  other  papers  that  must 
be  filed  with  them,  for  the  examination,  approval,  or  order  of  the 
court  in  relation  thereto.  The  bill  also  prayed  for  a  special  injunc- 
tion to  restrain  the  said  Gowen  from  voting  upon  the  proxies  of 
said  stockholders  holding  shares  not  properly  registered,  and  for 
other  relief. 

Upon  hearing  of  the  motion  for  an  injunction,  it  was  agreed  by 
all  the  parties  that  George  M.  Dallas,  Esq.,  should  be  appointed 
master,  topreside  at  and  supervise  the  proceedings  at  said  meetings 
and  that  William  L.  Mactier  and  John  Walker,  Jr.,  should  act  as 
judges  at  said  election.  The  court  thereupon  entered  a  decree, 
appointing  Geo.  M.  Dallas,  Esq.,  master,  and  Messi's.  Mactier  and 
Walker  judges,  and  directing  tliera  to  report  to  the  court  tlie  pro- 
ceedings of  the  meeting,  and  the  separate  counts  of  the  votes,  as 
therein  particularly  directed,  and  other  matters  pertaining  thereto. 

The  master  filed  his  report  March  21, 1881,  wliereby  it  appcarcfl 
that  the  whole  number  of  stockholders  appearing  upon  the  registry 
books  of  the  company  on  the  day  of  the  meeting  represented 
687,643  sliares;  that  stockholders  were  present  at  the  meeting  in 
person  or  by  proxy,  duly  registered  on  the  day  of  meeting,  re{)rt>» 
senting  292,053  shares ;  that  the  stockholders  who  had  been  regis* 
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tered  for  three  calendar  months  preceding  the  day  of  meeting 
represented  273,106  shares ;  that  tne  judges  received  and  coiintei^ 
as  votes  of  stockholders  duly  registered  as  such  at  the  time  of  the 
election,  votes  upon  211,077  shares ;  and  that  the  separate  count 
of  the  votes  of  such  stockholders  as  had  been  registered  for  three 
calendar  months  previous  to  the  time  of  the  election  resulted  in  a 
total  of  such  votes  upon  208,287  shares ;  of  which  last-mentioned 
votes  Frank  S.  Bond,  for  president,  received  208,225,  and  F.  B. 
Gowen,  for  president,  received  62;  that  George  F.  Tyler  and 
othere,  for  managers,  received  208,225 ;  that  Edward  L.  Kinsley, 
for  secretary,  received  208,225 ;  and  that  Samuel  Bradford,  for 
treasurer,  received  208,237. 

The  master  further  reported  that  a  letter  was  read  at  the  meet- 
ing from  Mr.  Gowen  dated  March  14,  1881,  stating  that  he  held 
proxies  representing  372,853  shares,  constituting  a  clear  majority 
of  all  the  bona  fide  holders  of  stock,  a  number  of  which  had  not 
been  registered  for  three  months,  and  that  as  no  decision  had  been 
announced  by  the  court  upon  the  question  of  the  effect  of  non- 
registry  for  three  months,  he  abstained  from  attending  the  meeting. 

The  defen(hvnts  filed  their  answer  March  24,  1881,  setting  forth, 
inter  alia,  that  the  annual  meeting  of  stockholders  required  by  the 
charter  to  be  held  upon  the  second  Monday  in  January  had  not 
been  held,  through  an  inadvertence  of  the  secretary  pro  tern,  in  ad- 
vertising the  meeting  to  be  held  at  an  unauthorized  place ;  that  the 
meeting  of  March  14,  1881,  had  been  called  by  the  board  of  man- 
agers and  advertised  as  a  "  special  meeting,"  under  section  21  of 
the  charter  ;  that  they  were  advised  that  a  majority  in  value  of  all 
the  stockholders  constituted  a  quorum  necessary  for  the  transaction 
of  any  business  at  that  meeting,  and  that  such  quorum  was  not 
present.  That  the  defendant  Gowen  held  proxies  repi-esenting  a 
majority  in  value  of  all  the  stockholdei's,  authorizing  nim  to  vote 
at  said  meeting  ;  that  as  many  of  said  shares  had  not  been  rois- 
tered within  three  months  of  the  meeting,  Gowen  feared  that  if  it 
should  be  decided  that  they  were  not  entitled  to  be  voted  upon,  a 
minority  might  be  enabled  (if  a  quorum  was  pi-esent)  to  elect  a  ticket 
opposed  to  tlie  wislies  and  policy  of  a  majority,  and  he  therefore 
absented  himself,  and  was  infonned  that  others  had  done  likewise, 
in  order  to  prevent  the  obtaining  a  quonim  at  said  meeting;  and 
thereby  prevent  the  possibility  of  an  election,  thus  enabling  the  old 
officers  to  hold  over,  thereby  giving  effect  to  the  real  wisnes  of  a 
large  majority  of  the  stockliolders. 

The  material  clauses  of  the  charter  upon  the  construction  of 
which  the  questions  involved  in  this  case  depend  are  the  following : 

**  Section  4.  That  the  stockholders  shall  meet  on  the  second  Monday  of 
January,  in  every  year,  at  such  place  as  may  be  fixed  upon  by  the  by-laws, 
of  ^vhich  notice  shall  be  given  at  least  twenty  days  previously  by  the  secre- 
tary in  the  Dowspapers  before  mentioned,  and  choose  by  a  majority  of  the 
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▼oters  present  the  officers  for  the  ensuing  year,  as  mentioned  in  the  third  sec- 
tion of  this  act,  who  shall  continue  in  office  for  one  year  until  others  are 
chosen,  and  at  such  other  time  as  they  may  be  summoned  by  the  managers  in 
such  manner  and  form  as  shall  be  prescribed  by  the  by-laws,  at  which  annual 
or  special  meeting  they  shall  have  full  power  and  authority  to  make,  alter, 
or  repeal,  by  a  majority  of  the  votes  in  the  manner  aforesaid,  all  such  by- 
laws, rules,  orders,  and  regulations  as  aforesaid,  and  to  do  and  perform  every 
other  corporate  act." 

"Section  5.  Tliat  the  election  of  officers  provided  for  in  the  third  section 
of  this  act  shall  be  conducted  in  the  following  manner:  That  is  to  say,  the 
managers  for  the  time  being  shall  appoint  two  of  the  stockholders,  not  being 
managers,  to  be  judges  of  the  said  election,  and  to  conduct  the  same,  after 
having  taken  and  subscribed  an  oath  or  affirmation  before  an  alderman  or 
justice  of  the  peace,  well  and  truly  and  according  to  law,  to  conduct  such 
election  to  the  best  of  their  knowledge  and  abilities;  and  the  said  judges 
shall  decide  upon  the  qualifications  of  voters,  and  when  the  election  is  closed 
shall  count  the  votes  and  declare  who  has  been  elected,  and  if  it  shall  at  any 
time  happen  that  an  election  of  president,  managers,  treasurer,  and  secretary, 
or  other  officers,  shall  not  be  made,  the  corporation  shall  not  for  that  cause 
be  dissolved,  but  it  shall  be  lawful  to  hold  and  make  such  election  of  presi- 
dent, managers,  secretary,  or  other  officers,  on  any  day  thereafter,  by  giving 
at  least  ten  days*  notice  by  the  president  or  secretary,  in  the  newspapers  be- 
fore mentioned,  of  the  time  and  place  of  holding  the  said  election.  And  the 
president,  managers,  treasurer,  secretary,  and  other  officers  of  the  preceding 
year  shall,  in  that  case,  continue  to  act  and  be  invested  with  all  the  powers 
belonging  to  their  respective  situations,  until  an  election  shall  take  place." 

**  Sbction  21.  And  be  it  further  enacted  by  the  authority  aforesaid.  That 
at  each  annual  meeting  of  the  stockholders,  the  president  and  managers  of 
the  preceding  year  shall  exhibit  to  them  a  complete  statement  of  the  affairs  and 
proceedings  of  the  company  for  such  year,  and  that  special  meetings  of  the 
stockholders  may  be  called  by  order  of  the  president  and  managers,  or  by 
the  president  at  the  request  of  the  stockholders  holding  one  fourth  the 
amount  of  the  capital  stock,  on  like  notice  as  that  required  for  annual  meet- 
ings, specifying,  however,  the  object  of  the  meeting ;  but  no  business  shall 
be  transacted  at  such  meeting  except  that  for  which  it  shall  have  been  called, 
nor  unless  a  majority  in  value  of  the  stockholders  shall  attend  in  person  or 
by  proxy." 

The  only  pertlDent  sections  of  the  by-laws  are  as  follows  : 

'  Sbctiok  1.  First,  the  meetings  of  the  company  shall  be  held  at  the  com- 
pany's office,  in  Philadelphia,  unless  specially  convened  elsewhere  by  the 
board  of  managers." 

^*  Section  5.  The  board  of  managers  shall  have  all  the  powers  and  au- 
thority granted  by  luw  to  the  company,  except  in  suv:h  matters  as  may  be 
specially  excepted  by  the  by-laws,  and  they  shall  have  power  to  devise  and 
to  carry  into  execution  any  agreements  and  contracts  which  they  may  con- 
sider calculated  to  promote  the  interests  of  the  company. " 

After  argument  on  bill,  answer,  and  master's  report,  the  court 
on  April  9, 1881  (Habe,  P.  J.),  delivered  the  following  opinion  : 

The  single  question  in  this  case  is,  did  the  election  For  president 
and  managers  of  the  Reading  Railroad  Company,  which  occurred 
on  the  14th  of  March,  take  place  under  the  fourth  and  fifth  sections 
of  the  charter,  or  was  it  held  under  the  twenty-first  section  ?  It  is 
conceded  that  the  qualifications  for  the  exercise  of  the  right  of  suf- 
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f rage  were  the  sazne  in  either  aspect,  to  wit :  That  the  voters 
should  have  been  i-egistered  as  stockholders  for  at  least  three 
months,  that  their  votes  should  be  cast  in  person  or  by  a  "  proxy" 

S'ven  within  three  months  of  the  day  of  the  election  ;  and  finally, 
at  the  choice  should  be  made  by  a  majority  of  the  voters  present 
in  person  or  by  "  proxy." 

The  difference  is  that  while,  agreeably  to  the  twenty-first  section, 
"  No  business  shall  be  transiicted  .  .  .  unless  a  majority  in 
value  of  the  stockholders  shall  attend  in  person  or  by  proxy,"  no 
such  condition  appears  in  the  fouith  and  fifth  sections,  which,  on 
the  contrary,  treat  the  election  of  the  officers  who  are  to  represent 
the  corporation,  and  through  whom  alone  it  can  exercise  its  powers, 
as  a  duty  which  the  stockholders  owe  to  themselves  and  to  the  com- 
munity, and  which  may  consequently  be  performed  by  those  who 
are  present,  whether  they  are  or  are  not  a  majority  of  the  whole 
number  of  j^ersons  interested.  Such  at  least  is  the  obvious  mean- 
ing, if  the  nfth  section  of  the  charter  is  to  be  regarded  as  intended 
to  supplement  the  fourth  section,  and  provide  for  a  failure  to  ful- 
fil the  obligation  which  that  prescribes.  It  is,  however,  contended 
by  the  counsel  of  the  present  board  of  managers  that  the  fifth  sec- 
tion should  be  read,  not  in  the  order  in  which  it  appears  in  the  in- 
strument, but  in  connection  with  the  twenty-first  section,  and  they 
must  be  regarded  as  parts  of  one  whole — the  former  indicating  the 
end  in  view,  and  the  latter  supplying  the  machinery  by  which  it 
is  to  be  accomplished. 

The  question  thus  presented  was  twice  argued  by  counsel  of 
known  ability,  who  ransacked  every  comer  of  the  instrument  in 
the  hope  of  finding  something  that  would  support  their  respective 
views,  out  the  result  was  simply  to  prove  that  the  meaning  of  the 
Legislature  must,  as  it  regards  the  point  actually  in  dispute,  be 
sought  in  the  language  ofthe  sections  to  which  1  have  already  re- 
ferred, and  that  they  are  the  only  ones  which  prescribe  the  manner 
in  which  the  meetings  of  the  Reading  Railroad  are  to  be  conducted, 
and  what  are  the  requisites  of  a  legal  choice. 

Turning,  therefore,  to  the  fourth  section,  as  prior  in  place  and 
in  the  natural  sequence  of  events,  we  find  that  it  speaks  with  no 
ambiguous  voice.  ''  The  stockholders,"  so  run  the  words,  "  shall 
meet  on  the  second  Monday  of  January  in  every  year,  at  snch 
places  {Ls  may  be  fixed  upon  by  the  by-laws,  of  which  notice  shall 
be  given  at  least  twenty  days  previous  by  the  secretary,  in  the 
newspapers  before  mentioned,  and  choose,  by  the  majority  of  votes 
present,  oflicers  for  the  ensuing  year,  as  mentioned  in  the  third 
section  of  this  act,  who  shall  continue  in  office  for  one  year,  and 
until  others  are  chosen,  and  at  such  other  time  as  they  may  be 
summoned  by  the  managers,  in  such  manner  and  form  as  shall  be 
prescribed  by  the  by-laws,  at  which  annual  or  special  meeting  they 
shall  have  full  power  and  authority  to  make,  alter,  or  repeiu,  by  a 
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majority  of  the  voteB,  in  the  manner  aforesaid,  all  such  by-laws, 
rules,  orders,  and  regulations  as  aforesaid,  and  to  do  and  perform 
every  other  corporate  act."  The  qualifications  for  the  exercise  of 
the  right  of  suffrage  are  then  prescribed,  and.  the  conditions  on 
irhich  votes  may  be  cast  by  proxy.  It  may  be  added  that  the 
stockholders  never  made  a  by-law  authorizing  the  managers  to  call 
the  "  special"  meetings  contemplated  in  this  section,  but  that  the 
first  by-law  provides  that  "  the  meetings  of  the  company  shall  be 
held  at  the  company's  office  in  Philadelphia,  unless  specially  con- 
vened elsewhere  by  the  board  of  managers." 

The  language  above  cited  is  too  clear  for  doubt.  It  is  made 
imperative  on  the  stockholders  to  meet  on  the  second  Monday  of 
January  in  every  year,  and  choose  a  president  and  board  of  man- 
agei-s,  and  the  means  are  prescribea  for  carrying  this  command 
into  effect.  The  charter  does  not  contemplate  a  call  by  the  man- 
agers, or  indeed  by  any  one,  but  that  the  stockholders  will  attend 
at  the  appointed  time,  and  at  a  place  to  be  designated  by  the  by- 
laws, "  01  which  notice  is  to  be  given  by  the  secretary."  The  line 
of  duty  was  thus  so  clearly  drawn  that  all  might  follow,  and  that 
the  law  might  afford  redress  in  the  event  of  neglect. 

If  we  now  examine  the  fifth  section  it  will  be  found  in  harmony, 
both  as  regards  thought  and  expression,  with  the  fourth.  Experi- 
ence had  abundantlp  shown,  and  it  would  be  obvious  to  every  reflect- 
ing mind,  that,  however  carefully  the  charter  was  drawn,  there 
might  still  be  a  failure  to  elect.  The  stockholders  might  not  be 
dniy  notified,  or  might  be  prevented  from  assembling  by  some 
accidental  cause,  qr  the  meeting  might  break  up  without  accom- 
plishing its  object.  Unless  some  provision  was  made  for  such  a 
resnlt,  the  consequences  would  be  serious  and  might  involve  a  loss 
of  the  franchise.  The  common  law  regarded  a  corporation  as  an 
artificial  body,  which  would,  like  the  natural  body,  become  extinct 
on  the  failure  of  the  organs  re(juisite  for  the  performance  of  its 
functions,  or  at  the  least  be  subject  to  dissolution  at  the  instance 
of  the  Attorney-General. 

The  fifth  section  accordinglyprovides,  in  conformity  with  the 
precedents  in  England  and  the  United  States,  that  if  it  shall  hap 
pen  that  an  election  of  president,  managers,  treasnrer,  secretary, 
or  other  officers  shall  not  be  made,  the  corporation  shall  not  for 
that  cause  be  dissolved,  but  it  shall  be  lawful  to  hold  and  make 
such  election  of  president,  managers,  secretary,  treasurer,  or  other 
officers,  on  any  day  thereafter,  by  giving  at  least  ten  days'  notice, 
signed  by  the  president  or  secretary,  in  the  newspapers  before 
mentioned,  of  the  time  and  place  of  holding  such  election ;  and  the 
president,  managers,  treasurer,  secretary,  and  other  officers  of  the 
preceding  year  snail  in  that  case  continue  to  act,  and  be  invested 
with  all  the  powers  belonging  to  their  respective  situations  until 
«D  election  snail  take  place. 
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The  langaage  is  so  closely  analogous  to  that  of  the  fourth  section 
as  to  show  not  only  that  the  object  is  the  same  in  both,  but  that  it 
is  to  be  effected  by  like  means.  The  meeting  is  to  take  place  not 
in  obedience  to  a  call,  but  for  the  discharge  of  a  duty,  which  is  not 
less  imperative  because  it  has  been  deferred ;  and  notice  is  to  be 
given  in  order  to  afford  an  opportunity  for  the  simultaneous  action 
which  would  be  impracticable  if  the  stockholders  were  not  in- 
formed of  the  time  and  place  at  which  they  were  expected  to 
attend. 

There  is  a  command,  but  it  is  the  command  of  the  law,  and  the 
president  and  secretary  are  simply  the  instruments  through  which 
it  is  announced.  True,  they  liave  a  discretion  as  to  when  and 
where,  because  the  Legislature  could  not  foresee  the  various  con- 
tingencies that  might  arise ;  but  it  is  a  discretion  confined  within 
narrow  bounds,  and  that  may,  as  the  recent  opinion  of  Judge  Alli- 
son indicates,  be  controlled  oy  the  courts  if  it  misused.  If  they 
acted  with  fidelity  and  promptitude,  the  meeting  would  presnmar 
bly  take  place  within  a  few  days  or  weeks,  and  a  presiaent  and 
board  of  managers  would  be  cnosen  in  due  course.  If,  on  the 
other  hand,  the  notice  was  not  given  within  a  reasonable  time ;  if 
the  day  which  was  named  were  too  remote,  or  the  place  inaccessi- 
ble ;  or  if  the  president  and  secretary  disagreed  and  designated 
different  times  and  places,  there  would  be  a  manifest  disregard  of 
oHicial  duty,  which  might,  agreeably  to  the  decision  above  referred 
to,  be  corrected  by  a  bill  in  equity  or  mandamus. 

The  remaining  section  to  be  considered  is  the  twenty-first. 
Omitting  the  first  clause,  which  has  no  bearing  op  the  case  in  hand, 
this  reads  as  follows :  "  Special  meetings  of  the  stockholders  may 
be  called  by  orc'er  of  the  president  and  managers,  or  by  the  presi- 
dent, at  the  request  of  tlie  stockholders  holding  one  fourth  the 
amount  of  the  capital  stock,  on  like  notice  as  Uiat  required  for 
annual  meetings,  specifying,  moreover,  the  object  of  the  meeting ; 
but  no  business  shall  be  transacted  at  such  meeting  except  that  for 
which  it  shall  have  been  ciiUed,  nor  unless  a  majority  in  value  of 
the  stockholders  shall  attend  in  person  or  by  proxy." 

The  motive  for  the  introduction  of  this  section  is  easily  discerni- 
ble. Provision  had  been  made  in  the  fourth  and  fifth  sections  for 
the  election  of  a  president  and  boaixi  of  managers,  whose  powers 
would  be  adequate  for  all  ordinary  purposes.  Questions  might, 
nevertheless,  conceivably  arise  requiring  an  authority  from  the 
stockholders,  and  the  board  was  accordingly  authorized  to  call 
special  meetings  for  such  emergencies ;  but  it  was  at  the  same  time 
provided,  in  order  to  ^uard  against  surprise  and  secure  a  full 
attendance,  that  a  majority  of  the  stockholder  should  be  requisite 
to  constitute  a  quorum  for  the  transaction  of  business. 

The  object  of  the  twenty-first  section  and  the  rules  which  it  pre- 
scribes are,  therefore,  obviously  different  from  those  of  the  fourth 
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and  fifth  sections.  Agreeably  to  the  one,  all  the  registered  stock- 
holders are  entitled  to  vote;  agreeably  to  the  other,  only  those 
stockholders  who  have  been  registered  for  three  months.  A  quorum 
is  essential  under  the  twenty-first  section,  but  there  is  no  such  pro- 
vision in  the  fourth  and  fifth  sections.  A  meeting  may  be  con- 
vened under  the  last-named  section  on  ten  days'  notice,  but  at  least 
twenty  days  must  elapse  before  the  stockholders  can  assemble  under 
the  twenty-first  section. 

It  is,  notwithstanding,  contended  by  the  respondents'  counsel 
that  the  twenty-first  section  governs  the  fifth  section,  and  precludes 
the  right  to  elect,  unless  a  majority  in  value  of  the  stockholders  are 
present  in  person  or  by  proxy ;  or,  in  other  words,  their  contention 
18  that  although  the  right  to  elect  is  in  the  stockholders  who  have 
been  registered  for  three  months,  and  a  majority  of  such  persons 
attend  and  desire  to  exercise  it,  other  pijrsons  who  are  not  so  quali- 
fied may  prevent  an  election  by  absenting  themselves.  Such  a 
power  may  well  exist,  as  regards  the  meeting,  called  for  the  trans- 
action of  business  under  section  21,  but  is  altogether  at  variance 
with  the  purpose  disclosed  in  the  preceding  sections.  It  is  con- 
ceded that  a  single  stockholder  may  elect  at  the  annual  meeting, 
although  the  rest  remain  away ;  and  there  is  no  sufficient  reason  for 
supposing  that  the  Legislature  meant  that  there  should  be  a  differ- 
ent rnle  for  meetings  held  under  the  fifth  section,  which,  as  I  have 
endeavored  to  show,  are  supplementary,  and  designed  to  fill  a  void 
arising  from  a  failure  of  the  annual  election. 

We  are,  therefore,  of  opinion  that  the  persons  returned  by 
the  master  as  having  received  a  majority  of  the  votes  cast  on  the 
14th  of  March  by  stockholders  whose  names  had  appeared  on  the 
books  for  at  least  three  months,  are  the  duly  elected  president  and 
managers  of  the  Beading  Railroad  Company. 

The  following  decree  was  subsequently  entered  : 

And  now,  to  wit,  April  13th,  A.D.  1881,  this  cause  coming  on, 
and  the  parties  appearing  and  being  heard,  and  it  appearing  from 
the  report  of  George  M.  Dallas,  Esq.,  the  master  heretofore  ap- 
pointed in  the  case  to  conduct  the  election  for  president,  managers, 
treasurer,  and  secretary  of  the  Philadelphia  &  Reading  Railroad 
Company,  held  at  the  Assembly  Buildings,  in  the  city  of  Philadel- 

fhia,  on  the  fourteenth  day  of  March,  A.D.  1881,  and  of  William 
#.  Mactier  and  John  Walker,  Jr.,  judges  of  said  election,  that  the 
said  election  was  duly  and  lawfully  held,  and  that  Frank  S.  Bond 
received  for  the  office  of  president  a  majority  of  all  the  legal  votes 
cast  at  the  said  election,  and  that  George  F.  Tyler  et  al.  respec- 
tively received  for  the  office  of  managers  a  majority  of  all  the  legal 
votes  cast  at  the  said  election,  and  that  Samuel  Bradford  received 
for  the  office  of  treasurer  a  majority  of  all  the  legal  votes  cast  at 
the  said  election,  and  that  Edgar  L.  Kinsley  received  for  the  office 
of  secretary  a  majority  of  all  the  legal  votes  cast  at  the  said  elec- 
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tion,  it  is  adjudged  and  decreed  that  at  the  said  election  Frank 
S.  Bond  was  duly  elected  president  of  the  Philadelphia  &  Heading 
Kailroad  Company ;  that  George  F.  Tyler  et  al.  were  duly  elected 
managers  of  the  Philadelphia  &  Readlug  Railroad  Company ;  that 
Samuel  Bradford  was  duly  elected  treasurer  of  the  Philadelphia  & 
Reading  Railroad  Company ;  and  that  Edgar  L,  Kinsley  was  duly- 
elected  secretary  of  the  Philadelphia  &  Reading  Railroad  Com- 
pany. And  it  is  further  ordered  that  the  clerk  of  this  court  fur- 
nish an  authenticated  copy  of  this  decree  to  Greorge  M.  Dallas, 
Esq.,  master ;  and  thereupon  the  said  George  M.  Dallas,  Esq.,  as 
presiding  officer  at  said  election,  certify  to  Frank  S.  Bond  his  elec- 
tion as  president  of  the  Philadelphia  &  Reading  Railroad  Com- 
fanv  ;  to  George  F.  Tyler  et  al.  their  election  as  managers  of  the 
Philadelphia  &  Reading  Railroad  Company  ;  to  Samuel  Bradford 
his  election  as  treasurer  of  the  Philadelphia  &  Reading  Railroad 
Company ;  and  to  Edgar  L.  Kinsley,  his  election  as  secretary  of  the 
Philadelphia  &  Readmg  Railroad  Company. 

The  respondents,  F.  5.  Gowen  et  al.,  thereupon  took  this  appeal, 
assigning  for  error  the  said  decree. 

John  G.  Johnson  and  James  E.  Gowen,  for  the  complainants: 
The  vital  question  for  decision  is  whether  or  not  it  waa  essen- 
tial that  a  majority  in  value  of  all  the  stock  should  be  represented 
at  the  meeting  of  March  14,  1S81,  to  make  a  valid  election  of  oflB- 
cere,  or  whether  a  majority  in  interest  of  the  stockholdera  actually 
present  or  duly  represented  (being  less  than  a  quorum)  was  sufii- 
cient. 

This  question  depends  upon  whether  the  meeting  was  a  special 
meeting   held   in   pursuance  of  section    21    of    Sie   charter,   or 
whether  it  was  a  meeting  lawfully  held  under  the  provisions  of 
the  second  clause  of  section  5  of  the  charter.     We  contend  tliat 
a  meeting  of  the  character  authorized  by  section  5  to  be  held  upon 
"at  least  ten  days'  notice,  signed  by  the  president  or  secretary,'* 
can  only  be  held  after  the  stockholders  have  regularly  met  at 
annual  meeting  upon  the  charter-day  and  have  failed,  from 
cause,  to  elect  one,  or  more,  or  all,  of  the  officers,  in  which  case  the 
stockholders  may,  under  section  5,  decide  upon  holding  sudi  sub- 
seauent  "special-general "  meeting  for  the  purpose  of  electing  sucfai 
othcers.     The  board  of  managers  have  no  right  to  call  such  a  meet- 
ing.     It  cannot  be  supposed  that  the  Legislature  contemplated   & 
failure  to  hold  the  annual  meeting  on  the  charter-dav,  and  then  au- 
thorize the  officers  to  call  a  subsequent  meeting  of  tlie  character  of 
an  annual  meeting,  at  their  convenience,  upon  a  subsequent  day,  or 
only  ten  days'  notice,  at  which  a  majority  of  those  present  conl^i 
elect.     Section  21,  however,  provides  that  special  meetings  of  tlie 
stockholders  may  be  called  bv  order  of  the  president  and  manas^ra 
upon  like  notice  as  that  required  for  annual  meetings  (twenty  days\ 
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for  the  transaction  of  special  business,  to  be  specified  in  the  notice, 
at  which  a  majority  in  value  of  the  stockholders,  attending  in  per- 
son or  by  proxy,  shall  be  necessary  to  constitute  a  quorum.  The 
board  of  managers,  by  resolution  passed  at  their  meeting  on  Jan- 
uaiy  29,  1881,  appointed  a  special  meeting  for  the  election  of  oiB- 
cers  to  be  held  on  the  14th  of  March,  1881,  and  in  the  notice 
which  they  directed  the  secretary  to  advertise  it  is  expressly  called 
a  "  special  meeting,  convened  by  the  Board  of  Managers."  This 
was  intended  to  be,  and  was,  a  special  meeting,  on  twenty  days'  no- 
tice, in  pursuance  of  section  21  of  the  charter,  at  which  a  majority 
of  all  the  stock  was  necessary  for  a  quorum. 

The  court  below  erred,  we  submit,  in  assuming  (1)  that  the  meet- 
ing provided  for  in  section  6  could  legally  be  held  whenever  there 
had  been  a  failure  to  elect  officers  on  the  charter-dav,  wliether  an 
annual  meeting  had  been  held  on  that  day  or  not.  (2)  In  assum- 
ing that  the  meeting  of  March  14  was  called  and  held  in  pursuance 
of  section  5.  (3)  In  deciding  that  a  quorum  of  a  majority  in  value 
of  all  the  stock  was  not  essential  for  the  transaction  of  business  at 
that  meeting,  and  that  the  ticket  represented  by  the  complainants 
was  lawfully  elected  by  a  majority  oi  those  present,  being  less  than 
a  quonim.  To  sustain  this  view  the  court  was  driven  to  find,  what 
was  not  even  averred  in  the  bill,  that  the  meethig  was  called  by 
the  secretary,  in  the  discharge  of  an  "imperative  duty"  comraandea 
by  the  charter,  the  time  being  fixed  in  the  exercise  of  his  discre- 
tion ;  whereas,  in  fact,  the  meeting  was  convened  and  the  time  and 
place  fixed  by  a  resolution  of  tlie  board  of  managers,  who  directed 
the  secretary  to  advertise  twenty  days'  notice.  The  charter  com- 
mands that  the  annual  meeting  shall  be  held  on  a  stated  day,  but 
that  it  shall  be  lawful  (thus  leaving  it  optional  with  the  stockholders) 
to  hold  a  subsequent  or  adjourned  meeting,  on  ten  days'  notice,  to 
be  signed  by  the  president  or  secretary. 

No  such  meetmg  was  ever  called.  The  secretary's  name  was 
appended  to  the  published  notice  in  pursuance  of  the  direction  of 
tlie  board,  and  simply  in  attestation  of  the  fact  that  the  meeting 
was  called  "by  order  of  the  board  of  managers."  lie  exercised 
no  discretion.  Even  if  he  had  the  power,  in  liis  discretion,  to  call 
a  meeting,  under  section  5  (which  we  do  not  admit),  he  did  not  do 
BO,  and  the  court  cannot  retrospectively  impute  to  liim  an  exercise 
of  discretion,  in  order  to  sus^an  the  validity  of  the  meeting  of 
March  14,  as  one  of  the  pecuLar  character  provided  for  1/  section 
5,  when  it  was,  in  fact  and  in  law,  a  meeting  of  an  entirely  distinct 
character,  provided  for  by  section  21  of  the  charter. 

There  may  be  grave  doubt  as  to  the  jurisdiction  of  a  court  of 
equity  to  supervise  and  decide  upon  the  validity  of  a  corporate 
election,  under  the  circumstances  of  this  case,  but  while  we  do  not 
admit  that  it  exists,  we  do  not  deny  the  jurisdiction,  and  we  are 
willing  to  submit  onrselves  to  the  decision  of  the  court. 
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John  C.  Bullitt  and  Ashbel  Green  (with  whom  was  Richard  C. 

Dale),  for  the  appellees : 

Jurisdiction  in  equity  is  given  to  the  Common  Pleas  by  the  Act 
of  June  16,  1836,  so  far  as  relates  to  "the  supervision  and  control 
of  all  corporations  other  than  those  of  a  municipal  character,"  which 
covers  this  case. 

It  is  now  settled  law  in  Pennsylvania  that  a  corporation  does  not 
die  because  of  a  failure  to  elect  oflScers  on  the  charter  election  day. 
The  right  of  election  is  inherent  in  the  stockholders,  and  the  only 
question  is,  in  case  of  failure  to  elect  on  the  annual  day.  How  shall 
the  election  he  made  so  that  all  stockholders,  present  or  absent, 
shall  be  bound? 

The  charter  here  provides  for  five  kinds  of  meetings :  fl)  The 
original  meeting  of  subscribers  for  organization.     (2  ana  3)  Section 

4  provides  for  two  kinds  of  meetings :  (a)  the  regular  annual  meet- 
ing, to  be  held  on  the  second  Monday  of  January  in  each  year. 
(J)  special  meetings,  to  be  held  at  such  times  as  may  be  prescribed 
by  tlie  by-laws.  As  the  by-laws  are  silent  upon  this  subject,  no 
such  meetings  have  ever  oeen  held,  and  this  charter  provision  is 
inoperative.  Section  4  also  prescribes  that  at  such  annual  and 
special  meetings  a  majority  of  the  votes  "shall  be  sufiicient  to  do 
any  corporate  act ;"  it  also  provides  for  the  qnalification  of  registra- 
tion three  months  prior  to  the  election,  and  as  to  the  mode  of 
voting.  (4)  Section  5  provides  for  a  fourth  kind  of  meeting, 
which  can  only  be  held  for  the  election  of  officers  in  case  it  should 
"at  any  time  happen"  that  an  election  of  any  officer,  or  officers, 
should  fail  to  be  made  on  the  charter-day.  Such  meeting  may  be 
held  on  any  day  thereafter  by  giving  at  least  ten  days'  notice, 
signed  by  the  president  or  secretary.  It  is  not  disputed  that  at 
such  meeting  a  majority  of  the  votes  present  is  sufficient  to  elect, 
as  in  the  case  of  tlie  annual  meeting.  (5)  Section  21  authorizes 
special  meetings  to  be  called  by  order  of  the  president  and  man- 
agers (on  like  notice  as  that  required  for  annual  meetings)  for  the 
transaction  of  special  business  specified  in  the  notice.  At  these 
meetin^rs  a  maioritv  in  value  of  all  the  stockholders  must  attend  or 
be  represented  by  proxy. 

Onr  position  is  that  section  21  of  the  charter  has  no  application 
to  the  meeting  held  on  March  14,  1881,  but  that  it  was  a  meeting 
lawfully  called,  and  held  under  the  provision  contained  in  section 

5  of  the  charter.  The  language  of  that  section  and  its  object  are 
lain.  If  there  was  any  failure  to  elect  officers  upon  the  charter- 
ay,  whether  caused  by  negligence  of  the  officers  or  by  any  other 

cause,  the  stockholders  were  given  a  prompt  and  easy  way  of  hold- 
ing another  meeting  to  elect  new  officers. 

[Sharswood,  C.  J. — Who  do  you  say  can  call  the  subsequent 
meeting  under  section  5  ?] 

The  call  should  be  signed  by  the  "  president  or  secretary,"  but 
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the  place,  if  elsewhere  than  at  the  company's  office,  mnfit  be  fixed 
by  tne  board  of  managers. 

[Shakswood,  C.  J. — Who  can  fix  the  timet] 

Either  the  president  or  secretary. 

[Shabswood,  C.  J. — Suppose  they  should  differ  ?] 

A  court  of  equity  might  lielp  us  in  that  case,  but  the  question 
has  never  arisen. 

The  scheme  of  this  charter  is  similar  to  nearly  all  the  other 
raiboad  charters  in  Pennsylvania^  except  that  this  alone  contains^ 
the  provisions  in  section  21.  The  provision  in  section  5  for  a 
subsequent  election  meeting  must  be  read  in  connection  witli  that 
in  section  4  for  the  annual  meeting.  That  it  does  not  derive  sup- 
port from  section  21  is  clearly  shown  by  its  position,  and  by  the 
absence  of  section  21  in  other  charters  which  contain  sections  4 
and  5.  The  words  "it  shall  be  lawful,"  in  section  5,  confer  not 
only  a  privilege  but  a  duty,  and  are  imperative.  The  managers 
fixed  the  place  for  the  meeting,  and  when  the  secretary  adopted 
their  action  and  called  a  meeting  for  March  14,  by  tneir  joint 
authority,  every  requisite  for  a  meeting  under  section  5  was  com- 
plied with. 

Moreover,  we  contend  that  the  board  of  managers  had  full  power 
to  order  and  fix  the  time  and  place  of  a  meeting  under  the  fifth 
section.  Section  2  of  the  charter  gives  to  the  corporation  the 
power  to  ordain  "such  by-laws,  ordinances  and  regulations  as  shall 
appear  necessary  and  convenient  for  the  government  of  said  corpo- 
ration, and  generally  to  do  all  and  singular  the  matters  and  things 
ivhich  to  them  it  shall  lawfully  appertain  to  do  for  the  well-being 
of  the  said  corporation  and  the  due  manaring  and  ordering  the 
affairs  of  the  same."  Bylaw  5  provides :  "The  board  of  managers 
shall  have  all  the  powers  and  authority  granted  by  law  to  the  com- 

Eany,  except  in  such  matters  as  may  be  specially  excepted  by  the 
y-laws."     There  is  no  exception  in  the  by-laws   restraining  the 
board  from  calling  such  nieetmg. 

If  the  other  side  are  correct  in  their  position  that  a  subsequent 
election  meeting  under  section  6  can  only  be  held  after  the  stock- 
holdei-s  have  met  at  the  annual  meeting  and  failed  to  elect,  then 
there  never  could  be  such  a  subsequent  meeting,  if,  from  accident 
or  design,  the  annual  meeting  was  not  held.  And  designino;  oflicera 
could  always  prevent  the  holding  of  an  annual  meeting  by  omit- 
ting to  give  proper  notice.  A  mandamus  could  not  be  issued 
before  the  expiration  of  the  time  allowed  them  to  give  notice,  and 
after  the  expiration  it  would  be  too  late.  The  construction  of  sec- 
tion 5  contended  for  by  the  other  side  requires  us  to  read  into  it  a 
condition  which  is  not  there,  and  which,  if  there,  would  defeat  its 
plain  object. 

Mebcub,  J. — This  contention  is  whether  the  election  of  officers 
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of  the  Philadelphia  and  Beading  Bailroad  Company,  made  on  the 
14th  of  Marcli,  1881,  ifi  invalid  by  reason  that  less  than  a  majority 
of  the  stockholders  attended  the  meeting  in  person  or  by  proxy. 
This  most  be  determined  by  an  examination  and  consideration  of 
the  charter  of  the  company.  A  clear  understanding  of  the  case  re- 
quires a  pretty  full  reference  to  some  of  its  provisions.  The  origi- 
nal act  01  incorporation  contains  twenty-iive  sections,  and  was  en- 
acted on  the  4th  of  April,  1833.  The  sections  which  refer  to  the 
election  of  officers  are  few.  Section  third  provides  that  the  com- 
missioners named  in  the  act  shall  call  a  meeting  of  the  subscribers 
to  (lie  stock,  to  effect  an  organization  of  the  company  and  to  choose 
one  president  and  six  managers,  a  treasurer,  secretary,  and  such 
other  officers  as  shall  be  deemed  necessary,  and  the  president  and 
managers  so  chosen  shall  conduct  the  business  of  the  company  until 
the  second  Monday  of  January  then  next,  and  until  like  officers 
fihall  be  chosen,  Section  fourth  declares  the  stockholders  shall 
meet  on  the  second  Monday  of  January  in  every  year,  in  such  place 
as  may  be  fixed  upon  by  the  by-laws,  oi  which  notice  shall  be  given 
at  least  twenty  days  previous  by  the  secretary,  in  the  newspapers 
before  mentioned,  and  choose  by  the  majority  of  votes  present  offi- 
cers for  the  ensuing  year,  as  mentioned  in  the  third  section  of  this 
act,  who  shall  continue  in  office  for  one  yeir  and  until  such  others 
are  chosen,  and  at  such  other  time  as  they  may  be  summoned  by  the 
manager,  in  such  manner  and  form  as  shall  be  prescribed  by  the  by- 
laws, at  which  annual  or  special  meeting  they  shall  have  full  power 
and  authority  to  make,  alter,  or  repeal  by  a  majority  of  the  votes, 
in  the  manner  aforesaid,  all  such  by-laws,  rules,  orders,  and  regula- 
tions as  aforesaid,  and  to  do  and  perform  every  other  corporate  act^ 
Section  fifth  declares :  "If  it  shall  at  anytime  happen  that  an  elec- 
tion of  president,  managers,  treasurer,  secretary,  or  other  officers 
shall  not  be  made,  the  corporation  shall  not,  for  that  reason,  be  dis- 
solved, but  it  shall  be  lawful  to  hold  and  make  such  election  of 
S resident,  managers,  secretary,  treasurer,  or  other  officers  on  any 
ay  thereafter  by  giving  at  least  ten  days'  notice,  signed  by  the 
president  or  secretary,  in  the  newspapers  before  mentioned,  of  the 
tune  and  place  of  holding  the  said  election,  and  the  president, 
mana<'er8,  treasurer,  secretary,  and  other  officers  of  the  pi-eceding 
year  sliall,  in  that  case,  conti.iue  to  act  and  be  invested  with  all  the 
power  belonging  to  their  respective  situations  until  an  election  shall 
take  place/'  llius  the  fourth  section  fixes  a  time  for  the  annual 
election  of  all  officers  of  the  company,  and  expressly  declares  they 
shall  be  chosen  by  a  majority  of  votes  present.  The  fifth  section 
recognizes  the  fact  that  for  some  accidental  cause  an  election  might 
not  be  made  on  the  day  named  therefor,  the  stockliolders  might 
neglect  to  meet,  or  if  they  met,  fail  to  elect.  If  for  either  of  these 
reasons,  or  for  any  other  cause,  an  election  was  not  then  made,  this 
section  was  intended  to  guard  against  injurious  consequences  fol- 
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lowing  therefrom,  and  to  give  the  stockholders  an  early  opportu- 
nity to  elect  officers.  Hence  it  authorized  an  election  to  be  held 
on  ten  days'  notice,  signed  by  either  the  president  or  secretary.  It 
does  not  specify  the  number  or  proportion  of  votes  necessary  to 
elect,  or  the  qualification  of  voters,  nor  the  time  the  proxies  shall 
have  been  executed.  As  all  these  had  been  distinctlv  stated  in  the 
preceding  section,  it  would  have  been  a  useless  repetition.  It  can- 
not with  any  plausibility  be  assumed  that  it  would  require  more 
votes  to  elect  then  than  on  a  previous  day,  nor  does  it  repeat  by 
whom  the  time  for  this  election  shall  be  hxed.  The  previous  sec- 
tion authorized  the  stockholders  to  meet  "  at  such  other  time"  after 
the  day  named  for  the  annual  election  as  they  might  be  summoned 
by  the  managers,  in  such  manner  and  form  as  shall  be  prescribed 
by  the  by-laws.  It  does  not  appear  that  any  by-law  was  adopted 
specially  applicable  thereto ;  but  the  first  by-law  provides  that  the 
pace  oi  meeting  of  the  company  shall  be  at  the  company's  office  in 
Philadelphia,  unless  specially  convened  elsewhere  by  the  managers. 
The  fifth  by-law  declares  the  board  of  managers  shall  have  all  the 
power  and  authority  granted  bylaw  to  the  company,  except  in  such 
matters  as  may  be  specially  excepted  by  the  by-laws.  No  by-law 
takes  from  the  managers  any  right  to  fix  the  time  for  the  election 
specified  in  the  fifth  section.  It  must  be  conceded  that  all  the 
stockholders  of  the  company  assembled  together  would  have  an  un- 
doubted right  to  fix  the  time  and  place  for  this  election  ;  it  must, 
therefore,  follow  that  this  by-law,  together  with  the  special  power 
given  by  the  fourth  section  and  the  general  powers  of  the  manag- 
ers, fully  authorized  them  to  call  this  meeting  on  the  contingency 
mentioned  in  the  fifth  section. 

No  election  of  officers  was  made  on  the  second  Monday  of  Janu- 
ary, 1881,  nor  was  any  meeting  of  stockholders  then  held;  the 
election  of  officers  was  made  on  the  14th  of  March,  by  a  majority 
of  the  votes  of  stockholders  assembled,  in  pursuance  o^  a  resolution 
of  the  board  of  manascers,  of  which  notice,  signed  by  the  secretary, 
was  duly  given.  It  is  contended  by  the  appellants  that  the  fifth 
section  applies  only  in  case  a  meeting  was  held  on  the  day  specified 
in  the  charter,  and  a  failure  then  to  perfect  an  election,  that  one  or 
more,  but  not  all  the  officers,  must  have  been  elected.  This  con- 
struction is  claimed  to  be  shown  by  the  fact  that  in  a  part  of  the 
section  the  names  of  the  officers  not  elected  and  to  be  elected  are 
stated  disjunctively.  This  narrow  interpretation  ignores  another 
part  of  the  section,  which  states  conjunctively  all  the  officers  of 
the  preceding  year,  and  that  they  shall  continue  to  act  until  an 
election  shall  take  place,  as  then  all  the  officers  of  the  corporation 
may  hold  over  until  an  election  shall  be  made.  It  follows  that  this 
section  may  be  called  into  exercise  and  take  effect  if  no  one  of  the 
officers  has  been  chosen.  The  better  view,  however,  is  to  look  at 
the  purpose  of  the  section.     Its  manifest  intent  is  to  provide  a 
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remedy  in  case  of  a  failure  to  elect  any  or  all  of  the  officers  at  any 
time  or  from  any  cause,  no  matter  how  it  may  have  Happened,  and 
whether  or  not  a  meeting  had  previoasly  been  held.  The  curative 
power  of  the  section  is  as  broad  as  the  existing  defect  It  is  in- 
tended to  furnish  a  full  remedy.  It  is  further  argaed  that  section 
5  must  not  be  considered  in  connection  with  section  4,  but  be 
deemed  an  adjunct  to  section  21,  and,  therefore,  an  election  the 
14th  of  March  could  be  held  under  the  latter  section  only.  This 
seems  to  us  a  forced  and  unnatural  construction  of  the  statute. 
The  fourth  and  fifth  sections  relate  to  the  same  subject-matter — 
that  is,  tlie  election  of  officers.  The  one  fixes  a  time  for  the  regu- 
lar annual  election  ;  the  other  authorizes  the  designation  of  a  later 
day.  In  case  of  a  failure  to  elect  on  the  former,  section  21  makes 
no  provision  in  regard  to  an  election  at  any  time  or  under  any  cir- 
cumstances, nor  any  reference  thereto.  It  appears  to  relate  only 
to  the  general  business  of  the  company.  A  meeting  under  it  can 
only  be  by  order  of  the  president  and  managers,  or  by  the  presi- 
dent, at  the  request  of  the  stockholders  representing  one-fourtn  the 
amount  of  the  capital  stock,  on  twenty  days'  notice. 

Section  5  requires  only  ten  days'  notice,  to  be  signed  by  either 
the  president  or  the  secretary,  and  does  not  require  that  any  spe- 
cific proportion  of  the  stockholders  shall  unite  m  requesting  the 
meeting  to  be  called. 

Section  21  declares  no  business  shall  be  transacted  other  than 
that  for  which  the  meeting  was  called;  nor  unless  a  majority  in 
vaiue  of  the  stockholders  shall  attend  in  person  or  by  proxy. 

Both  the  former  sections,  which  do  provide  for  the  election  of 
officers,  intend  that  all  the  powers  thereby  riven  may  be  exercised 
by  a  majority  of  all  the  votes  present  In  the  exposition  of  a 
statute  the  intention  of  the  law-makers  is  to  be  deduced  from  a 
view  of  the  whole  and  every  part  of  the  statute  taken  and  exam- 
ined together.  So  considered,  we  cannot  see  that  the  conclusion  at 
which  we  have  arrived  as  to  the  intent  of  this  statute  admits  of  any 
reasonable  doubt.  Every  object  and  purpose  of  the  twenty-first 
section,  including  the  manner  of  calling  its  provisions  into  action  and 
making  them  of  binding  force,  are  dissimilar  from  all  provisions  in 
previous  sections  providmg  for  elections.  It  is  impossible  for  section 
twenty-one  to  be  so  blended  with  section  five  as  to  make  them  har- 
monize in  all  their  parts.  Due  eflfect  can  be  given  to  both  by  per- 
mitting each  to  remain  as  the  law-makers  placed  them — ^not  only 
removed  from  each  other,  but,  still  further,  wholly  disconnected  in 
object  and  purpose.  The  regular  term  of  the  officers  chosen  for  the 
preceding  year  had  expired ;  the  right  of  the  stockholders  to  require 
an  election  to  be  held  should  not  be  unnecessarily  trammeled.  If 
the  view  taken  by  the  appellants  be  correct,  the  stockholders  repre- 
senting a  majority  of  the  stock  would  have  prevented  one  until  the 
next  annual  election.     The  officers  elected  for  one  year  would  hold 
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for  two  years.  When,  then,  can  effect  ever  be  given  to  the  fifth 
section  against  the  wish  of  the  majority  at  the  annual  meeting?  It 
does  not  apply  at  any  other  time.  The  majority  can  prevent  it 
being  exercised,  instead  of  goinff  to  the  clear  language  of  the 
statute,  that  an  election  may  be  held  at  any  time,  wlien  it  happens 
one  has  not  been  made.  This  view  practically  interpolates  the 
words,  "  This  section  shall  have  no  effect  if  the  stockliolders  repre- 
senting a  majority  in* value  of  the  stock  refuse  their  assent  thereto." 
The  illogical  and  mischievous  consequences  of  such  a  construction 
are  too  manifest  to  need  arpiment. 

The  answer  of  the  appellants  frankly  and  distinctly  admits  that 
Mr.  Gowen,  who,  they  believe,  held  the  proxies  of  a  majority  in 
value  of  the  stockholdei-s  of  the  company,  remained  away  from  the 
meeting  on  the  14th  of  March  with  the  view  and  for  the  purpose 
of  preventing  a  change  in  the  management  of  the  company.  To 
ffive  the  effect  intended  by  such  action,  from  such  motives,  would 
be  a  perversion  of  the  whole  spirit  of  the  act,  and  unjustly  prevent 
other  stockholders  from  voting  to  change  the  oflScers  of  the  com- 
pany. Those  who  voluntarily  absent  themselves  from  a  meeting 
duly  called  for  an  election  must  recognize  the  validity  of  the  elec- 
tion regularly  made  by  those  who  do  attend.  Such  absentees  pre- 
sent no  ground  for  relief  from  their  misfortune  or  their  folly.  The 
learned  judge  was,  therefore,  clearly  right  in  holding  the  election 
held  on  the  14th  of  March  to  be  valid.  Decree  aflfimed  and  ap- 
peal dismissed  at  the  cost  of  the  appellants. 

Dissenting  opinion  by  Trunkey,  J.,  in  which  Sharswood,  C  J., 
and  Stkrrett,  J.,  concurred  : 

The  charter  of  the  Philadelphia  and  Beading  Railroad  Company, 
in  section  3,  provides  for  the  organization  of  tlie  company  and  the 
election  of  a  president,  six  managers,  a  treasurer,  secretary,  and 
such  other  officers  us  shall  be  deemed  necessary,  who  shall  serve 
until  the  second  Monday  of  January  then  next,  and  until  like  offi- 
cers shall  be  chosen. 

Section  4  provides  "  That  the  stockholders  shall  meet  on  the 
second  Monday  of  January  in  every  year,  at  such  place  as  may  be 
tixen  upon  by  the  by-laws  .  .  .  and  choose  by  the  majority 
of  votes  present  offlcere  for  the  ensuing  year  .  .  .  who  shall 
continue  in  office  for  one  year  and  untu  others  are  chosen,  and  at 
such  other  times  as  they  may  be  summoned  by  the  managers,  in 
such  manner  and  form  as  shall  be  prescribed  by  the  by-laws,  at 
which  annual  or  special  meeting  they  shall  have  full  power  and 
authority  to  make,  alter,  or  repeal,  by  a  majority  of  the  votes  in  the 
manner  aforesaid,  all  such  by-laws,  rules,  orders  and  regulations  as 
aforesaid,  and  to  do  and  perform  every  other  corporate  act." 

Section  5  directs  the  manner  of  conducting  the  election,  and 
cont;uiis  this  clause:  '^And  if  it  shall  at  any  time  happen  that  an 
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election  Bhall  not  be  made,  the  corporation  shall  not  for  that  cause 
be  dissolved,  but  it  shall  be  lawful  to  hold  and  make  such  election 
of  president,  mana^rs,  treasurer^  or  other  ofiScers  on  any  day  there- 
after, by  giving  at  least  ten  days'  notice,  signed  by  the  president  or 
secretanr,  in  the  newsnapere  before  mentioned,  of  the  time  and 
place  of  holding  said  election." 

Section  21  provides  "  That  special  meetings  of  the  stockholders 
may  be  called  by  order  of  the  president  and  managers,  or  by  order 
of  the  president  at  the  request  of  the  stockholders  holding  one 
fourth  of  the  amount  of  the  capital  stock,  on  like  notice  as  that 
required  for  annual  meetings,  specifying,  moreover,  the  object  of 
the  meeting ;  but  no  business  shall  be  transacted  at  such  meetings 
except  that  for  which  it  shall  have  been  called,  nor  unless  a  mar 
jority  in  value  of  the  stockholders  shall  attend  in  person  or  by 
proxy." 

Numerous  sections  of  the  charter  and  of  the  by-laws  relate  to 
the  duties  «md  powers  of  the  president  and  managers,  but  nowhere 
are  they  ciothed  with  authority  to  call  a  meeting  of  the  stock- 
holders, except  in  the  twenty-first  section  aforesaid. 

The  proviuon  in  that  section  is  ample  for  all  occasions  when  the 
stockholders  should  be  convened.  One  fourth  of  them  in  value 
may  request  the  president  to  call  a  meeting,  which  request  is 
equivalent  to  a  command ;  but  whether  called  by  him  at  such  re- 
quest, or  by  the  president  and  managers  of  their  own  will,  not  less 
tnan  a  majority  in  value  of  the  stockholders  can  transact  business 
at  such  meeting.  This  safe  rule  of  action  is  in  the  charter,  and 
has  all  along  been  satisfactory  to  the  stockholders.  They  have  not 
passed  a  by-law  under  the  fourth  section,  so  as  to  authorize  the 
managers  to  call  special  meetings  as  therein  provided,  which  could 
do  and  perfonn  any  corporate  act,  though  but  a  small  portion  of 
the  stocKholders  in  number  and  value  should  be  present.  Where 
the  cliarter  expresses  when  and  how  special  meetings  of  the  stock- 
holders shall  and  may  be  called  by  the  oflScers,  there  is  no  implicar 
tion  that  the  officers  may  convene  them  in  any  other  way  than  is 
expressed. 

The  foui*th  section  fixes  the  annual  meeting  of  the  stockholders, 
their  powers,  and  the  number  and  qualifications  of  votes.  Section 
5  directs  the  manner  of  conducting  the  election  of  officers,  and 
provides  that  if  it  shall  happen  at  any  time  that  an  election  of  the 
officers,  or  any  of  them,  shall  not  be  made,  it  shall  be  lawful  to  hold 
Bucli  election  on  any  day  thereafter  by  giving  at  least  ten  days'  no- 
notice.  The  language  of  this  section  contemplates  that  an  aojoum- 
ment  may  be  necessary.  It  implies  that  the  body  which  adjourns 
shall  name  the  time.  This  assembly,  having  the  electoral,  legisla- 
tive, and  all  other  corpnorate  powers  at  the  annual  meeting,  is  the 
sole  judge  of  the  necessity  for  an  adjournment,  and  tlie  adjourned 
meeting  is  a  continuation  of  the  annual ;  there  caimot  be  two  an- 
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nnal  meetings.  In  all  cases  of  meetings  of  the  stockholders  the 
charter  directs  at  least  twenty  days'  previous  notice,  except  in  this, 
where  ten  days'  notice  is  good  as  respects  present  or  absent  stock- 
holders. The  annual  meeting  is  not  called  by  any  one ;  it  is  pro- 
vided in  the  charter,  and,  by  giving  a  short  notice,  may  hold  an 
adjourned  meeting.  The  secretary  is  required  to  publish  the 
prescribed  notice  preceding  the  annual  meeting,  and  the  president 
or  secretary  shall  sign  the  notice  directed  in  the  fifth  section. 
From  the  words  and  context  1  think  it  clear  that  the  assembly  on 
failure  to  elect  officers,  or  finish  its  other  business,  may  adjourn  to 
a  day  certain. 

The  charter  does  not  contemplate  the  neglect  of  the  stockholders 
to  hold  the  meeting  on  the  second  Monday  of  January  of  every 
year.  That  meeting  is  deemed  ascertain  to  take  place  as  the  meet- 
mgs  of  citizens  on  the  days  appointed  by  law  for  the  holding  of 
elections  for  state  and  municipal  officers.  A  by-law  fixes  the  place 
of  meeting,  unless  specially  changed  by  the  managers.  In  absence 
of  notice,  every  stocKholder  knows,  or  may  know,  when  and  where 
the  meeting  will  be  by  looking  at  the  charter  and  by-law.  With 
such  certainty  as  to  time  and  place,  notice  for  twenty  days  is 
directed  to  be  previously  given ;  yet,  where  no  meeting  has  been 
held  at  all,  the  fifth  section  is  construed  to  authorize  the  president 
or  secretary  to  appoint  a  meeting  and  give  notice  for  only  ten 
days.  By  this  construction,  when  the  time  of  the  annual  meeting 
is  Known  to  every  elector,  the  longer  notice  is  required,  and  when 
unknown,  the  shorter.  Is  that  reasonable  or  just  ?  The  simple 
duty  is  imposed  upon  the  president  or  secretary  to  sign  the  notice 
— no  other;  and  construction  enlarges  that  duty  into  a  power, 
'iven  only  in  the  twenty-first  section,  to  the  officers  therein  named. 
This  construction  appears  to  me  wholly  unwarranted.  I  have  sup- 
posed that  when  a  charter  provides  the  mode  of  doing  a  thing,  and 
names  the  persons  who  shall  do  it,  settled  rules  prohibit  an  inter- 
pretation that  it  may  be  done  in  a  different  way  by  other  persons. 

If  no  assembly  shall  have  been  held  on  the  charter  day,  no 
power  is  given  in  sections  four  and  five  to  the  stockholders,  or  any 
officer  or  officers  of  the  company,  to  call  a  meeting  on  another  day. 
In  my  opinion,  this  part  of  section  five  referred  to  has  refereiice 
only  to  a  failure  to  elect  when  the  annual  meeting  is  held.  It  is 
said  "that  such  a  construction  necessitates  the  reading  into  the 
section  of  words  not  only  not  wriiten  there,  but  which,  if  written 
in,  would  render  the  section  unavailing  in  the  very  case  most  likely 
to  be  needed."  But  the  other  construction  which  has  been  adopted 
necessitates  that  kind  of  reading,  and  also  the  giving  of  powers  to 
a  president  or  secretary  which  are  withheld  by  the  charter — powers 
expressly  given  to  certain  officers,  subject  to  conditions,  by  section 
twenty-one.  The  clause  referred  to  in  section  five  is  availing 
whenever  the  annual  meeting  is  unable  to  finish  its  business  on  the 
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day  appointed,  and,  as  it  appears  to  me,  was  not  intended  to  avail 
when  tnat  meeting  is  not  held. 

If  not  held,  a  given  number  of  stockholders  may  compel  the 
calling  of  a  special  meeting,  or  a  special  meeting  may  be  called  by 
the  president  and  managers,  and  in  that  provision  is  secured  to  the 
stockholders  the  right  to  elect  officers.  True,  at  such  meeting  a 
minority  can  neither  elect  officers  nor  repeal  by-laws  and  enact 
others,  yet  a  majority  may  do  and  perform  any  corporate  act  for 
which  the  meeting  was  called.  When  so  full  provision  is  made, 
there  is  little  danger  of  officers  perpetuating  their  power  against 
the  will  of  a  majority  of  the  stockholders.  It  is  doubtless  the 
intendment  of  the  charter  to  conserve  the  stockholders'  rights 
against  seliish  officers  of  a  scheming  minority.  To  that  end  power 
is  vested  in  the  president  and  managers  to  call  a  special  meeting 
whenever  they  deem  it  expedient  in  one  fourth  the  stockholders  to 
f qrce  the  call ;  and  the  safeguard  over  such  meeting  protects  the 
interest  of  all  in  providing  that  no  business  except  tnat  named  in 
the  call  shall  be  transacted,  nor  unless  a  majority  be  present  in 
person  or  by  proxy. 

The  resolutions  of  the  managers  and  the  notice  signed  by  the 
secretary  evidence  a  call  for  the  special  meeting  on  March  14, 1881, 
under  the  twenty-first  section.  Had  a  majority  desired  to  elect 
new  officers,  or  to  formally  re-elect  the  incumbents,  nothing  stood 
in  the  way.  But  if  the  majority  were  satisfied,  and  for  that  reason 
did  not  attend,  the  minority  of  stockholders  were  as  harmless  as  if 
actually  out-voted.  As  I  view  the  charter  and  by-laws,  I  am  im- 
pelled to  the  conclusion  that  there  is  as  little  reason  for  declaring 
those  persons  voted  for  by  the  minority  duly  elected  officers  as 
would  oe  had  there  been  a  majority  of  lawful  votes  cast  against 
them. 

This  charter  contains  full  provisions  respecting  the  officers  and 
their  elections,  as  well  as  those  relating  to  the  rights  and  powers  of 
the  stockholders,  and  its  terms  are  controlling.  It  dedares  that 
the  corporation  shall  not  be  dissolved  on  failure  to  elect  officers  on 
the  charter  day,  and  that  the  officers  of  the  preceding  year  shall 
continue  to  act  until  an  election  shall  take  place.  The  officers 
"  shall  continue  in  office  for  one  year,  and  until  others  are  chosen.'' 
There  is  no  impending  danger  of  dissolution  of  the  corporation  for 
want  of  officers  if  the  election  of  March  14,  1881,  was  void,  and 
no  forced  constructions  are  necessary  to  avoid  such  catastrophe. 
Here  statutes  or  adjudications  made  for,  or  in  cases  where  the 
charters  failed  to  provide  against  the  consequences  of  neglect  to 
elect  officers,  are  inapplicable. 

The  parties  agree  that  the  only  Question  for  the  consideration  of 
the  court  is  whether  the  election  oi  March  14, 1881,  was  held  under 
the  twenty-first  section  of  the  company's  charter,  and  therefore  in- 
valid unless  a  mujoiity  in  value  oi  tlie  stockholders  attended.     I 
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hav^e  indicated  some  reasons  for  my  conviction  that  the  stockhold- 
ers, or  such  of  them  as  may  choose  to  assemble,  cannot  be  prevented 
from  holding  their  annual  meeting  on  the  day  and  at  the  place 
named  in  the  charter  and  bv-laws  by  the  secretary's  neglect  to  give 
the  previous  notice  directed,  and,  in  the  absence  of  that  notice,  the 
place  is  fixed  by  the  by-laws ;  tliat,  having  then  and  there  convened, 
if  for  any  cause  they  cannot  lawfully  proceed  with  the  business, 
they  may  adjourn  to  a  day  certain,  and  nave  process  of  the  courts 
to  compel  the  officers  to  do  the  things  prescribed  for  the  holding 
of  said  meeting ;  that  if  no  meeting  be  held  on  the  charter  day, 
thereafter  a  special  meeting  only  can  be  called ;  that  the  secretary 
has  no  power  to  call  a  meeting  under  any  circumstances  ;  that  the 
president  and  managers  have  no  such  power,  except  as  provided  by 
said  twenty-first  section;  and  that  the  special  meeting  for  said 
election  was  called  and  held  under  that  section.  I  am  not  per- 
suaded that  the  meeting  called  by  order  of  the  president  and  mana- 
gers, under  the  very  terms  of  the  twenty-first  section,  was,  in  fact, 
an  annual  meeting,  held  under  the  fourth  and  fifth  sections. 

With  great  respect  for  the  judgment  of  the  court  below  and  of 
the  majority  of  this  court,  and  sensible  that  this  final  decree  settles 
that  I  am  altogether  mistaken,  yet  to  me  it  seems  that  the  provi- 
sions of  the  diarter  touching  the  questions  at  issue  are  turned 
npeide  down  and  therefore  I  dissent. 
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V, 

Boston  &  Maine  Railboad. 

(129  MasgachuMtta  BeporU,     October  23,  1880.) 

A  passenger  on  a  railroad  left  the  train  of  cars  after  the  conductor  had  called  out 
the  name  of  the  station  to  which  he  was  entitled  to  be  carried,  and  the 
car  in  which  he  was  had  passed  the  station  aad  had  almost  stopped  ;  and, 
while  crossing  to  the  station,  was  killed  by  a  locomotive  engine  on  a  paral- 
lel track,  the  approach  of  which  he  might  have  seen  had  he  looked  before 
leaving  the  train.  Heldy  on  an  indictment  against  the  railroad  corpora- 
tion, on  the  8t.  of  1874,  c.  872,  J  163,  that,  if  an  indictment  would  lie  for 
the  death  of  a  passenger  not  in  the  exercise  of  due  care,  the  person  killed 
had  ceased  to  be  a  passenger  by  leaving  the  train  while  in  motion. 

Indictment  in  nine  counts,  on  the  St.  of  1874,  c.  372,  §  163,  for 
causing  the  death  of  John  H.  R.  Hill.  Some  of  the  counts  charged 
that  lull  was  a  passenger ;  and  others  that  he  was  not  a  passenger, 
nor  in  the  employment  of  the  defendant  corporation,  and  that  he 
in  the  exercise  of  due  care. 

At  the  trial  in  the  Superior  Court,  before  Rockwell,  J.,  there 
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Avas  evidence  tending  to  show  that  Hill  left  Boston  on  October  22, 
IS 78,  as  a  passenger  on  a  train  of  cars  of  the  defendant  for  Oak 
Grove;  that  before  reaching  the  station,  the  conductor  called  ont 
**  Oak  Grove,"  and  the  tram  slowed  up,  and  when  opposite  the 
station,  almost  stopped,  but  started  again  as  the  engmeer  saw  a 
train  approaching  on  a  parallel  track  between  the  track  his  train 
was  on  and  the  station  ;  that  Hill  stepped  off  of  the  platform  of  a  car, 
which  had  passed  the  station,  just  before  the  train  started,  reached 
the  ground  in  safety,  and  was  Killed  by  the  approaching  train  while 
crossing  to  the  station ;  that  if  he  had  remained  on  the  car,  he 
would  not  have  been  injured :  that  if  he  had  looked  before  getting 
off,  he  would  have  seen  the  approaching  train ;  and  that  the  de- 
fendant was  negligent  in  the  management  of  this  train. 

The  defendant  asked  the  judge  to  rule  that  Hill,  by  voluntarily 
leaving  the  train  while  it  was  in  motion,  ceased  to  be  a  passenger ; 
and  that  there  was  no  evidence  to  support  any  of  the  counts  of  the 
indictment.  The  judge  declined  so  to  rule;  and  instructed  the 
jury  that,  if  the  train  had  arrived  at  the  station,  although  it  had 
not  entirely  stopped,  and  Hill  stepped  off,  without  injury  from  the 
train  he  had  been  on,  and,  while  on  his  way  to  the  platform  by  the 
way  provided,  was  injured  by  the  gross  negligence  of  the  defen- 
dant, they  might  return  a  verdict  oi  guilty,  although  Hill  was  not 
in  the  exercise  of  due  care.  The  jury  returned  a  verdict  of  guilty ; 
and  the  defendant  alleged  exceptions. 

D.  S.  Richardson  and  G.  F.  Kichardson,  for  the  defendant. 
T.  H.  Sweetser  and  G.  A.  James,  for  the  Commonwealth. 

SouLE,  J. — It  is  contended  on  the  part  of  the  government  that, 
where  the  person  killed  v^as  a  passenger,  the  statute  does  not  re- 
quire, in  order  to  the  maintenance  of  an  indictment,  that  he  should 
have  been  using  due  care.  But  whether  this  is  so  or  not  need  not 
be  decided,  because,  in  the  opinion  of  a  majority  of  the  court, 
when  Hill  was  killed  he  was  not  a  pajssenger  within  the  meaning 
of  the  statute. 

It  is  undoubtedly  true  that  one  who  has  bought  a  ticket,  or  other- 
wise become  entitled  to  transportation  on  a  particular  train  of  cars 
of  a  railroad  corporation,  is  ordinarily  a  passenger  of  the  corpora- 
tion from  the  time  when  he  reasonably  and  properly  starts  from 
the  ticket-office  or  waiting-room  in  the  station  to  take  his  seat  in  a 
car  of  the  train,  till  he  lias  reached  the  station  to  which  he  is  en- 
titled to  be  carried,  and  has  had  an  opportunity,  by  safe  and  con- 
venient means,  to  leave  the  train  and  roadway  of  the  corporation 
at  that  station.  Warren  v.  Fitchburg  Railroad,  8  Allen,  227.  The 
duty  of  the  corporation  toward  him  is  to  furnish  a  well-constructed, 
and  safe  road,  suitable  engine  and  cars,  competent  and  careful 
enginemen,  conductors  and  other  necessary  laborers,  in  order  that 
all  injuries  which  human  foresight  can  guard  against  may  be  pre- 
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vented.  But  this  duty  rests  on  the  corporation  only  so  long  as 
the  passenger  sees  fit  to  be  carried  by  it ;  and  if  he  chooses  to  aban- 
don nis  journey  at  any  point  before  reaching  the  place  to  which  he 
is  entitled  to  be  carried,  the  corporation  ceases  to  be  under  any 
obligation  to  provide  him  with  the  means  of  travelling  further. 
And  while  it  is  true  that,  if  he  leaves  the  train  while  it  is  at  i*est 
at  a  station,  he  is  entitled  to  an  opportunity  so  to  do  in  safety,  it  is 
equally  true  that  the  corporation  is  not  under  any  obligation  to 
make  it  safe  for  him  to  leave  the  train  while  it  is  m  motion,  and 
that,  if  he  does  so,  he  assumes  all  risk  of  injury.  Gavett  v.  Man- 
chester &  Lawrence  Railroad,  16  Gray,  501.  It  would  not  be 
contended  by  any  one  that  an  indictment  under  the  statute  could 
be  maintained  against  a  railroad  corporation  for  causing  the  death 
of  one  w^ho,  without  looking  to  see  if  the  track  was  clear,  jumped 
from  a  train  which  was  running  at  ordinary  speed  between  stations, 
and  was  immediately  afterwards  killed  by  the  enrine  of  a  train 
going  in  the  opposite  direction  on  another  track.  The  indictment 
would  fail  because  the  facts  showed  that  the  corporation  owed  no 
duty  to  the  deceased.  He  would  have  ceased  to  be  a  passenger,  by 
voluntarily  leaving  the  train  at  a  place  and  time  when  and  where 
the  coi'poration  could  not  anticipate  that  he  would  leave  it,  and  when 
and  where  the  corporation  was  under  no  obligation  to  see  that  he 
had  an  opportunity  to  leave  its  roadway  in  safety  after  leaving  the 
train.  He  would  have  become  an  intruder  on  the  track  oi  the 
corporation,  acting  without  any  regard  to  the  dangerous  character 
of  the  situation,  and  not  entitled  to  protection  against  the  conse- 
quences of  his  own  negligence.  The  principle  involved  in  the 
supposed  case  is  involved  in  and  governs  the  case  at  bar. 

So  long  as  the  train  was  in  motion,  Hill  could  not  leave  it  and 
still  retain  his  right  to  protection  till  he  had  left  the  roadway  of 
the  corporation.  By  leaving  the  train  while  in  motion  he  ceased 
to  be  a  passenger,  and  to  have  the  rights  of  a  passenger,  as  com- 
pletely, though  the  train  was  moving  slowly,  and  was  near  by  the 
station,  as  if  ne  had  left  it  while  moving  at  lull  speed  between  sta- 
tions. Hickey  v.  Boston  &  Lowell  Raflroad,  14  Allen,  429.  The 
fact  that  the  car  in  which  Hill  was  had  passed  the  platform  of  the 
station  to  which  he  was  entitled  to  be  carried  did  not  give  him  the 
right  to  leave  the  train  at  the  risk  of  :  he  company.  If  he  sustained 
any  injury  by  being  carried  beyond  the  station,  his  remedy  would 
be  by  an  action,  counting  on  that  injury. 

Hfill,  having  ceased  to  be  a  passenger,  was  on  the  track  of  the 
defendant's  road  under  circumstances  which  preclude  the  idea  that 
he  was  in  the  exercise  of  due  care.  The  evidence  on  this  point  is 
all  in  one  direction,  and  is  to  the  effect  that,  if  he  had  looked, 
he  could  not  have  failed  to  see  that  the  approaching  train  on  the 
other  track  was  so  near  that  he  could  not  cross  the  track  before  it 
would  strike  him. 
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It  follows  that  the  defendant  was  right  in  asking  the  raling  that 
there  was  no  sufficient  evidence  to  support  either  count  of  the  in- 
dictment. There  was  no  evidence  to  support  the  counts  in  which 
Hill  is  alleged  to  have  l)een  a  passenger,  because,  by  his  volun- 
tary act,  he  nad  ceased  to  be  a  passenger,  or  to  be  entitled  to  pro- 
tection as  a  passenger.  There  was  no  evidence  to  support  the 
counts  in  which  he  is  alleged  not  to  have  been  a  passenger,  because 
there  was  no  evidence  that  he  was  in  the  exercise  of  due  care. 

Exceptions  sustained. 

It  is  negligence  for  a  passenger  to  attempt  to  leave  a  train  while  in  motioiL 
Harvey  «.  Eastern  R.  R.  Co^  116  Mass.,  269;  Nichols  v,  Middlesex  R  R  Co., 
106  Mass.,  466;  Butterfield  «.  R  R  Co.,  10  Allen,  683;  Brooks  v.  Somei^ 
ville,  106  Mass.,  276;  Smith  «.  6mith,  2 Pick.,  621;  Hibbardv.  Thomson,  109 
Mass.,  288;  Gavett  v.  Manchester,  etc.,  R  R  Co.,  16  Gray,  601;  Hickey  v. 
B.  &L.  R  R,  14  Allen,  429 ;  Pennsylvania  R.  R  Co.  c.  Aspell,  23Penn.,  147; 
Knight  V.  R  R,  23  La.  Annual,  462;  Jeffersonville,  etc.,  R.  R.  v.  Hendricks 
26  Indiana,  228;  R  R  «.  Swift,  26  Indiana,  469;  Illinois,  etc.,  RR  v.  Able, 
69  Illinois,  181;  Damont  v.  New  Orleans,  etc.,  R  R  Co.,  9  La.  Ana.,  441; 
Evansyille,  etc.,  R.  R  Co.  v.  Duncan,  28  Ind.,  441 ;  Morrison  «.  Erie  R  R 
Co.,  66  N.  Y.,  802;  Burrows  «.  Erie  R  R  Co.,  68  N.  Y.,  666;  Pennsylyaiua 
R  R.  Co.  «.  Zebe,  88  Pa.  St.,  818;  Ohio,  etc.,  R  R  Co.  «.  Schiebe,  44  IIL, 
460;  Keokuk  Packet  Co.  «.  Henry,  60  Dl.,  460;  Dayis  «.  R  R,  18  Wis., 
176;  Lambert  «.  R  R,  66  N.  Car.,  494;  lUinois,  etc.,  R  R  Co.  o.  Able,  59 
111.,  181. 

But  if  a  passen^r  jumps  from  a  train  to  escape  impending  danger,  be  la 
not  guilty  of  negligence,  and  if  he  is  injured  in  so  doing  the  ndlroaa  com- 

Sany  is  liable  to  hmi.  Eldridge  o.  Long  Island  R  R  Co.,  1  Sandf.  (N.  T.), 
9;  Ingalls  «.  Bills,  9  Mete,  1;  Coulter  «.  Express  Co.,  66  N.  Y.,  586;  Buel 
«.  N.  Y.,  etc.,  R  R  Co.,  81  N.  Y.,  814;  Southwestern  R  R  Co.  o.  Paulk,  94 
Ga.,  866;  Caswell  v.  Boston,  etc.,  RR  Co.,  98 Mass.,  194;  Jones «.  Boyoe,  1 
Stark.,  498;  Bridge  «.  Grand  Junction,  etc.,  R  R  Co.,  8  M.  &.  W.,  244.  See 
also  Galena,  etc.,  R.  R  Co.  «.  Yarwood,  16  111.,  468;  Galena,  etc^  R  R.  Co. 
o.  Fay,  16  111.,  668;  Collins  «.  Albany,  etc.,  R  R  Co.,  12  Barb.,  492;  Hill  e. 
Kew  Orleans,  etc.,  R  R  Co.,  11  La.  Ann.,  862. 
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PSNNBTLVANIA  CoMPAETT 

V. 

TOOMEY. 

[91  Pmntffhania  State  Bepcrt^,  266.    Notm^  S,  1880.] 

Where  the  conductor  of  a  railroad  train,  acting  in  the  line  of  his  duty,  ejects 
from  the  platform  of  a  car  a  person  who  has  no  right  thereon,  the  com- 
pany is  liable  if  he  has  done  it  in  a  careless,  negligent  or  reckless  man- 
ner, but  not  if  he  maliciously  ejects  him  therefrom. 

Oct.  10,  1879.  Before  Sharswood,  C.  J.,  Mercub,  Gordon, 
Paxson,  Trijnkey  and  Stbrrett,  J  J.     Green,  J.,  abeent. 

Case  by  John  Toomey  against  the  Pennsylvania  Company,  op- 
erating tne  Pittsburg  &  Cleveland  Railroad,  and  Lyman  House- 
holder, a  conductor  on  the  railroad  of  said  company,  to  recover 
damages  for  injuries  alleged  to  have  been  received  by  having  been 
pushed  from  a  train  of  said  company,  while  in  motion,  by  said 
conductor.  The  facts  are  stated  in  the  opinion  of  this  court.  The 
verdict  was  for  the  plaintiff  for  $500.  The  defendant  took  this 
writ. 

Hampton  &  Dalzell,  for  plaintiff  in  error :  The  company  was 
not  responsible  for  the  act  of  the  conductor  if  it  was  malicious. 
Manchester  Passenger  Railway  Co.  v,  Donahue,  20  P.  F.  Smith,  19. 

A.  M.  Watson,  for  defendant  in  error. 

Mercur,  J. — This  was  an  action  on  the  case  against  the  plaintiff 
in  error,  and  Householder,  the  conductor  of  the  train,  for  forcibly 
ejecting  the  defendant  in  error  from  the  platform  of  a  passenger 
car  of  the  company.  After  the  latter  closed  his  evidence,  the 
counsel  for  the  defendants  below  moved  for  judgment  of  nonsuit. 
The  court  granted  the  nonsuit  as  to  Householder,  but  refused  it  as 
to  the  railroad  company. 

We  see  no  error  in  the  first  assignment.  Under  the  conflicting 
evidence  it  was  right  to  submit  the  case  to  the  jury  under  proper 
instructions. 

The  alleged  error  arises  under  the  second  assignment  in  answer 
to  the  fifth  point  submitted  by  the  defendant  in  error.  The  court 
was  requested,  inter  alia,  to  charge  the  jury  that  if  Toomey  was 
ejected  at  the  time  and  place  in  question  by  Householder,  the  con- 
ductor of  the  train,  carelessly,  wilfully  or  maliciously,  using  more 
force  than  was  required,  and  while  the  train  was  in  motion,  and 
not  at  a  station  or  some  safe  place,  "  whereby  he  received  bodily 
harm  and  permanent  injury,  they  might  award  such  damages  as 
under  the  evidence  they  found  he  had  sustained."    In  answer  to 
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this  point  the  learned  judge  said,  "  We  think  the  term  ^  malicions ' 
nndesirable  in  this  point,  because  it  might  very  well  be  that  if 
Householder  was  guiltjr  of  malice  in  putting  tne  plaintiff  off,  it 
would  make  it  such  a  wilful  thing  on  nis  part  that  the  principal 
would  not  be  responsible  for  it  at  all.  That  is,  if  it  was  his  desi^ 
to  ininre  the  plaintiff,  and  he  does  the  act  with  that  design,  mm- 
ciously,  then  under  certain  circumstances  his  employer  would  not 
be  liable  for  his  act  at  all.  I  do  not  think  that  is  this  case,  how- 
ever. The  defendant  company  is  liable  for  the  conductor's  care- 
lessness and  neelect  of  duty  in  the  course  of  his  employment,  and 
only  that.  If  ne  chooses  to  go  outside  of  his  employment  and 
commit  a  wilful,  deliberate  and  intended  injury  to  this  plaintiff, 
without  any  regard  to  what  he  was  engaged  at,  tne  employer  would 
not  be  liable.  So  I  do  not  think  the  word  *  malicious '  is  desirable 
in  the  point,  because  it  goes  beyond  what  the  facts  in  the  case 
would  warrant,  and  in  a  certain  sense  would  prevent  the  plaintiff 
from  recovering  from  the  railroad  company.  If  there  was  anything 
in  the  case  presented  by  the  plaintiff  to  show  malice,  then  it  woula 
be  a  question  for  you  to  consider  whether  it  was  the  wilful  and 
intenaed  design  of  this  man  to  injure  the  plaintiff,  apart  from  the 
necessity  of  getting  him  off  the  train.  If  ne  did  this  wilfully,  and 
designedly  hurt  the  plaintiff,  the  plaintiff  could  not  recover  from 
the  company,  because  the  company  is  not  responsible  for  anything 
more  than  tne  neglect  of  duty  of  the  conductor  in  the  course  of  hia 
employment.  If  ne  chooses  to  go  outside  of  his  employment,  then 
he  is  not  the  agent  of  the  company  at  all,  and  the  principal  cannot 
be  held  responsible."  Justice  to  the  court  required  that  we  should 
state  this  whole  answer. 

The  plaintiff  in  error  does  not  complain  of  the  judge's  declaration 
of  the  law,  for  what  acts  of  the  conauctor  the  companv  would  be 
liable,  and  for  what  it  would  not  be  liable.  The  complaint  is  that 
he  did  not  submit  to  the  jury  to  find  whether,  under  the  law  as 
he  declared  it,  the  act  of  the  conductor  was  of  such  a  character  that 
the  company  was  not  liable  therefof.  In  view  of  the  opinion  ex- 
pressed by  the  court  as  to  the  effect  of  "  malicious"  conduct  of  the 
conductor,  it  may  not  have  been  "  desirable"  by  the  defendant  in 
error  to  have  had  it  submitted  to  the  jury,  although  his  written 

Soint  did  ask  for  it;  yet  to  the  plaintin  in  error,  it  was  very 
esirable.  The  point  having  been  presented,  it  matters  not  by 
which  party,  the  court  was  under  obligation  to  answer  it,  although 
the  effect  of  the  answer  may  have  been  such  as  would  prevent  a 
recovery  "  from  the  railroad  company."  If  such  would  nave  been 
the  proper  effect  of  a  correct  answer,  the  company  was  entitled  to 
all  the  protection  resulting  therefrom.  Although  the  learned 
judge  stated  twice  that  the  word  "  malicious"  was  not  desirable  in 
the  point,  yet,  nevertheless,  it  was  there,  and  the  court  was  sub- 
stantially requested  to  instruct  the  jury  to  find  whether  the  con- 
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ductor  acted  maliciously  in  doing  the  act  which  caused  the  injury. 
Instead  of  submitting  this  question  the  judge  said,  '^  I  do  not  think 
that  is  in  this  case;"  and  again,  *''  It  goes  beyond  what  the  facts  in 
this  case  would  warrant."  If  then  there  was  evidence  sufficient  to 
have  justified  a  finding  that  the  conductor  committed  the  act  in  a 
Avanton,  wilful  and  malicious  manner,  there  was  error  in  the 
answer.  What  was  the  evidence?  It  appears  that  a  train  of 
empty  passenger  cars  was  being  moved  from  Manchester  to  the 
Union  depot,  a  distance  of  some  two  or  three  miles.  It  was  before 
daylight  in  the  morning.  The  cars  were  locked.  The  defendant 
in  error  was  in  the  employ  of  the  company  as  a  laborer  near  the 
Union  depot.  About  the  time  the  tmn  was  passing  from  the 
Manchester  yard  on  to  the  main  track,  and  without  the  knowledge 
of  the  conductor,  he  got  on  the  front  car  and  sat  down  on  the 
platform.  He  testifieS  that  the  conductor  came  out  of  the  car  and 
said  to  him,  "  You  get  off  of  here;  what  took  you  on  this  train  ?" 
Tooiney  answered  niat  he  was  going  up  to  tne  Union  depot  to 
work  on  the  track.  The  conductor  replied,  "  I  don't  care,  you  will 
have  to  get  off  the  train."     Toomev  said  to  him  the  train  was 

foing  too  fast  to  get  off  The  conductor  answered,  "  Well,  you 
ave  to  get  off,"  loUowing  it  by  an  oath  and  the  peremptory 
order  "  Get  off."  Toomey  again  said  he  could  not,  as  it  was  going 
too  fast.  The  conductor  repeated  his  profane  language,  and  that 
he  "  had  got  to  get  off,"  and  then  ''  he  just  took  hold  of  me  by 
this  arm,  and  lifted  me  off  my  feet  and  pushed  me  right  off." 

Each  morning  a  train  of  care  was  passed  from  its  place  of  storage 
to  the  Union  depot.  There  it  would  take  its  departure  as  a  tram 
for  the  carrying  of  passenffere.  Toomey  testified  that  although 
while  thus  moving  toward  the  Union  depot  it  was  an  empty  train 
on  which  no  fare  was  collected,  yet  "  every  too  ruing  it  would  be 
fall  of  men  who  lumped  on  the  cars."  Efe  further  testified  that 
when  he  was  pushed  off,  the  train  was  running  about  eight  miles 
an  hour;  that  it  was  so  dark  he  could  not  see  where  he  was  going, 
and  he  fell  on  a  pile  of  cindere,  sustaining  grievous  injury.  It  is 
true  his  evidence  in  many  respects  is  contradicted  by  the  conductor; 
yet  the  question  of  veracity  between  them,  and  the  accuracy  of 
memory,  was  for  the  jury  and  not  for  the  court  to  decide.  The 
circumstances  under  which  the  defendant  in  error  was  on  the  car, 
the  speed  at  which  it  was  running,  the  darkness  of  the  morning, 
and  tne  force  and  violence  with  which  he  was  removed,  should  all  be 
considered  in  arriving  at  a  correct  conclusion.  If  the  conductor 
was  at  the  time  acting  in  the  line  of  his  duty  and  within  the  scope 
of  his  employment  in  putting  Toomey  off,  under  all  the  existing 
circumstances  the  company  is  liable  for  that  act  of  the  conductor, 
although  he  may  have  done  it  in  a  careless,  negligent  or  reckless 
manner;  but  for  his  unauthorized,  wilful  and  wanton  or  malicious 
trespass  the  company  is  not  liable.      Philadelphia,  Germantown 
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&  Norristown    Bailroad   Co.  v.  Wilt,  4  Whart.,  143 ;  Passenger 
Railway  Co.  v.  Donahue,  20  P.  F.  Smith,  119.     There  was  suffi- 
cient  evidence  of  malicious  conduct  of  the  conductor  to  have  sub- 
mitted it  to  the  jury,  and  the  second  assignment  is  sustained. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded* 

8ee  note  p.  406. 


Allegheny  Valley  Bailboad  Company 

V. 

McLain. 

(91  Penntytoama  Beparta^  442.    January  5,  1880.) 

1.  To  maintain  an  action  of  trespass  vi  et  armis  against  an  employer,  it  must 

appear  that  the  particular  injury  or  act  of  trespass  of  the  employee  was 
done  by  his  command  or  with  his  assent. 

2.  Philadelphia,  Germantown  &  Norristown  Railroad  Co.  v.  Wilt,  4  Whart., 

142 ;  Yerger  et  ux.  t>.  Warren,  7  Casey,  819,  followed. 

October  24111,  1879.  Before  Shakswood,  C.  J.,  Mebcub,  Gor- 
don, Paxson,  Tkunkey,  and  Sterrett,  JJ.     Green,  J.,  absent. 

Trespass  vi  et  armis  by  A.  B.  McLain  against  the  Allegheny 
Valley  Railroad  (/Oinpany,  to  recover  damages  for  being  ejected 
from  the  cars  of  defendant  by  one  of  its  conductors. 

The  material  facts  are  stated  in  the  opinion  of  this  court. 

Gordon  &  Corbet,  for  plaintiflE  in  error :  There  was  not  a  scin- 
tilla of  evidence  in  any  part  of  the  case  going  to  show  that  the 
defendant  in  any  manner  or  form  commanded,  authorized,  or  per- 
mitted the  act  complained  of  by  the  plaintiff.  Trespass  vi  et  armis 
will  not  lie  against  a  railroad  coi-poration  for  an  injury  done  to  the 
plaintiff,  whether  such  injury  be  wilful  or  accidental  on  the  part 
of  the  servants  of  the  company,  where  it  does  not  appear  that  the 
partionlar  injury  was  done  by  the  command  or  with  the  assent  of 
the  corporation.  Philadelphia,  Germantown  &  Norristown  Rail- 
road Co.  V,  Wilt,  4  Whart.,  142 ;  Yerger  et  ux.  v.  Warren,  7  Casey, 
319. 

White  &  Scott  and  Jenks  &  Clark,  for  defendant  in  error :  The 
act  of  the  conductor  was  in  the  course  of  his  employment,  and  the 
company  is  liable  therefor  in  this  form  of  action.  Philadelphia  and 
Reading  Railroad  Co.  v.  Derby,  14  Howard,  468 ;  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Co.  v.  Quigley,  21  id.,  202  ; 
Pennsylvania  Railroad  Co.  t\  Vandiver,  6  Wright,  365  ;  Moore  v. 
Fitchburg  Railroad  Co.,  4  Gray,  465 ;  McCreary  v.  Guardians  of 
the  Poor,  9  S.  &  R.,  94. 

Sterrett,  J. — The  main  question  in  this  case  is  whether  upon  the 
allegations  of  fact  on  which  the  plaintiff  in  the  court  below  relied. 
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amd  which  must  have  been  found  by  the  jury,  the  action  of  trespass 
▼i  et  arniis  can  be  sustained.  He  contended  that  the  ticket  which 
he  purchased  and  tendered  to  the  conductor  was  a  round  trip  ticket 
from  Brookville  to  DuBois ;  that  it  was  a  general  ticket,  containing 
no  condition  limiting  its  use  to  trains  running  between  the  points 
named  or  to  a  contmuous  trip  from  the  one  point  to  the  other. 
On  the  other  hand  it  was  contended  by  the  company  that  the  ticket, 
by  conditions  printed  thereon,  was  so  limited,  and  therefore  not 
good  on  the  train  running  only  to  Keynoldsville.  The  ticket  itself 
was  not  produced,  but  testimony  was  given  by  both  parties  tending 
to  prove  on  the  one  hand  that  it  was  a  genei'al  unlimited  ticket, 
and  on  the  other  that  it  was  not.  The  learned  judge  instructed* 
tlie  jury  that  if  "  the  conditions  of  the  ticket  were  that  it  could  be 
used  by  the  holder  thereof  for  a  continuous  trip  each  way  only, 
and  only  on  such  trains  as  stopped  regularly  at  both  stations  named 
in  the  ticket,  and  the  plaintiff  offered  such  ticket  to  a  conductor  of 
a  train  that  did  not  stop  regularly  at  both  stations,  such  conductor 
was  not  bound  to  take  such  ticket,  and  if  plaintiff  refused  to  pay 
his  fare  on  such  train,  the  conductor  Woula  have  the  right  to  eject 
him,  .  .  .  but  if  the  plaintiff  purchased  a  ticket  which  gave  nim 
a  general  right  to  ride  on  the  defendant's  cars  from  Brookville  to 
DuBois  ana  return,  and  plaintiff  had  no  notice  of  defendant's 
regulations,  and  there  was  no  contract  nor  conditions  printed  or 
written  on  his  ticket,  the  conductor  had  no  right  to  eject  him,  and 
if  he  did  so  against  plaintiff's  will,  and  if  the  conductor  was  acting 
in  the  scope  of  his  authority,  plaintiff  could  recover." 

The  case  thus  hinged  upon  these  questions  of  fact,  and  in  order 
to  reach  a  verdict  in  favor  of  the  plaintiff  below  the  jury  must 
have  found  that  the  ticket  he  tendered  was  unlimited  and  gave  him" 
a  general  right  to  ride  in  defendant's  cars.  From  this  it  would  fol- 
low that  the  conductor  was  guilty  of  a  trespass  if  he  forcibly  ejected 
the  plaintiff  from  the  cars ;  but  would  his  employer,  the  company, 
be  liable  unless  there  was  evidence  to  show  that  it  directed  or 
authorized  the  act  ?  We  think  not.  It  will  not  do  to  say  that  the 
conductor  was  acting  within  the  scope  of  his  authority  in  ejecting 
from  the  care  a  passenger  who  tendered  an  unlimited  ticket  and 
had  a  right  to  be  there.  Such  authority  is  not  to  be  presumed, 
and  there  is  not  even  a  scintilla  of  evidence  that  he  had  any  such 
instructions  from  the  company,  express  or  implied.  We  have  then, 
upon  the  plaintiff's  own  showing,  an  action  of  trespass  vi  et  armis 
brought  against  the  employer  for  an  act  done  by  the  servant,  with- 
out the  authority,  assent  or  even  knowledge  of  the  fonuer.  It  is 
weii  settled  that  under  such  circumstances  this  form  of  action  will 
not  lie.  To  maintain  trespass  vi  et  armis  against  the  employer  it 
must  appear  that  the  particular  injury  or  act  of  trespass  wa^  done 
by  his  command  or  with  his  assent.  Philadelphia,  Germantown 
&  Norristown  Bailroad  Co.  v.  Wilt,  4  Whart.,  142  ;  Yerger  et  ux. 
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V.  Warren,  7  Casev,  319.  It  follows,  therefore,  that  the  learned 
judge  erred  in  not  instructing  the  jury,  as  requested  in  defendant's 
lirst  point,  that  the  plaintiff  upon  the  evidence  in  the  case  could 
not  recover  in  the  present  form  of  action. 

There  is  nothing  involved  in  any  of  the  assignments  of  error  that 
calls  for  further  notice. 

Judgment  reversed. 

These  cases  comprise  a  clear,  though  Dot  elaborate,  treatment  of  the  doe- 
trine  as  to  the  liability  of  the  master  for  the  acts  of  the  servant  applied  to 
railway  companies.  The  distinctions  running  through  the  cases  upon  this 
point  are  very  fine,  and  may  perhaps  be  best  summed  up  as  follows: 

A  railroad  company  is  liable  for  the  tortious  acts  of  its  servant  while  act- 
ing wiihin  the  scope  and  sphere  of  his  employment  or  authority.    Tilbutt  «. 

B.  &  E.  R.  R.  Co.,  L.  R.,  62,  B.  73;  Southwick  «.  Bates,  7  Cuah.,  885; 
Ramsden  r.  B.  &  A.R.  R.  Co.,  104  Mass.,  117 ;  Yarboroughr.  Bank,  16  East.,  6 ; 
Queen  r.  Birmingham  &  Gloucester  R.  R.  Co.,  8  Q.  B.,  223 ;  Hay  «.  Cohoes  Co^ 
8  Barb.,  42 ;  Bloodgood  «.  M.  &  H.  Ry.  Co.,  1 8  Wend.,  9 ;  Dater  ©.  Troy  Ry .  Co., 
2  Hill,  269;  Chestnut  Hill  Turnpike  Co.  c.  Rutter,  4  8.  &  R.,  16;  8i)arrod  «. 
L.  &  N.  W.  R.  R.,  4  Exch.,  580;  Sleath  u.  Wilson,  9  Carr.  &  P.,  607;  Bayley 
«.  Manchester  8.  &  L.  Ry.  Co.,  L.R.,  7C.P.,415;  Lowell «. Boston &L.  R.  R. 
Co.,  23  Pick.,  24;  Moore  t?.  Fitchburg  Ry.  Co.,  4  Gray,  465;  Burt<»n  r.  P., 
W.  &  B.  R.  R.  Co. ,  4  Harrington,  252 ;  Brokaw  «.  K.  J .  R.  &  T.  Co.,  8  Vroom, 
828;  CrawfordsvilleA  W.  R.  R.  Co.tJ.  Wright,  6  Md.,  252;  8tate«.  Morris&E. 
R.  R.  Co.,  3  Zab.,  360;  B.,  W.  &  B.  R.  R.  Co. «.  Quigley,  21  How.,  202; 
Penna.  R.  R.  Co.  «.  Yandiver,  42  Pa.  8t.,  865;  Donaldson  «.  Miss.  &  M.  R.  R 
Co.,  18  Iowa,  280;  Pass.  Ry.  Co.  v.  Young,  21  Ohio  8t.,  518;  Eastern  Co. 
R.  R.  Co.  «.  Broom,  6  Exch.,  814;  Sanford  u.  Eighth  Ave.  R.  R.  Co.,  23  N. 
Y.,  343;  Goddard  «.  Gd.  Trunk  Railway  Company,  57  Me.,  202;  Hoffman  o. 
N.  Y.  Central  R.  R.  Co.,  44  N.  V.  Sup.Ct.,  1;  Giles©.  TaffvaleRy.  Co.,  2  EIL 
&  Bl.,  822;  Goff  v.  St.  Northern  K.  R.  Co.,  8  Ell.  &  Ell.,  672;  Paulton  c. 
Lond.  &  8.  W.  R.  R.  Co.;  L.  R,  2  Q.  B.,  534;  St.  L.,  A.  &  C.  R  R.  Co.,  19 
El.,  353;  Drew  v.  Sixth  Avenue  R.  R  Co.,  26  N.  Y.,  49;  Passenger  Ry. 
Co.  V,  Young,  21  Ohio  St.,  518;  Rawch  v,  Lloyd,  31  Pa.  St.,  358;  Eckert  t». 
St.  Louis  Transfer  Co.,  2  Mo.  App.,  86. 

And  even  though  the  tort  of  the  servant  be  contrary  to  his  express  instruc- 
tions, and  actually  wilful,  yet  the  company  will  be  held  liable  provided  the 
tort  was  committed  in  the  exercise  of  a  duty  or  power  laid  or  conferred  upon 
the  servant  by  the  company. 

Phila.  R  R  Co.  v.  Derby,  14  How.,  468;  Rounds  v.  D.,  L.  &  W.  R.  R 
Co.,  64  N.  Y.,  129;  C:.nen  v.  Dry  Dock,  E.  B.  A  B.  R.  R.  Co.,  69 N.  Y.,  170; 
Hibbard  v.  N.  Y.  &  Erie  R.  R  Co.,  15  N.  Y.,  455;  Higgins  f>.  Watervliet 
Turnp.  Co.,  46  N.  Y.,  23:  Gleadell  «.  Thompson,  66  N.  Y.,  194;  Shea  ©. 
Sixth  Ave.  Ry.  Co.,  62  N.  Y.,  180;  Meyer  t>.  Second  Ave.  Ry.  Co.,  8  Bosw., 
305;  Day*.  Brooklyn  City  Ry.  Co.,  12  Hun.,  435;  Howe«.  Newmarch,  1% 
Allen,  49;  Ramsden  «.  Boston  &  A.  R.  R.  Co.,  104  Mass.,  117;  Coleouui  «. 
N.  Y.  &  N.  H.  R.  R  Co.,  106  Mass.,  160;  Wilton  c.  Middlesex  Ry.  Co.,  107 
Mas8..  108;  Pitts.,  A.  &  M.  Pass.  Co.  tj.  Donaghue,  70 Pa.  St.,  119;  Robinaon. 
V.  Webb,  11  Bush,  464;  Yates  r.  Squires,  19  Iowa,  26;  Noble  r.  Cunning- 
ham, 74  111.,  51 ;  Duggins  v,  Watson,  15  Ark.,  18;  Evansville  &  C.  R.  RCo. 
«.  Baum,  26  Ind.,  70;  Jeffersonville  Ry.  Cc.  0.  Rogers,  38  Ind.,  116;  L.  P.  ^ 

C.  R.  R.  Co.  i.  Anthony,  43  Ind.,  183;  Terre  Haute  &  I.  Ry.  Co.  c.  Graham, 
40  Ind.,  239;  Terre  Haute  &  I.  Ry.  Co.  f».  Fitzgerald,  47  Ind.,  79;  L  &  V. 
R.  R.  Co.  T.  McClaren,  62  Ind.,  566;  Redding*.  8.  C.  R  R  Co.,  8  8.  C.  g 
(11.  6.),  1;  Peebles  v.  Brunswick  &  A.  R  R  Co.,  60  Ga.,  281;  Georgia  Ry.  I 
Co.  2?.  Newsome,  60  Ga.,  492;  Perkins  «.  Mo.,  K.  &  T.  R  R  Co.,  56  Mo., 
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211;  Bnlett  v.  Mo.  Valley  R.  R  Co.,  56  Mo.,  865;  Pass.  Ry.  Co.  «.  Young, 
21  Ohio  Bt.,  518;  Lempust).  London  General  Omnibus  Co.,  1  Hurlst.  &Colt., 
526.  But  see  Crocker  «.  New  Lond.,  W.  &  P.  R.  R.  Co.,  24  Conn.,  249; 
Vanderbilt  v.  Richmond  Turnpike  Co.,  2  N.  Y.,  479;  Selma  &  R.  &  D.  R  R. 
Co.  V,  Webb,  49  Ala.,  240. 

A  familiar  application  of  this  principle  is  found  in  those  cases  where  a  ser- 
yant  of  the  company  has  power  to  remove  passengers  wrongfully  on  the  cars 
and  exercises  the  power  unlawfully  by  expelling  a  passenger  who  is  right- 
fully there.  Li  such  case  no  doubt  can  be  entertained  that  the  company  is 
liable. 

Moore  9.  Fitchburg  R.  R  Co.,  4  Gray,  465;  Higginsv.  Watervliet  Tum- 
mke  Co.,  46  N.  Y.,  23;  Rounds  v.  D.,  L.  &  W.  R  R  Co.,  64  N.  Y.,  129;  Bt 
Western  Ry.  Co. «.  Miller,  19  Mich.,  805;  Chicago,  B.  &  Q.  Ry.  Co.  c.  Bryan, 
90  111.,  126;  Paulton  f».  L.  &  8.  W.  Ry.  Co.,  L.  R,  2  Q.  B.,  534;  Bay  ley  «, 
Manchester,  8.  &  L.  R.  R.  Co.,  L.  R,  8  C.  P.,  148;  L.  R,  7  C.  P.,  415. 

The  like  is  true  in  the  instances  which  often  occur  where  the  serrant  exer- 
cises such  a  power  lawfully,  but  improperly,  as  with  excessive  force. 

Jackson  «.  Becond  Ave.  R  R.  Co.,  47  N.  Y.,  274;  Hewitt  v,  Bwift,  8  Allen, 
420;  Howe  v.  Newmarch,  12  Allen,  49;  Holmes  v,  Wakefield,  id.,  580; 
Ramsdenv.  B.  &  A.  R  R  Co.,  104  Mass.,  117;  Penna.  R  R  Co.  v.  Van- 
diver,  42  Pa.  St.,  865;  Brokaw  «.  N.  J.  R  &T.  Co.,  8  Vroom,  828;  Beymour  «. 
Greenwood,  7  H.  &  N.,  853;  Walker  f».  S.  E.  R  R  Co.,  L.  R,  5  C.  P.,  640; 
Bayley  «.  Manchester,  8.  &  L.  R.  R  Co.,  L.  R,  7  C.  P.,  415. 

Whether  a  servant  is  acting  with  a  view  to  the  company *b  service,  and  by 
their  authority  or  purely  for  purposes  of  his  own,  is  a  question  which 
should  properly  be  submitted  to  a  jury.  Bee  Cohen  v.  Dry  Dock,  E.  B.  &  B.  R 
R  Co. ,  69  K.  Y.  ,170.  In  actions  similar  to  the  principal  cases  the  jury  should 
of  course  be  instructed  that  the  authority  of  the  company  to  the  servant  to 
do  the  act  in  the  course  of  which  the  tort  has  been  committed  must  be 
proven.  But  such  authority  may  be  inferred  from  a  variety  of  circumstances 
besides  express  orders — as  from  subsequent  ratification.  Eastern  Co.  Ry.  Co. 
f).  Broom,  6  Exch.,  814;  Roe  v.  Birkenhead,  C.  &  L.  R  R.  Co.,  7  Exch.,  86. 
Or  from  rules  and  regulations.  Brokaw  v,  N.  J.  R  &  T.  Co.,  8  Vroom, 
828.  Or  from  a  direction  or  duty  which  implies  the  use  of  force.  Hewitt  d. 
Swift,  3  Allen,  420;  Howe«.  Newmarch,  12  Allen,  49;  Higginsv.  Watervliet 
Turnpike  Co.,  40  N.  Y.,  23. 

It  IS,  per  contra,  just  as  satisfactorily  settled  that  the  company  is  not  liable 
for  the  torts  of  a  servant  outside  the  course  of  his  employment,  as  when  he  is 
acting  with  a  view  to  effect  an  independent  puipose  of  his  own,  and  not  to 
execute  the  orders  of  the  company.  Rounds  «.  I).,  L.  <fe  W.  R.  R  Co.,  64  N. 
Y.,  129;  Cohen  «.  Dry  Dock,  E.  B.  &  B.  R  R  Co.,  69  N.  Y.,  170;  Mali  v. 
Lord,  39  N.  Y.,  881;  Praser  v.  Freeman,  43  N.  Y.,  566;  Higgins  tJ.  Water- 
vliet Turnp.  Co.,  46  N.  Y.,  23;  Isaacs  v.  Third  Ave.  R.  R,  47  N.  Y.,  122; 
Jackson  f».  Second  Ave.  Ry.  Co.,  47  N.  Y.,  274;  Hughes  v.  N.  Y.  &  N.  H. 
R  R  Co.,  86  N.  Y.  Bup.  Ct.,  222;  Stewart  v.  Brooklyn  C.  L.  Ry.  Co.,  9 
Rep.,  759;  Howe  c.  Newmarch,  12  Allen,  49;  De  Camp  v.  Miss.  &  M.  R  R. 
Co.,  12  Iowa,  848;  Evansville  &  C.  R  R  Co.  v.  Baum,  26  Ind.,  70;  Illinois 
Cent.  R  R  Co.  «.  Downey,  18  111.,  259;  P.,  G.  &  N.  R.  R  Co.  v.  Wilt,  4 
Whart.,  143;  Pitts.,  A.  &  M.  Pass.  Ry.  Co.,  70  Pa.  St.,  119;  Penna.  R  R  Co. 
«.  Toomey,  37  Leg.  Int.,  105;  New  Orleans,  J.  &  G.  N.  R.  R.  Co.  v,  Har- 
rison, 48  Miss.,  112;  Little  Miami  Ry.  Co.  v.  Wetmore,  19  Ohio  St.,  110; 
Thames  Steamboat  Co.  «.  Housatonic  R.  R.  Co.,  24  Conn.,  40;  Chicago  &N. 
W.  Ry.  Co.  V,  Bayfield,  37  Mich.,  205 ;  Snyder  v.  Hannibal  &  St.  J.  R.  R  Co., 
60  Mo.,  418;  Croft  v,  Alison,  4  B.  &  Aid.,  590;  Limpus  v.  London  Gen. 
Onmibns  Co.,  1  H.  &  C,  526;  Nashville  &  C.  R  R  Co.«.  Stames,  9  Hask., 
52;  Storey  v.  Ashton,  17  W.  R,  727;  S.  C.  L.  R,  4  Q.  B.,  476;  Crocker  v. 
New  L.,W.  &  P.  Ry.  Co.,  249;  Glover  v.  Lond.  &  N.  W.  Ry.  Co.,  5  Exch.,  66. 
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Examples  will  illustrate  the  distinction  more  clearly.  In  HendrickB  «. 
Sixth  Ave.  R.  R  Co.  (44  N.  T.  Sup.  Ot,  8),  the  evidence  showed  that  the 
plaintiff,  who  was  a  boy,  was  trespassing  on  a  train  of  the  company  defend- 
ant, when  he  was  forcibly  azpellea  by  the  conductor,  who  knocked  him  off  the 
cars.  The  company  was  held  liable  because  the  conductor  was  acting  within 
the  scope  of  his  duty,  though  in  a  wilful  and  tertious  manner.  Bat  in 
Towanda  Coal  Co.  v.  Herman  (86  Pa.  St.,  418),  where  the  plaintiff,  also  a  boy 
and  also  a  trespasser  on  a  train  of  the  company  defendant  below,  was  driven 
off  by  the  brakeman,  who  threw  coal  at  him  so  as  to  cut  and  blind  him,  and 
so  caused  him  to  slip  and  fall  on  the  track,  the  company  was  not  held  liable 
because  clearly  the  brakeman  was  acting  wilfully  outside  the  line  of  his  duty. 
In  determining  the  question  of  the  company^s  liability  it  should  always  be 
borne  in  mind  that  a  servant  has  no  implied  authority  to  do  acts  outside  of 
the  kind  of  service  in  which  he  is  employed.  Edwards  «.  Lond.  &  N.  W. 
Ry.  Co.,  L.  R,  5  C.  P.,  445;  Walker  «.  S.  E.  By.  Co.,  L.  R  6  C.  P.,  640; 
Allen  «.  Lond.  &  S.  W.  R  R.  Co.,  L.  R.,  6  Q.  B.,  65 ;  Little  Miami  Valley  Ry. 
Co. «.  Wetmore,  19  Ohio  St.,  110;  Mali  t>.  Lord,  39  N.  Y.,  881;  Flower  t». 
Penna.  R  R.  Co.,  69  Pa.  St.,  210;  Snyder  v.  Hannibal  &  St.  J.  Ry.  Co.,  60 
Mo.,  413;  Hoar  v.  Me.  Cent.  Ry.  Co.,  70  Me.,  65;  Robertson  v.  N.  Y.  &  E.  R. 
R  Co.,  22  Barb.,  91. 

Whether  he  was  doing  that  kind  of  service,  or  whether  on  the  contrary  he 
was  not,  at  the  time  the  tort  in  question  was  committed,  is  for  the  jury. 

JackHon  u.  Second  Ave.  R  R  Co.,  47  N.  Y.,  274;  Redding  r.  S.  C.  Ry. 
Co.,  3  S.  C.  (N.  S.). 

If  judgment  should  be  recovered  against  the  company,  the  8(*rvant  com- 
mitting the  tort  is,  of  course,  liable  over  for  the  amount  of  said  judgment 
together  with  costs  and  a  reasonable  counsel  fee.  Grand  Trunk  Ry.  v. 
Latham,  68  Me.,  177;  Galena  &  C.  V.  Ry.  Co.  v.  Baimi,  21  III.,  31;  Chicago 
and  Rock  Isknd  R  R  Co.  v,  Hutchins,  84  III.,  108. 


PriTSBUBO  &  Lake  Erie  R.  'EL  Co. 
Geo.  T.  Robinson  and  William  Rka. 

(Adoanes  Ccue,  Pennsylvania  Reports^    J^ovember  S,  1880.) 

The  owners  of  mills  and  manufactories  may  of  right  connect  their  private 
sidings  with  the  railroads  in  their  vicinity,  and  the  fact  that  such  right 
exists  may  largely  enhance  the  market  value  of  their  several  properties 
and  affect  the  question  of  damages  for  taking  land. 

Damages  for  taking  land  for  use  of  a  railroad  company  should  be  assessed 
without  reference  to  the  person  of  the  owner  or  the  actual  state  of  his 
business. 

In  mitigation  of  damages  a  railroad  company  may  prove  that  it  is  practicable 
to  make  switch  connection  with  the  railroad  which  crosses  the  lands 
of  the  claimant  for  damages. 

While  the  general  advantages  resulting  as  well  to  the  public  as  to  the  prop- 
erty which  is  the  subject  of  assessment  is  not  to  be  considered  in  esti* 
mating  the  benefits  to  that  property,  yet  any  and  every  thing  connected 
with  the  general  improvement  which  tends  to  increase  'ts  value  or  useful- 
ness to  such  property  may  be  considered. 
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Knowledge  of  the  selling  price  of  Tarious  pieces  of  land  in  the  vicinity  ren- 
ders a  witness  competent  to  testify  as  to  the  value  of  land  taken.  The 
value  of  such  opinion  is  for  the  jury. 

In  the  court  below  this  was  an  appeal  from  an  award  of  viewers 
under  the  Greneral  Bailroad  Act.  The  Pittsburg  &  Lake  Erie 
Railroad  Companj  was  incorporated  under  and  by  an  Act  of  As- 
sembly approved  the  4th  day  of  April,  1868.  li  building  and 
constructing  the  said  road,  it  was  found  necessary  to  pass  through 
a  lai^e  amount  of  private  property,  among  which  was  that  of  the 
plaintiffs  below. 

They  were  and  are  the  owners  of  a  lot  of  ground,  upon  which  is 
erected  their  manufacturing  establishment,  known  as  the  "  Wash- 
ington Works."  The  railroad  company  in  constructing  their  road 
found  it  necessary  to  make  a  cut  thirty  feet  wide  and  eight  feet  deep 
through  their  lot,  in  order  that  a  proper  grade  might  be  obtained. 

The  plaintiffs  presented  their  petition  to  the  Court  of  Common 
Pleas,  asking  the  court  to  appoint  viewers  and  assess  their  damages. 
The  court  appointed  the  viewers  as  prayed  for,  who  found  tnat 
the  value  of  tne  land  taken  was  $6500. 

This  report  was  filed  in  court  April  7, 1879,  and  duly  confirmed. 
An  appeal  was  taken  by  Robinson,  Rea  &  Co.  from  the  report  of 
the  viewers  to  the  Court  of  Common  Pleas.  The  case  came  on 
for  trial  March  24,  1880,  and  on  April  1,  1880,  a  verdict  was  ren- 
dered for  plaintiffs  below  for  $16,360.  A  motion  for  new  trial 
and  in  ai*rest  of  judgment  was  filed,  and,  upon  argument,  refused. 

The  following  were  the  assignments  of  error  in  this  court: 

1.  Refusing  to  affirm  defendant's  first  point.  "That  the  de- 
fendant company  is  a  common  carrier;  that  its  railroad  is  a  public 
highway;  that  the  plaintiff  has  a  right  in  law  to  construct  on  their 
land,  adfjoining  said  railroad,  a  suitable  switch  for  the  use  of  their 
business,  and  connect  the  same  with  the  tracks  of  the  defendant 
company,  suGject  to  the  general  rules  of  said  company  regulating 
such  connections ;  and  that  the  defendant  company  is  bound  to  re- 
ceive and  deliver,  to  and  from  such  switch  or  siding,  cars  and 
freight  for  the  said  plaintiffs  to  and  from  such  points  on  the  line 
of  defendant's  railroad  as  may  be  designated  by  plaintiffs,  and  on 
e<jual  terms  with  all  other  individuals  or  transportation  compa- 
nies." 

2.  Refusing  the  testimony  of  J.  R.  McCuUougli  as  to  the  prac- 
ticability of  constructing  a  switch  or  siding  on  plaintiffe'  property. 
"This  is  offered  for  the  purpose  of  showing  that  the  railroad,  as 
constructed  through  the  property,  may  be  utilized  in  the  usual 
manner,  by  the  construction  of  an  ordinary  siding  or  switch,  such 
as  is  made  in  all  manufacturing  establishments  on  that  line.  To 
be  followed  by  the  testimony  of  the  witness  that  it  is  a  standing 
rale  of  the  company  that  whenever  application  is  made  by  manu- 
facturing estabhshments  for  a  switch,  it  has  been  their  custom  al- 
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ways  to  put  it  in  at  once,  and  that  they  have  done  bo  at  all  other 
establishments  where  application  has  been  made." 

3.  Refusing  the  offer  of  testimony  of  Wm.  J.  Lewis,  and  others, 
BS  follows:  "  Counsel  for  defendant  proposes  to  show  by  this  wit- 
ness and  others  that  prior  to  the  construction  of  this  railroad  it 
cost  so  much  per  ton  to  transport  raw  and  manufactured  material 
to  and  from  tne  point  of  shipment;  that  by  the  construction  of  this 
road  and  the  building  of  a  switch,  such  as  it  is  practicable  to  con- 
struct on  the  property  of  the  plaintiffs,  if  they  desire  to  avail  them- 
selves of  the  advantages  of  thus  road,  it  would  be  a  great  saving  to 
them  in  the  line  of  transportation ;  in  this  manner  a  great  benefit 
to  their  property. 

"  The  purpose  of  the  offer  is  to  show  the  distinct  benefit  to  this 
property  to  arise  from  the  construction  of  the  road  through  the 
property,  in  order  to  reduce  the  claim  of  damages  that  has  been 
shown  on  the  other  side,  the  witnesses  on  the  other  side  none  of 
them  having  stated  that  they  took  into  consideration  the  question 
of  benefit  to  this  property,  but  only  the  dama^;  to  be  followed  by 
the  testimony  of  witnesses  as  to  the  value  of  the  whole." 

Also  the  K)llowing  on  the  same  point:  "Counsel  for  defendant 
company  offers  to  prove  by  the  witness  on  the  stand  and  other 
witnesses  that  prior  to  the  construction  of  the  railroad  the  nearest 
point  of  shipment  by  rail,  for  use  of  plaintiffs,  was  at  the  Fort 
Wayne  depot,  at  Penn  street,  Pittsburg,  or  at  the  Pennsylvania 
Duquesne  depot;  that  by  the  construction  of  this  road  and  the 
location  of  its  depot  at  a  point  a  few  hundred  feet  distant  from 
the  manufacturing  establishment  of  plaintiffs,  the  cost  of  trans- 
portation of  the  raw  and  manuf acturea  material  to  and  from  such 
point  of  shipment  can  be  largely  reduced,  and  in  this  way  the  road 
of  the  defendant  company  be  a  special  benefit  to  the  property  of 
plaintiffs.     This  for  the  purpose  of  reducing  plaintiffs'  damages." 

4.  Refusing  to  admit  tne  following  offer  of  testimon\:  "  Counsel 
for  defendant  proposes  to  ask  the  witness,  Mr.  John  Q.  Bobinson, 
the  value  of  the  piece  of  ground  taken  for  right  of  way  over  the 
property  of  Kobinson,  ilea  &  Co.,  per  square  foot." 

Also,  "  To  ask  witness  whetlier  he  has  knowledge  of  the  selling 
price  of  ten  distinct  pieces  of  property,  representing  distinct 
owners,  in  the  neighborhood  of  the  property  of  the  plamtiffs,  in-. 
tersected  in  like  manner  by  the  railroad  of  the  defendant  company. 
This  offer  for  the  purpose  of  showing  that  the  witness  is  competent 
to  fix  the  value  of  the  land  of  the  plaintiffs. 

J.  H.  McCreery  for  plaintiff  in  error. 

John  H.  Hampton,  for  defendant  in  error. 

Gordon,  J. — ^Where  a  jury,  as  in  the  case  in  hand,  are  called 
upon  to  assess  damages  on  accoimt  of  the  taking  of  lands  by  a  cor- 
poration, they  are,  as  is  said  by  Oibson,  J.,  m  the  case  of  the 
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Schnylkill  Naviffation  Co.  v.  Thobtirn,  7  S.  &  R.,  441,  to  valne 
the  property  without  reference  to  the  person  of  the  owner,  or  the 
actnal  state  of  his  business ;  and  in  doing  that  the  only  safe  rule  is 
to  inquire  what  the  property,  unaffected  by  the  obstruction,  would 
have  sold  for  at  the  time  the  injury  was  committed,  and  what  it 
would  sell  for  as  affected  by  the  injury,  and  the  diflference  is  the 
true  measure  of  compensation.  In  Homstein  v.  The  Atlantic 
&  Great  Western  R.  K  Co.,  1  P.  F.  S.,  87,  the  doctrine  above 
stated  is  repeated,  and  it  is  said,  per  curiam  :  ^^  In  estimating  the 
damages  resulting  from  the  road,  consequential  or  speculative  dam- 
ages are  to  be  rejected,  and  in  estimating  the  advantages,  such  only 
as  are  special  or  peculiar  to  the  property  in  question  are  to  be  con- 
sidered, and  not  such  as  are  common  to  the  public." 

Without  going  further  for  authority,  these  cases  furnish  all  the 
elements  necessary  for  the  determination  of  the  present  controversy. 
Considering  only  the  advantages  and  disadvantages,  special  and 
peculiar,  resulting  to  the  plaintiffs'  property  by  reason  of  the  intro- 
duction of  the  defendants  road  upon  it,  what  was  the  difference  in 
its  value  in  the  real  estate  market  before  and  after  the  building  of 
that  road  i  The  resolution  of  this  question  solves  the  proposed 
problem.  The  property  in  question  is  used  for  manufacturing,  and, 
ordinarily,  the  market  values  of  such  properties  are  advanced  by 
the  introduction  of  railroads ;  this  fact  is  one  upon  which  the  jury 
must  pass,  for  much  depends  upon  the  situation  of  the  property 
and  the  accessibility  of  the  road  which  traverses  it.  If  that  road 
is  carried  through  it  on  an  embankment  so  high,  or  in  a  cut  so  low, 
that  it  cannot  be  reached  by  a  switch,  it  is  useless  to  the  property ; 
on  the  other  hand,  if  the  road  is  on  the  grade  or  so  nearly  so  that 
by  a  siding  or  switch  it  may  be  made  useful  and  convenient  for 
tfie  purposes  for  which  the  property  is  used,  the  value  of  that  prop- 
erty may  be  greatly  enhanced  thereby.  How  then  can  any  one 
reasonably  contend  that  either  of  the  above  supposed  conditions 
may  not  be  given  in  evidence  ?  We  have  no  hesitation  in  saying 
that  the  court  below  was  wrong  in  refusing  to  permit  the  defendant 
to  prove  that  a  siding  could  be  conveniently  constructed  upon  the 
property  of  the  plaintiffs,  and  to  show  how  such  a  construction 
mi^t  be  made  useful  to  the  premises.  That  the  plaintiffs  refused 
to  avail  themselves  of  the  advantages  which  may  have  been  afforded 
them  by  the  road,  is,  as  we  have  seen,  of  no  moment,  for  the  ques- 
tion is  not  as  to  the  disposition  of  the  owners  of  the  property,  but 
whether  or  not  the  facilities  afforded  by  the  improvement  have  ad- 
vanced the  market  value  of  the  property. 

As  immediately  connected  with  the  above  stated  proposition,  we 
are  also  of  opinion  that  the  plaintiffs'  third  point  should  have  been 
affirmed.  It  is  conceded  that  under  our  acts  of  Assembly  the 
owners  of  mills  and  manufactories  may  of  right  connect  their  pri- 
vate sidiiigB  with  the  railroads  in  their  vicinity,  and  though,  as  the 
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counsel  for  the  defendants  in  error  says,  it  does  not  follow  that  such 
owners  may  ever  avail  themselves  of  such  right,  nevertheless  the 
fact  that  such  a  right  exists  in  them  may  largely  advance  the  mar- 
ket value  of  their  several  properties.  Certainly  privileges  which 
may  be  used  to  facilitate  transportation  to  and  from  large  factories 
must  have  some  effect  upon  their  values. 

Again,  the  court  refused  the  offer  of  the  defendant  to  show  that 
it  had  so  built  its  depot  as  to  be  convenient  to  the  plaintiffs' 
works. 

In  this  we  think  there  was  error.  Let  us  put  the  case  from  the 
other  side,  and  suppose  the  depot  to  be  placed  at  such  a  distance 
from  the  plaintiffs  land,  or  at  such  a  place,  as  to  render  it  useless 
to  their  works,  it  follows  that  unless  they  have  some  other  means 
of  access,  the  railroad,  as  to  them  and  their  property,  is  utterly 
worthless,  and  from  it  no  advantage  could  accrue  that  would  form 
an  offset  to  the  damages  suffered.  jN^ow.  who  will  undertake  to  say 
that  a  land-owner  comd  not  show  a  conaition  of  thin^  such  as  this, 
before  a  jury  summoned  to  inquire  into  and  assess  the  damages  he 
may  have  suffered  ?  But  if  he  may  show  these  things,  the  railroad 
company  may  show  the  converse ;  that  it  has  furnished  suitable  and 
convenient  depots  and  other  conveniences,  and  that  the  lands  which 
are  traversed  by  its  road  are  thereby  benefited  and  improved. 

True,  a  depot  is  desired  for  the  public  benefit,  but  non  constat 
that  the  plaintiffs'  lancb  may  not  be  specially  benefited  thereby. 
The  very  same  thing  may  be  said  of  the  whole  road,  of  which  the 
depot  is  part,  and  yet  it  is  the  whole  road,  and  not  merely  that  part 
which  happens  to  lie  on  the  private  property  alleged  to  be  damaged, 
which  gives  to  it  that  peculiar  or  special  value  which  is  the  subject 
of  set-off.  It  hence  follows  that  while  the  general  advantage  result- 
ing as  well  to  the  public  as  to  the  property  which  is  the  subject  of 
assessment  is  not  to  be  considered  m  estimating  the  benefits  to  that 
property,  yet  any  and  every  thing  connected  with  the  general  im- 
provement which  tends  to  increase  its  value  or  usefulness  to  such 
property  may  be  considered. 

The  testimony  of  John  G.  Robinson  as  to  the  value  of  the 

(premises  under  consideration  ought  to  have  been  admitted.  Though 
lis  knowledge  of  the  value  of  lands  in  that  neighborhood  may  have 
rested  solely  upon  a  few  purchases  made  by  the  railroad  company^ 
and  from  no  other  sales  or  purchases  in  the  real  estate  market,  yet 
he  had  some  knowledge  upon  which  to  base  an  opinion,  and  the 
value  of  that  opinion  was  for  the  jury. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


I      I 
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GlBEST 
V. 

Washington  Cnr,  Virginia  Midland  &  Great  Southern  R.  R. 

Co. 

(83  OraWm  BeparU,  586.     Oetob&r  7,  1880.) 

L  A  court  of  equity  hayiiig  in  charge  the  mortgaged  property  of  a  railroad 
company  is  authorized  to  do  all  acts  that  may  be  necessary — within  its 
corporate  power — to  preserre  the  property  and  give  it  additional  value, 
not  only  for  the  benefit  of  the  lien  creditors,  but  also  for  the  benefit  of 
the  company,  whose  possession  the  court  has  displaced  by  the  appoint- 
ment  of  a  receiver,  and  by  taking  into  its  own  hands  the  property, 
rights,  works  and  franchises  of  the  company.  Any  acts,  it  would  seem, 
neceswy  for  the  protection  and  preservation  of  the  property,  is  a  legiti- 
mate and  proper  act,  and  whatever  is  manifestly  appropriate  to  such 
preservation,  or  to  the  enhancement  of  the  value  of  the  property,  not  in 
excess  of  the  powers  of  the  corporation,  will  always  be  upheld  and 
enforced  by  the  courts. 

n.  In  such  a  case  the  court  may  authorize  the  receiver  to  take  a  lease  of 
another  railroad,  where  it  is  manifestly  for  the  interest  of  the  creditors 
and  the  company.  And  so  on  like  conditions  the  court  may  authorize 
its  receiver  to  contribute,  out  of  the  accrued  revenues  in  his  hands,  to  the 
building  of  another  railroad. 

m.  The  road  in  the  hands  of  the  court  is  the  property  of  a  company  con- 
stituted by  the  consolidation  of  three  railroad  companies,  all  of  which 
had  before  the  consolidation  issued  their  bonds  and  executed  mortgages 
on  their  property  to  secure  them.  The  court  may  direct  the  property  of 
the  consolidated  company  to  be  sold  as  a  whole,  and  afterwards  fix  the 
smount  to  be  paid  to  the  several  holders  of  the  bonds  and  mortgages  on 
the  respective  roads. 

IV.  One  of  the  railroad  companies  not  having  been  able  to  pay  the  interest 
on  their  bonds,  gave  to  the  holders  of  the  interest  coupons  the  coupon 
bonds  of  the  company  for  the  amount  of  said  interest.    Held  : 

1.  This  was  not  a  novation  of  the  debt  for  the  interest;  and  these 
bonds  are  secured  by  the  mortgage. 

3.  The  coupons  for  interest  bore  Interest  from  the  time  they  were 
payable. 

This  was  an  appeal  by  Frederick  E.  Gibert  from  a  decree  of  the 
Circuit  Court  oi  Alexandria,  made  on  the  13th  day  of  February, 
1880,  in  a  canse  depending  in  said  court  in  which  John  C.  Gra- 
ham, in  behalf  of  himself  and  all  other  creditors  of  the  Washington 
City,  Virginia  Midland  and  Great  Southern  Railroad  Company, 
was  plaintiff,  and  the  said  company  was  defendant.  Gibert,  who 
filed  his  petition  in  said  snit  as  a  creditor  by  bonds  issued  by  the 
Oranp^e  «  Alexandria  Kailroad  Company,  obtained  from  this  court 
an  appeal  from  the  decree  of  the  Circuit  Court  of  Alexandria, 
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which  directed  a  sale  of  the  property  and  franchises  of  the  said 
defendant  company.  The  case  is  stated  by  Judge  Christian  in  liis 
opinion. 

Ould  and  Carrington,  for  the  appellant : 

The  divisional  companies,  the  mortgagors,  should  be  made  par- 
ties. The  court  cannot  proceed  unless  fliey  are  before  it.  Sheppard 
V,  Starke,  3  Mumf .,  29 ;  Clark  v.  Long,  4  Randolph,  452 ;  Sexton 
V,  Crockett,  23  Grattan,  868.  The  consolidation  of  the  parts  of  the 
road  created  anew  company.  Shields  v.  Ohio,  5  Otto,  324.  But  the 
old  corporations  may  sue  and  enforce  its  liabilities.  Code  1 873,  page 
543.  As  a  Virginia  court  will  sell  only  a  title  free  from  all  hens, 
the  parties  who  can  assert  any  claim  must  all  be  in  court.  The 
sale  of  the  road  as  an  entirety  ought  not  to  be  allowed,  because 
thereby  the  lien  of  one  of  the  bondholders,  the  appellant,  is  ren- 
dered worthless.  If  sold  as  an  entirety,  the  amount  and  priorities 
of  the  liens  should  first  be  ascertained.  Moran  v.  Brent,  25  Gratt, 
104 ;  Wallace  v,  Mahle,  27  Gratt.,  929 ;  Kendrick  v,  Whiting,  28 
Grattan,  655 ;  Horton  v.  Bond,  28  Gratt.,  822. 

F.  L.  Smith,  for  appellant : 

Taking  bonds  for  coupons  previously  held  constitutes  a  payment 
of  the  coupons  and  a  novation  of  the  contract.  Meade  v.  Grigsby, 
26  Gratt. ;  Frisbie  v,  Laraed,  21  Wend.,   454;  Stewart's  Appeal, 

3  W.  &  S.,  476 ;  Butler  v.  Miller,  1  Denio,  407 ;  Bayles  u  Betts, 
227;  Daniel  Neg.  Inst.,  §  1293.  These  coupons  should  not  be 
allowed  to  draw  interest.  The  court  had  no  power  to  authorize  the 
receiver  to  build  a  branch  road,  and  buv  a  connecting  raihx)ad.  The 
road  had  no  power  to  let  a  part  of  its  line.  Thomas  v.  West 
Jersey  R.  R.  Co.  (U.  S.  Sup.  Ct.,  Oct.  Term,  1879).  The  60-day 
notice  of  sale  was  too  short — 90  days  being  required  in  the  mort- 
gage.    The  lien  of  a  pre-existing  mortgage  covers  after  acquired 

roperty.  Mitchell  t;.  Winslow,  2  Story,  644.  Payment  of  claims 
or  work  done  and  of  claims  under  executions  in  preference  to  those 
of  the  tnist  creditors  is  eiToneous.  The  court,  not  the  master, 
should  decide  how  the  proceeds  of  sale  should  be  distributed- 
The  road  should  not  he  sold  as  an  entiretv.  Campbell  v,  Texajs, 
etc.,  R.  R.  Co.,  2  Woods,  263  ;  Bronson  v,  tl,  R.  Co.,  2  Black,  527 ; 
Minn.  Co.  v.  St.  Panl  (?o.,  2  Wall.,  609-742;  Bronson  t?.  Lacrc^se 
&  C.  R.  R.,  2  Wall.,  283 ;  M.  &  M.  R.  R.  Co.  v.  Soutter,  2 
Wall.,  210.  Legislation  allowing  the  circuit  judge  to  order  the  sale 
at  special  term  is  unconstitutional. 

Wm.  W.  Gordon,  for  the  appellant. 

Chas.  M.  Blackford,  for  the  appellees: 

The  exchange  of  bonds  for  coupons  only  chanses  the  evidence 
of  the  debt,  does  not  discharge  it.      Farmer's  Bank  v.  W.  A.  See, 

4  Leigh,  88  ;  Kinsily  v.  Williams,  3  Gratt.,  265 ;  Yancey  v.  Mauck, 
15  Gratt.,  300.    Summers  v.  Darin,  31  Gratt.,  807.   In  authorizing 
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the  receiver  to  aid  in  building  a  connecting  line  and  to  lease  other 
roads  the  court  was  acting  within  its  powers.  Wallace  v,  Loorais, 
7  Otto,  162 ;  Jerome  v.  flcCarter,  4  Otto,  734 ;  Hoover  v.  Mont- 
clair,  etc.,  Ry.,  29  N.  J.  Eq.,  4.  There  is  nothing  to  show  that 
there  was  no  authority  in  the  road  to  lease  a  part  of  its  track.  The 
holders  of  the  bonds  consenting  to  the  60-day  notice  of  sale,  there 
was  no  need  to  publish  90  days.  The  sale  was  a  necessity.  Con- 
solidation of  one  road  with  another  is  not  acxjuiring  property  in  the 
sense  in  which  the  term  "  after  acquired  property  "  is  used.  Alex- 
andria, etc.,  R.  R.  Co.  V.  Graham,  33  Gratt.  The  road  may  be 
sold  as  an  entirety  if  thus  the  rights  of  all  parties  are  best  pro- 
tected. Livingston  v.  Meldrum,  16  N.  Y.,  442;  Wilmer  v,  Atlanta 
&  C.  R.  R.  Co.,  2  Woods,  457 ;  Jones  Railway,  §  627.  The 
method  of  distributing  the  proceeds  of  the  sale  was  correct. 
PuUan  V.  Cinn.,  etc.,  Ky.  Co.,  5  Biss.,  237.  Sale  should  be  for 
cash.     Fultz  V.  Davis,  26  Gratt,  913. 

Wm.  J.  Robertson,  for  the  appellees : 

Clear  proof  of  intention  to  discharge  the  old  debt  by  accepting 
bonds  is  necessary  otherwise  the  debt  is  not  discharged.  Smith  v. 
Mackwell,  31  Gratt.,  291 ;  Coles  v.  Withers,  33  Gratt.,  and  others 
cited  supra.  The  coupon  bonds  carried  interest  from  time  of 
default  m  payment.  Areuts  v.  Com.,  18  Gratt.,  776 ;  Aurora 
City  V.  West,  7  Wall.,  105 ;  Genoa  -y.  Woodruff,  92  U.  S.,  602. 
So  if  stipulation  in  mortgages  to  pay  interest  on  a  day  certain. 
People  V.  N.  Y.,  5  Cow.,  334 ;  Bledsoe  v,  Mixon,  69  N.  C,  89 ; 
Wheaton  v.  Pike,  9  R.  I.,  132 ;  Cramer  v.  Lipper,  26  Ohio  St.,  59 ; 
Selleck  v.  Trench,  1  Amer.  Law  Cas.,  552.  Payment  of  prior 
executions  before  paying  trust  creditors  was  proper.  Galveston  v. 
Coudrey,  11  WaU.,  459;  Oilman  v.  111.  &  Miss.  Tel.  Co.,  91  TJ.  S., 
603 ;  Amer.  &  Co.  v.  Heidelbach,  94  U.  S.,  798 ;  Merchants' 
I  Bank  v.  Petersburg,  etc,  Co.,  5  C.  L  J.,  74.       The  court  could 

!  authorize  the  leasing  of  the  roads.     Kennedy  v.  St.  Paul,  etc.,  Co., 

2  Dell.,  448 ;    Coudrey  v.  R.  R.  Co.,  1  Woods,  331.      Appellant 
bound  in  the  trust  by  all  which  bound  the  mortgage  trustees  prior 
\  to  her  becoming  a  party.      Richards  v.  Chic.  &  O.  R.  R.  Co.,  1 

Hughes,  28 ;  Campbell  v.  R.  R.  Co.,  1  Woods,  376  ;  Harrison  v, 
Stewart,  93  U.  S.,  160 ;  Corcoran  v.  Ches.,  etc.,  Co.,  94  U.  S.,  171. 

Christian,  J. — This  case  is  before  us  on  appeal  from  a  decree  of 
the  Circuit  Court  of  the  city  of  Alexandria.  The  case  under 
ordinary  circumstances  would  have  been  heard  by  this  court  sitting 
at  Richmond,  it  properly  belonging  there,  but  on  motion  of  appeE 
lees,  in  order  to  have  a  speedy  decision  of  the  case,  it  was  trans- 
ferred to  the  court  here.  The  court  recognizing  the  importunce, 
both  to  the  bondholders  and  all  other  claimants,  as  well  as  the  great 
j  public  interests  involved,  in  putting  an  end  to  controversies  ansing 

With  respect  to  this,  one  of  the  most  important  railroad  lines  in  the 
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State,  lias  carefully  coneidered  thennmerous  questioiiB  presented  by 
the  record,  and  has  arrived  at  its  conclusions  at  the  earliest  prac- 
ticable period,  consistent  with  the  pressing  duties  of  the  court  here ; 
only  taking  time  enough  to  examine  carefully  the  lai^  and 
voluminous  record  (covering  over  a  thousand  pages  of  printed 
matter),  and  will  now  proceed  to  give  its  conclusions  upon  the 
whole  case  as  it  comes  before  us. 

Before  proceeding,  however,  to  discuss  the  questions  involved,  it 
is  necessary  and  proper  to  give  a  brief  history  of  the  proceedings 
in  the  cause. 

The  original  bill  was  filed  by  John  C.  Graham,  who  was  the 
holder  of  second  and  third  mortgage  bonds  of  the  Orange  & 
Alexandria  Railroad  Company.  Default  having  been  made  in  the 
payment  of  both  principal  and  interest  of  his  oonds  which  were 
then  due,  he  brought  his  suit  on  the  seventh  of  June,  1876,  in  the 
Circuit  Court  of  Alexandria,  in  behalf  of  himself  and  all  other 
creditors  of  the  "  Washington  City,  Virginia  Midland  &  Great 
Southern  Bailroad  Company ;"  which  company,  by  virtue  of  the 
powers  vested  in  it,  had  assumed  the  indebtedness  and  taken  the 
assets  of  the  Orange  &  Alexandria  Bailroad  Company. 

The  bill  set  forth  the  plaintifPs  debts,  the  deed  securing  them, 
and  all  other  deeds  of  trust  on  the  property  of  said  company,  or 
any  division  thereof :  copies  of  these  deeds  were  filed  with  the 
plaintiffs  bill. 

The  bill  set  forth  in  detail  how  the  said  defendant  corporation 
was  created,  and  of  what  its  property  consisted.  It  further  set 
forth  the  consolidation  of  the  Orange  &  Alexandria  Bailroad  Com- 
pany with  the  ManajBsas  Gap  Bailroaid  Companv,  as  constituting  the 
Orange  &  Alexandria  &  Manassas  Bailroad  Company,  and  the 
subsequent  consolidation  of  the  Orange,  Alexandria  &  Manassas 
Bailroad  Company  with  the  Lynchburg  &  Danville  Bailroad  Com- 
pany, which  constituted,  under  the  acts  of  consolidation,  the  said 
Washington  City,  Virginia  Midland  &  Great  Southern  Bailroad 
Company. 

The  bill  further  alleged  the  insolvency  of  said  company,  and  that 
default  had  been  made  under  each  of  said  mortgage  deeds,  filed 
with  the  bill,  both  as  to  principal  and  interest. 

The  bill  referring  to  the  several  mortgage  deeds  allies  that 
according  to  the  terms  of  said  deeds  the  beneficiaries  thereunder 
are  entitled  to  foreclose  the  same,  and  cause  sale  of  said 
property  to  be  made,  for  the  purpose  of  satisfying  said  debts ;  but 
that  owing  to  the  complicated  ana  confiictin^  nature  of  the  claims 
and  liens  existing  against  said  company  and  its  property,  it  was 
impossible  for  the  trustees  in  said  deeds  properly  to  amninister  the 
tinists  imposed  upon  them  by  said  deeds,  until  the  oonfiicting  claims 
and  liens  nave  been  adjusted  as  to  their  amounts  and  priorities,  by 
tiie  intervention  and  aid  of  a  court  of  equity. 
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The  bill  further  alleges  that  no  sale  can  be  properly  or  judiciously 
aiade  until  such  an  account  has  been  ordered  and  taken  as  will 
ascertain  the  exact  status  of  such  liens,  their  priorities,  and  the 
property  to  which  the  same  will  attach. 

The  bill  further  charges  that  there  were  numerous  outstanding 
judgments  and  executions  against  said  company,  and  that  levies 
were  being  made  upon  property  which  should  properly  be  applied 
to  tlie  debts  secured  by  the  deeds  of  trust  on  said  road  and  its 
divisions. 

The  prayer  of  the  bill  was  for  an  injunction  to  restrain  the  said 
company  n-om  further  operating  or  controlling  the  said  road,  and 
that  a  receiver  should  be  appointed  by  the  court,  to  take  charge  of 
the  assets  of  the  said  company,  under  the  direction  of  the  court. 

The  bill  further  prayed  for  certain  accounts  to  be  taken,  and  for 
a  sale  of  the  property  upon  such  terms  and  in  such  manner  as  may 
best  promote  the  welfare  of  all  parties  interested  therein,  and  for  a 
proper  distribution  of  the  proceeds  of  such  sale,  and  for  general 
relief. 

After  the  filing  of  said  bill  by  the  plaintiff  Graham,  many  par 
ties,  creditors  by  bond  and  otherwise,  filed  their  petitions  in  the  same 
cause,  asserting  their  several  claims  against  the  defendant  coi*pora- 
tion,  and  uniting  with  the  original  plaintiff  in  the  prayer  for  the 
appointment  of  a  receiver  and  the  sale  of  the  property. 

An  injunction  was  awarded  as  prayed  for,  and  John  S.  Barbour, 
Esq.,  was  appointed  receiver  of  tne  road.  A  decree  was  entered 
defining  his  powers  as  receiver.  An  inventory  was  ordered  of 
the  property  of  the  defendant  corporation,  and  the  receiver  directed 
to  account  monthly  before  a  commissioner  of  the  court. 

At  the  November  Term,  1876,  the  bill  was  taken  for  confessed  as 
to  all  the  defendants,  and  a  general  account  was  ordered  according 
to  the  prayer  of  the  bill. 

"  First.  An  account  showing  of  what  property,  real  and  personal, 
rights  and  franchises,  the  said  defendant  corporation  was  seized  and 
possessed. 

"  Second.  An  acount  of  all  liens  of  every  kind,  whether  created 
by  deed,  judgment,  or  otherwise,  resting  upon  said  property  or 
franchises,  or  any  part  thereof,  how  tlie  same  was  created,  and  how 
evidenced,  and  upon  what  portions  of  said  property  the  said  liens 
respectively  rest,  the  amount,  order  and  priorities  of  the  debts 
secured  or  evidenced  by  said  liens,  when  the  said  debts  were  or  will 
be  due,  aiid  up  to  what  date  interest  has  been  paid  thereon. 

"  Third.  What  debts  are  due  by  said  company  other  than  those 
secured  by  said  liens,  the  amount  thereof,  how  evidenced,  and  to 
whom  due.  This  account  to  show  specifically,  as  far  as  possible, 
the  consideration  of  said  debts,  classifying  and  reporting  separately  : 
Ist-  The  amounts  due  by  way  of  wages,  salaries  or  fees  to  the 
laborers,  servants,  agents  and  employees  of  said  company  prior  to 
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June  Ist,  1876 ;  showing  which  of  said  amounts  are  now  hel'^.  by 
the  laborers,  servants,  agents  or  employees  who  performed  the  ser- 
vices for  which  said  debts  were  contracted,  and  which  are  held  by 
the  assignees  of  such  persons;  and  as  to  the  debts  so  held  by 
assignees,  what  consideration  was  paid  by  said  assignees  therefor. 
2d.  The  amount  due  for  supplies  furnished  said  company  prior 
to  said  1st  day  of  June,  1876,  and  to  whom  said  sums  are  due. 

"  Fourth.  An  account  showing  whether  any,  and  if  any,  what 
contract  of  lease  has  been  heretofore  made  between  the  said  defend- 
ant company  and  the  Baltimore  &  Ohio  Railroad  Company,  whereby 
any  part  of  the  property,  rights  or  franchises  of  said  defendant  com- 
pany have  been  placed  in  the  possession  of  said  B.  &  O.  R.  R.  Co.; 
what  the  terms  of  said  lease ;  what  amount  is  due  thereon ;  how 
the  rent  reserved  thereunder  has  been  heretofore  paid ;  filing  with 
his  re]x>rt  under  this  order  a  copy  of  said  lease  and  any  papers 
connected  therewith. 

'^  Fifth.  An  account  showing,  as  far  as  practicable,  the  net 
revenues  of  each  of  the  divisions  of  the  road  of  the  said  defendant 
company,  conveyed  respectively  in  the  different  deeds  of  trust,  to 
wit :  the  divisions  lying  between  the  city  of  Alexandria  and  the 
city  of  Lynchburg,  between  the  city  of  Lynchburg  and  tlie  city 
of  Danville,  and  between  the  town  of  Manassas  and  the  town  of 
Harrisonburg,  charging  each  division  with  the  cost  of  running  and 
keeping  tlie  same  in  repair,  the  interest  on  such  liens  as  exist 
thereon,  and  its  proportionate  part  of  the  general  expenses  of  said 
road,  and  crediting  it  with  the  receipts  thereon,  and  its  pro- 
portionate part  01  the  receipts  of  said  road  from  through 
freight  and  travel :  the  account  to  commence  on  first  day  of  De- 
cember, 1876.  And  the  said  commissioner  is  further  ordered  to 
make  a  further  statement  showing  a  like  division  of  receipts  and 
expenditures  applicable  to  said  several  divisions  of  said  roaa,  as  far 
as  the  same  is  practicable,  for  the  period  of  time  between  the  date 
of  the  appointment  of  said  receiver  and  the  1st  of  December, 
1876." 

Under  this  order  for  accounts,  as  above  set  forth.  Commissioner 
Sliepperd  tiled  an  elaborate  report,  with  accompanying  depositions 
and  papers,  covering  hundreds  of  pages  of  the  printed  record.  It 
is  not  necessary  to  refer  in  detail  at  this  point  to  said  report,  but 
so  much  of  it  will  be  noticed  hereafter  as  affects  in  anywise  tte 
questions  we  have  to  detennine. 

On  the  24:th  of  September,  1879,  the  appellant,  Frederick  E. 
Gibert,  tiled  his  petition,  and  for  the  first  time  became  a  party  to 
this  suit. 

That  petition  in  substance  alleged  that  he  was  the  owner  of  the 
second  and  third  mortgage  bonds  of  the  Orange  &  Alexandria 
Railroad  Company,  to  the  amount  of  $60,000,  specifying  the  num- 
bers and  denominations  of  said  bonds  so  held  by  him. 
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He  alleged  that  there  was  a  oombination  among  certain  of  the 
creditors  oi  the  defendant  corporation  in  this  suit,  for  the  sale  and 
purchase  of  the  property  of  said  company,  upon  which  his  bonds 
were  a'  lien,  and  which  combination,  if  carried  to  a  successful 
termination,  would  work  great  wrongand  injury  to  tlie  petitioner, 
and  prove  most  oppressive  to  him.  He  filed  with  his  said  petition 
a  paper  showing  tne  terms  and  conditions  of  said  combination,  and 
styled  "  A  scheme  for  reorganization  of  the  W.  C,  V.  M.  &  G.  S. 
K.  R-  Co.,"  which  he  prayed  to  be  read  as  part  of  his  petition.  He 
complains  that  by  said  scheme  it  was  proposed  to  issue  to  the 
Baltimore  &  Ohio  Kailroad  Company,  bonds  to  the  amount  of 
$263,405,97,  to  be  secured  by  a  mortgage  equal  in  dignity  with  the 
lien  of  petitioner's  bonds,  and  thereby  greatly  lessening  and 
depreciating  the  value  of  his  mortgage  bonds. 

Upon  this  petition  he  was  admitted  a  party  plaintiff  to  this  suit, 
by  a  decree  entered  on  the  27th  of  September,  1879.  By  that 
decree  there  were  certain  further  directions  to  Commissioner  Shep- 
perd  to  make  further  enquiries,  and  there  was  also  a  confirmation 
of  the  report  of  Receiver  Barbour  approving  the  agreements  made 
with  the  ''  Charlottesville  &  Rapidan  Railroad  Company,"  which 
will  be  noticed  in  another  part  of  this  opinion. 

On  the  13th  of  February,  1880,  the  Circuit  Court  entered  an 
elaborate  decree  in  which  it  passed  upon  the  various  claims 
reported  by  Commissioner  Shepperd,  and  upon  the  various  liens 
upon  the  different  divisions  of  said  railroad  and  their  priorities. 
Tnat  decree  contained  the  following  provisions,  which  are  all  that 
it  is  now  necessary  to  refer  to,  to  wit : 

"  It  appearing  that  the  property  of  the  defendant  corporation 
liable  to  said  liens  and  subject  to  sale  as  hereinbefore  set  forth 
cannot  be  otherwise  sold  to  advantage  and  without  prejudice  to  the 
interests  of  the  several  liens  and  the  beneficiaries  thereunder,  the 
Court  doth  adjudge,  order  and  decree  that  the  rights,  franchises, 
property  and  works  of  the  defendant  corporation  as  specifically  set 
forth  in  the  37th  section  of  this  decree  be  sold  as  an  entirety  free 
and  discharged  of  and  from  the  liens  and  encumbrances  of  the  said 
several  deeds  of  trast  and  judgments  hereinbefore  found  and 
recited,  and  any  and  all  other  liens  thereon  ;  and  when  the  sale 
herein  ordered  shall  have  been  made  and  confirmed  by  this  court, 
all  claims  and  equities  of  redemption  of  the  several  lien-holders  in 
the  order  of  their  subordination,  and  of  the  defendant  company,  or 
of  any  of  the  companies  consolidated  into  it,  shall  be  forever 
determined  and  barred ;  and  as  the  defendant  corporation  has  this 
day  filed  in  the  papers  in  this  cause  an  express  waiver  in  writing 
of  a  day  for  payment,  and  confessed  its  inability  to  pay  the  amount 
of  principal  and  interest  for  which  it  is  now  in  default,  the  said 
sale  shall  be  made  without  further  delay,  and  without  granting 
any  such  day  for  payment. 
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"  And  the  court  doth  adjudge,  order  and  decree  that  John  S. 
Barbour,  who  is  appointed  commissioner  for  that  purpose,  do  make 
the  sale  provided  for  in  the  last  section,  and  do  sell  the  righta, 
privileges,  property,  and  works  of  the  defendant  corporation  as  set 
forth  in  the  37th  section  of  this  decree  as  subject  to  sale  for  the 
satisfaction  of  said  liens  hereinbefore  enumerated  in  conformity 
to  the  directions  hereinafter  contained. 

"  Such  sale  shall  be  made  by  the  commissioner  at  public  auction, 
at  some  convenient  place  in  the  city  of  Alexandria,  m  the  State  of 
Virginia,  to  be  designated  by  him.  Notice  of  the  time,  place  and 
terms  thereof  shall  be  given  by  an  advertisement  whidi  shall  be 
published  before  such  sale  at  least  once  a  week  for  sixty  days,"  in 
certain  newspapers  therein  designated — the  Baltimore  &  Ohio 
Kailroad  Company,  which  is  the  holder  of  all  the  debts  secured 
under  what  is  known  as  the  "gold  mortgage,"  and  the  defendant 
corporation  by  counsel,  agreeing  that  such  shall  be  the  time  and 
character  of  said  advertisement. 

"  The  terms  upon  which  said  commissioner  shall  sell  said  prop- 
erty shall  be  for  cash  as  to  a  sum  of  money  equal  to  the  principal 
and  interest  of  all  the  bonds  secured  by  deeds  of  trust  on  said  prop- 
erty or  any  parts  thereof,  except  those  secured  by  the  deed  of 
trust  of  the  defendant  corporation,  dated  on  the  1st  of  May,  1873, 
in  which  D.  H.  Miller,  Robert  Garrett  and  John  W.  Burke  are 
tnistees,  and  for  a  further  snni  of  cash  equal  to  the  past  due  interest 
on  the  debt  secured  by  that  deed  ;  as  to  a  sum  equal  to  the  principal 
of  the  debt  which  has  been  heretofore  ascertained  to  be  due  under 
said  deed,  on  such  credit  as  will  meet  the  amount  of  said  debt  at 
maturity,  taking  care  that  as  to  such  deferred  payment  provision 
be  made  for  the  purchaser  to  so  pay  interest  on  the  purchase  money 
in  instalments  that  the  interest  so  to  be  paid  by  him  shall  meet  the 
coupons  for  interest  yet  to  fall  due  on  said  principal ;  and  as  to  the 
residue  of  the  purchase  money,  on  a  credit  of  one,  two  and  three 
years,  with  interest  from  date  of  sale.  For  the  deferred  payments, 
as  above  provided,  the  commissioner  shall  take  the  obligations  of 
the  purchaser,  and  return  them  with  his  report  of  sale,  when  the 
court  will  direct  how  the  payment  of  same  shall  be  secured,  by  some 
satisfactory  lien  on  the  premises  sold.  Of  the  cash,  whicii  it  is 
herein  provided  shall  be  required  on  the  sale  of  said  property, 
$200,0(.)0  shall  be  paid  to  the  commissioner  within  five  days  after 
said  sale,  and  the  residue  shall  be  paid  by  the  purchaser  upon  the 
confirmation  of  said  sale  in  such  manner  as  the  court  iu  the  deci*ee 
of  confirmation  may  direct." 

The  decree  further  provided  that  the  commissioner  of  sale  should 
enter  into  bond  in  the  penalty  of  $300,000,  with  security  to  be 
approved  by  the  clerk  of  the  court,  conditioned  for  the  faithful 
performance  of  his  duties  as  such  commissioner. 

It  was  from  this  decree  that,  upon  the  petition  of  the  appellant 
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&ibert,  an  appeal  was  awarded  by  one  of  the  judges  of  this  conrt. 
In  his  petition  for  appeal  there  are  seventeen  assignments  of  error, 
which  will  now  be  noticed  seriatim : 

First  error  assigned, 

"That  the  O.  &  A.  R.  R.  Co.  being  in  arrears  of  interest  npon 
its  four  mortgages  in  or  abont  the  years  1865-7,  funded  the  coupons 
for  past  due  mterest,  and  issued  to  the  holders  in  their  place  bonds 
for  the  amounts  due  thereon  respectively.  These  '  funded  interest 
bonds '  amount  to  many  hundreds  of  thousands  of  dollars.  The 
master  stated  the  amount  of  such  securities,  and  reported  them  as 
hens  under  the  respective  mortgages,  and  the  court  confirmed  his 
report  and  so  decreed.  Your  petitioner  assigns  such  action  of  the 
court  as  erroneous." 

It  was  urged  in  argument  here  that  when  the  holder  of  the 
coupons  surrendered  them  and  accepted  bonds  in  their  stead,  he 
consented  to  a  novation  of  the  contract ;  that  he  chose  to  receive 
an  instrument  payable  at  a  dififerent  date  from  the  one  originally 
his,  and  that  the  legal  effect  of  the  transaction  was  an  absolute  pay- 
ment and  discharge  of  the  coupons. 

The  court  is  oi  opinion  that  this  assignment  of  error  is  not  well 
taken.  In  the  first  place,  there  is  no  evidence  in  the  record  that 
the  coupons  were  surrendered  by  the  holders  when  they  accepted 
the  funded  interest  bonds.  We  cannot  presume,  in  the  absence  of 
proof,  that  such  surrender,  contrary  to  all  usage  in  such  matters, 
was  made  at  the  time  that  the  funded  interest  bonds  were  accepted ; 
but  if  the  coupons  had  been  surrendered  and  the  funded  interest 
bonds  taken  in  lieu  of  them,  the  legal  effect  would  not  have  been  to 
discharge  the  lien  of  the  mortgages.  The  mortgages  secured  the 
interest,  which  was  the  debt,  of  which  the  coupons  were  evi- 
dence merely.  The  mere  change  of  the  evidences  of  this  debt 
could  not  destroy  the  lien  which  had  been  given  for  its  security. 
According  to  all  the  decisions  there  must  be  the  clearest  proof  of 
an  intention  on  the  part  of  those  who  took  the  funded  interest 
bonds  to  release  the  lien  of  the  mortgages.  Tiiey  cannot  be 
deprived  of  the  benefit  of  their  liens  by  simply  accepting  another 
BBcurity  for  the  same  debt.  The  acceptance,  by  them,  of  the 
funded  interest  bonds  in  place  of  the  coupons,  even  if  they  were 
surrendered,  was  not  an  extinguishment  of  the  debt.  It  was  but  the 
acceptance  of  another  security  for  the  same  debt.  It  cannot  there- 
fore be  considered  as  a  novation  of  the  contract,  or  an  extinguish- 
ment and  discharge  of  the  debt  evidenced  by  the  coupons ;  tlie  debt 
remains  the  same,  but  the  security  for  its  payment  only  is  changed. 
See  Watts  v,  Kinnev,  3  Leigh,  272 ;  Yancey  v,  Mauck,  15  Gratt., 
300  ;  Meade  v.  Gngsby,  26  Gratt.,  612 ;  Smith  et  al.  v.  Black- 
well,  31  Gratt.,  291 ;  and  the  recent  case  of  Coles  v.  Withers, 
supra  186.     In  the  last  named  case,  Judge  Staples  reviewing  the 
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cases  upon  the  subject,  says :  "'So  long  as  the  debt  exists,  the 
courts  will  never  presume  the  chief  security  taken  for  its  payment 
has  been  surrendered  without  satisfaction,  unless  upon  the  clearest 
and  most  convincing  testimony."  The  Virginia  cases  already  cited 
sustain  this  position,  and  the  authorities  elsewhere  sustain  it.  The 
rule  laid  down  in  1  Hilliard  on  Mortgages  (a  very  high  authority), 
is  that  nothing  short  of  payment  or  express  release  will  have  that 
effect. 

The  court  is  therefore  of  opinion  that  the  first  assignment  of 
error  is  not  well  taken. 

Seeond  assignmerU  of  error, 

^'  That  the  master,  in  making  up  his  statement  of  liens,  calculated 
and  allowed  interest  on  all  overdue  coupons  from  the  date  of  their 
maturity,  placing  the  amount  of  said  coupons  in  the  colunm  of 
principal.  None  of  the  mortgages  under  which  these  bonds  were 
issued  speak  of  coupon  bonds. 

The  court  is  of  opinion  that  this  assignment  of  error  is  not  well 
taken.  It  will  be  seen  from  the  record  (p.  583)  that  the  court 
decided  that  six  per  centum  interest  only  ^ould  be  allowed  upon 
the  funded  interest  bonds,  and  Commissioner  Shepperd  reformed 
his  report  accordingly  (see  p.  900  of  the  record),  no  interest  what- 
ever being  allowed  m  that  statement  upon  the  "  funded  bonds  and 
certificates,"  and  six  per  centum  per  annum  only  upon  the  bonds 
and  certificates  themselves.  So  much  of  this  objection  as  relates 
to  the  allowance  of  a  higher  rate  of  interest  than  that  borne  by  the 
original  bonds  is  founded  therefore  on  a  mistake  as  to  the  facts. 

While  it  is  true  that  the  mortgages  do  not  in  terms  speak  of  the 
bonds  as  coupon  bonds,  there  is  nothing  in  any  one  of  them 
inconsistent  with  the  idea  that  they  were  to  be  issued  in  that  form. 
On  the  contrary  each  of  them  (the  mortgages)  provides  for  and 
secures  the  payment  of  the  interest  at  fixed  penoas  (semi-annuallv) 
down  to  the  time  of  the  maturity  of  the  bonds ;  and  then  for  tlie 
payment  of  the  principal.     The  most  appropriate  if  not  the  univer- 
sal mode  in  which  the  interest  thus  to  oecome  due  and  payable  on 
railroad  bonds  is  evidenced,  is  by  a  coupon  for  each  instalment 
attached  to  the  bond  upon  which  the  interest  represented  by  it  is 
to  accrue.     Bonds  with  coupons  attached  were  accordingly  issued 
under  each  and  all  of  the  mortgages  without  objection  from  any 
quarter ;  and  without  question  raised  by  any  party,  until  after  the 
institution  of  this  suit,  as  to  the  propriety  of  issuing  bonds  in  that 
form.     Indeed  the  very  bonds  which  the  appellant  himself  holds 
are  of  this  character  which  he  now  objects  to  for  the  first  time.    It 
may  be  therefore  confidently  asserted  that  the  issue  of  coupon 
bonds  was  in  confonnity  with  the  provisions  of  the  mortgages  and 
fully  authorized  by  them ;  and  this  being  true,  there  can  be  no 
doubt  that  the  coupons  carried  interest  from  the  time  that  the  com- 
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pany  was  in  default  in  paying  them,  and  tliat  such  interest  was 
secured  by  the  lien  of  the  mortgages.  For  authority  for  this  prop- 
osition we  refer  to  Arents  v.  Commonwealth,  18  Gratt.,  750 ; 
Aurora  Citv  v.  West,  7  Wall,  U.  S.  R,  82,  105 ;  Town  of  Genoa 
V.  Woodrufi,  2  Otto  U.  S.  R,  502. 

We  are  thei-ef  ore  of  opinion  that  the  second  assignment  of  error 
is  not  well  taken. 

Third  assignment  of  error. 

"  That  the  Circuit  Court  authorized  and  empowered  the  receiver 
to  lay  out  $10,000,  to  aid  in  constructing  a  short  branch  road 
connecting  with  the  Lynchburg  &  DanviSe  division,  said  branch 
road  being  built  and  owned  by  another  corporation." 

It  may  be  first  observed  that  there  is  an  error  of  fact  in  this 
assignment  of  error.  The  branch  road  does  not  belong  to  another 
corporation.  The  record  shows  that  every  foot  of  that  road  belongs 
to  the  Midland  Kailroad  Company,  and  it  is  specifically  named  in 
the  final  order  of  sale  as  a  part  of  the  assets  to  be  sold. 

The  decree  complained  of  in  this  assignment  of  error  was  entered 
on  the  2l8t  of  November,  1877.  It  appears  that  at  that  time  there 
were  no  parties  objecting  to  it,  but  it  was  entered,  as  shown  by  the 
very  terms  of  the  decree,  upon  the  suggestion  to  the  court  that  the 
interest  of  all  the  parties  to  the  suit  would  be  promoted  by  an 
expenditure  of  a  portion  of  the  receipts  of  said  road  in  the  hands 
of  the  receiver,  in  aiding  in  the  construction  of  a  short  branch 
therefrom,  extending  from  a  point  upon  the  Lynchburg  &  Danville 
division,  between  Scyamore  &  Ward  Spring  stations,  westward  to 
the  iron  ore  banks  near  Pig  river ;  ana  the  court  being  of  opinion 
that  such  extension  of  the  road  would  promote  the  interests  of  all 
the  parties  concerned,  directed  said  receiver,  out  of  such  funds  as 
may  be  in  his  hands  to  be  administered,  to  expend  in  the  construc- 
tion of  said  branch  road  a  sum  not  to  exceed  $10,000  in  amount, 
provided  said  receiver  shall  be  satisfied,  upon  a  further  examination 
of  the  matter,  that  such  outlay  will  be  judicious ;  and  provided  fur- 
ther that  he  shall  not  expend  said  sum  or  any  part  thereof  until  he 
shall  be  satisfied  that  such  expenditure  .will  insure  the  construction 
of  the  whole  of  said  branch  road  to  said  ore  banks.  The  record 
shows  that  this  work  was  completed  in  a  few  months  at  a  cost  to 
the  receiver  of  less  than  $8000,  the  residue  of  the  cost  being  borae 
by  persons  interested  in  the  ore  banks.  The  receipts  from  this 
stem  of  the  road  paid  back,  as  the  record  shows,  all  it  cost  in  a 
Uttle  over  six  months,  and  it  has  ever  since  been  a  most  valuable 
feeder  to  the  main  line,  paying  nearly  $200  per  day  thereto  on 
account  of  the  large  amount  of  iron  ore  transported  over  said 
ranch  broad. 

Without  deciding  the  question  as  to  the  power  of  the  court  as  an 
original  proposition  to  make  such  expenditure,  we  think  it  is  plain 
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that  this  action  of  the  court,  empowering  its  receiver  to  make  this 
expenditure  of  $10,000,  was  eminently  advantageous,  as  the  sequel 
showed,  in  adding  lar^y  to  the  receipts  of  the  road,  and  ][H!t>mot- 
inff  the  interests  of  all  parties  interested  in  its  welfare. 

No  complaint  was  made  from  any  quarter  for  more  than  two 

! rears  after  this  wise  and  judicious  action  of  the  court.     It  is  too 
ate  now  to  make  any  sucn  objection. 

The  road  has  already  been  built,  and  is  in  greatly  successful 
operation.  The  money  has  already  been  expended.  "Who  is  to 
pay  it  back  if  the  appropriation  was  wron^  i  The  court  or  the 
receiver  ?  Neither  of  course  can  be  held  liiu>le.  The  expenditure 
of  $10,000  brought  large  receipts  into  the  treasury  of  the  road,  and 
manifestly  promoted  the  interests  of  all  the  bondholders,  lienholders 
and  other  creditors  against  the  road. 

We  are  therefore  of  opinion  that  the  third  assignment  of  error 
is  not  well  taken,  and  must  be  overruled. 

Fourth  assignment  of  error. 

"  That  the  court  authorized  and  empowered  the  said  receiver  to 
lease  two  other  lines  of  railway,  the  property  of  two  other  corpora^ 
tions,  viz.,  the  *  Charlottesville  &  Kapidan  R.  R.'  and  the '  Franklin 
&  Pittsylvania  R.  R.'     The  first-named  railroad,  to  wit,  the '  Char- 
lottesville &  Rapidan  R.  R.,'  was  chartered  by  the  general  assembly 
bv  an  act  passed  February  12th,  1876.     This  charter  was  amended 
Febniary  6th,  1878.     By  the  original  act  it  was  to  extend,  under 
its  charter,  from  Charlottesville  to  Orange  C.  H.     By  the  amended 
act,  power  was  given  it  to  lease  its  road  to  any  other  company,  and 
to  borrow  money  and  make  a  mortgage  to  secure  it.     It  is  manifest^ 
and  a  mere  reference  to  these  acts  makes  it  apparent,  that  this  road 
was  incorporated  by  the  legislature  for  the  purpose  of  meeting  a 
great  want  of  the  V  irg'a  Midland  Company;  for  before  that  time 
me  trains  of  that  company  were  compelled  to  run  over  the  track  of 
the  Chesapeake  &  Ohio  Co.,  for  which  privilege  the  company  had 
to  pay  an  annual  rent  of  $30,000.     And  although  it  paid  so  large 
a  rental  for  the  use  of  the  road  between  these  two  points,  its  nse 
was  subordinate  to  the  control  of  the  C.  &  O.  Co.,  and  that  too 
without  the  privilege  of  doing  any  local  business  between  Gordons- 
ville  and  Charlottesville  or  any  intermediate  points;  and  besides 
that,  was  excluded  from  north-bound  business  at  Charlottesville  or 
south-bound  at  Gordonsville.     It  is  therefore  plain  that,  in  order  to 
the  full  development  and  welfare  of  the  Imdland  line,  its  track 
should  be  continuous  and  under  its  own  management.    This  n^-w 
company  in  June,  1878,  made  a  proposition  to  Receiver  Barbour 
which  is  fully  set  forth  in  his  report  (on  p.  526  of  the  record).    The 
substance  of  the  proposition  was  that  the  new  company  would  lease 
its  road  to  the  Midland  Co.  for  a  period  of  thirty-four  years  for  the 
annual  rent  of  $36,000,  and  at  the  end  of  that  time  all  the  prop- 
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erty,  works  and  franchiBes  of  said  road  should  be  ^  used,  ooeupied 
and  possessed  by  the  said  Midland  road  forever.' " 

The  court  is  of  opinion  that  the  Circuit  Court,  under  its  discretion- 
ary power,  had  the  authority  to  direct  its  receiver  to  accept  the  prop- 
osition made  by  the  Charlottesville  &  Kapidan  company,  and  to 
confirm  his  action  in  the  premises.  It  was  of  manifest  advanta^ 
to  all  the  lienholders  and  all  other  creditors  interested  in  the  Mid* 
land  road  that  this  missing  link  between  Charlottesville  and  Gor^ 
donsville  should  be  supplied,  thus  forming  a  continuity  of  line  under 
the  control  and  management  of  the  Midland  company.  The  advan- 
tage on  all  hands  is  very  apparent  when  it  is  remembered  that  for  a 
sum  but  little  over  the  annual  rent  it  was  already  paying  to  another 
company  under  the  great  disadvantages  of  being  subordinated  to  its 
control,  it  thereby  secured,  not  only  the  control  of  a  continuous 
line,  but  at  the  end  of  34  years  the  whole  property,  works  and  fran- 
chises of  the  new  company  would  belong  in  free  simple  to  the^Mid- 
land  company.  The  advantages  of  this  arrangement  being  so 
apparent  and  not  objected  to  by  any  parties  before  the  court — 
not  even  by  the  appellant  here — the  only  question  is,  did  the  court 
have  the  power,  in  the  exercise  of  a  sound  discretion,  to  authorize 
and  confirm  this  act  of  its  receiver  ?  "We  think  it  undoubtedly  had 
that  power  and  that  it  was  its  duty  so  to  exercise  it.  A  court  of 
equity  having  in  charge  the  mortgaged  property  of  a  railroad  com- 
pany is  authorized  to  do  all  acts  that  may  be  necessary  within  its 
corporate  power  to  preserve  the  property,  and  to  give  to  it  addi- 
tional value,  not  only  for  the  benefit  of  the  lien  creditors,  but  also 
for  the  benefit  of  the  company,  whose  possession  the  court  has  dis- 

E laced  by  the  appointment  of  a  receiver,  and  by  taking  into  its  own 
ands  the  property,  rights,  works  and  franchises  of  the  company. 
Any  act,  it  would  seem,  necessary  for  the  protection  and  preserva- 
tion of  the  property  is  a  legitimate  and  proper  act,  and  whatever 
is  manifestly  appropriate  to  such  preservation  and  protection,  or  to 
the  enhancement  of  the  value  of  the  property,  not  in  excess  of  the 
powers  of  the  corporation,  will  always  be  upheld  and  enforced  by 
the  courts.  4  Otto  U.  S.  R,  734  (Jerome  v.  McCarter);  Wallace 
t^.  Loomis,  7  Otto  U.  S.  R.,  146, 162.  The  receiver,  in  making  this 
contract,  and  the  court,  in  authorizing  and  approving  it,  were  but 
carrying  out  the  powers  granted  by  the  legislature,  on  the  28th 
March,  1871  (Acts  1870-71,  p.  293),  when  it  authorized  the  Orange, 
Alexandria  &  Manassas  Railroad  Company  "  to  construct  a  railway 
from  Orange  C.  H.  or  Gordonsville,  or  some  point  on  the  line  of 
their  road  between  these  places,  to  some  suitable  point  on  their 
road  between  Charlottesville  and  Lynchburg,  or  on  the  C.  &  O.  K. 
E.,  so  as  to  connect  the  eastern  portion  of  their  road  with  the  south- 
western extension  from  Charlottesville  to  Lynchburg." 

Now  as  to  the  lease  of  the  Franklin  &  Pittsylvania  Railroad, 
which  is  the  second  branch  of  the  fourth  assignment  of  error^  that 
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road  was  chartered  by  the  legislature  on  March  13,  1878  (see  Acts 
1878-79,  p.  203),  for  the  purpose  of  constmcting  a  narrow-^uce 
railway  from  Rocky  Mount,  m  Franklin  county,  to  Pittsvilie,  in 
Pittsylvania  county,  and  the  same  act  gave  to  this  company  the 
power  to  lease  the  road,  when  built,  to  the  ^^  Midland  road." 
The  legislature  bv  its  charter  having  given  the  power  to  lease 
the  road,  when  built,  to  the  "Mifiand  road,"  the  intelligent 
receiver,  .who  had  been  president  of  the  "Midland  road,"  and 
knew  well  all  its  interests,  recommended  to  the  court,  by  a  re- 
port filed  in  May,  1878  (see  page  518  of  the  record),  that  the 
"  Midland  road  "  should  lease,  as  it  was  authorized  to  do  under  the 
act  of  assembly,  the  Franklin  and  Pittsylvania  railroad.  It  would 
extend  this  opinion  to  too  great  length  to  quote  the  report  of  the 
receiver,  to  snow  the  reasons  which  he  urged  upon  the  court  to 
authorize  such  lease.  It  is  sufficient  to  say  that  no  man  can  read 
that  elaborate  report  without  cominff  to  the  conclusion  that  it  was 
very  advantageous  to  the  interests  of  the  "  Midland  road"  that  this 
lease  should  be  authorized  and  confirmed  by  the  court. 

The  report  of  the  receiver  shows  that  this  short  line  of  road — ^a 
distance  of  about  thirty  miles — ^would  be  a  most  valuable  tributary 
to  the  "  Midland  R  R.";  that  it  penetrated  a  rich  and  productive 
country,  and  especially  gave  access  to  valuable  banks  of  iron  ore 
necessary  to  the  manufactory  of  Bessemer  steel. 

The  terms  of  the  lease  were  most  advantageous  to  the  Midland 
company,  because  it  would  receive  a  road  built  and  equipped  by 
the  Franklin  &  Pittsylvania  Kailroad  Company  at  its  own  cost 
and  then  leased  for  thirty-four  years  to  the  "  Midland  road,"  the 
lessee  paying  only  $7000  per  annum  therefor.  The  record  shows 
that  this  lease,  so  made  by  the  receiver  and  confirmed  by  the  court, . 
was  of  great  and  manifest  advantage  to  all  interested  in  the  pros- 
perity and  welfare  and  successful  operation  of  the  "  Midland  R.  R," 
All  that  has  been  heretofore  said,  and  the  authorities  referred 
to  to  sustain  what  was  said,  with  reference  to  the  lease  of 
the  Charlottesville  &  Rapidan  Railroad,  apply  with  fuU  force 
to  the  lease  made  and  connnned  of  the  Franklin  &  Pittsylvania 
Railroad.  The  court  is  therefore  of  opinion  that  the  fourth  assign- 
ment of  error  is  not  well  taken. 

J^lfth  assigavment  of  error. 

"  That  the  lease  made  hj  the  defendant  corporation  to  the  B.  & 
O.  R.  R.  Co.  of  that  portion  of  its  road  lying  between  Harrison- 
burg and  Strasburg  was  recognized  by  the  court  as  valid,  when 
there  has  up  to  this  time  never  been  any  legislative  authority  for 
such  lease.-' 

It  is  suflScient  to  say  that  the  lease,  of  which  complaint  is  here 
made,  was  entered  into  by  the  "  Virginia  Midland  "  road  on  the 
20th  August,  1873,  three  years  before  the  suit  was  brought     Tho 
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record  shows  that  the  court  below  did  not  make  this  lease.  When 
it  took  char^  of  the  property  this  lease  was  an  accomplished  fact, 
and  certainlj,  as  the  record  shows,  a  valuable  one  for  the  com- 
pany. Thie  court  did  not,  ex  mere  motu  set  aside  this  lease.  No 
one  objected  to  it ;  it  was  alreadj  done,  and  was  manifestly  an 
advant^e  to  all  parties  interested  m  the  '^  Midland  Boad.^' 

The  £*8t  objection  found  to  this  arrangement  is  made  by  the 
appellant,  who  was  already  a  bondholder  materially  benefited 
thereby,  and  who  by  implication  ratified  the  same.  The  court  is 
therefore  of  opinion  that  no  question  having  been  raised  by  any 
of  the  parties  interested  in  the  pleadings  of  this  cause,  and  the 
lease  having  been  made  before  the  court  took  possession  of  the 
subject,  and  it  being  manifestly  beneficial  to  all  parties  concerned, 
the  said  fifth  assignment  of  error  is  not  well  taken. 

Sucth  assignment  of  error, 

"The  action  of  the  court  in  requiring  the  purchaser  of  the 
defendant  corporation's  franchises  and  property  to  take  them  sub- 
ject to  the  leases  hereinbefore  recited." 

It  is  sufficient  to  say  that  this  question  has  already  been  disposed 
of  in  what  has  already  been  said  respecting  the  fourth  assignment 
of  error ;  the  court  below  and  this  court  being  of  opinion  that  said 
leases  were  of  manifest  advantage  and  promoted  the  welfare  and 
general  condition  of  the  "  Midland  "  company. 

Seventh  dssignment  of  error. 

"  That  by  section  44  of  the  decree  of  sale  (p.  1016  of  the  Rec.) 
only  60  days'  notice  of  the  time  and  place  of  sale  was  required  to 
be  given,  and  that  to  be  published  in  each  of  the  cities  of  Alexan- 
dria and  Lynchburg  in  tne  State  of  Virginia  and  in  Baltimore  an*d 
New  York." 

It  is  true  that  what  is  known  as  the  "  gold  mortgage"  required 
tliat  there  should  be  ninety  days'  notice,  and  that  publication  snould 
also  be  made  in  Philadelphia,  "feoston  and  London;  the  decree  of  the 
court  below  explains  this  change  in  the  terms  and  time  of  notice  by 
declaring  in  section  forty-four  that  the  Baltimore  &  Ohio  Railroad 
Company,  which  is  the  holder  of  all  the  debts  secured  under  what 
is  known  as  the  "  gold  mortgage,"  and  the  defendant  corporation 
agreeing  of  council  that  such  snould  be  the  time  and  character  of 
the  advertisement.  This  assignment  of  error  is  therefore  not  well 
taken. 

Eighth  assignment  of  error. 

"  That  the  sale  of  the  Lynchburg  and  Danville  division  was  not 
directed  to  be  made  in  Lynchburg  as  provided  in  the  Lynchburg 
and  Danville  mortgage." 
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This  involves  the  qneetiou  of  a  sale  as  an  entirety,  which  will  be 
considered  hereafter. 

Nvnik  <i8signmerU  of  error. 

^^  That  there  should  not  have  been  any  decree  for  sale  at  all,  but 
that  the  revenues  of  the  main  line  should  have  been  applied  to  the 
extinguishment,  principal  and  interest,  of  the  four  O.  &  A.  mort- 
ga^  in  the  order  of  their  priority." 

It  is  sufficient  to  say  that  such  a  scheme  would  have  been  utterly 
impracticable.  The  record  shows  that  the  net  revenues  of  the 
whole  road  were  $370,000,  and  the  total  amount  of  the  first  four 
Orange  and  Alexandria  mortgages  on  the  1st  of  January,  1880,  was 
$4,813,678.24.  The  average  rate  of  interest  on  this  amount  at  seven 
per  centum  would  be  for  one  year  $290,075.59.  A  simple  calcula- 
tion would  show  that  it  would  take  something  like  fifty  years  to 
pay  off  the  principal  and  interest  of  the  first  tour  mortgages.  Of 
course  such  a  scheme  was  totally  impracticable. 

Tenth  assignment  of  error. 

"  That  the  mortgages  of  the  O.  &  A.  R.  R.  Co.  constituted  liens 
upon  the  Manassas  Grap  R.  R.  prior  in  dignity  to  the  O.,  A.  & 
Manassas  R.  R.  and  aU  subsequent  mortgages." 

The  court  below  was  of  opinion  that  the  said  first  mortgage  of  the 
Orange,  Alexandria  &  Manassas  Railroad  Company  takes  priority 
as  to  so  much  of  the  road  of  the  defendant  corporation   as  lies 
between  Manassas  and  Harrisonburg,  the  said  portion  of  said  road 
not  being  after-acquired  property  of  the  Orange  &  Alexandria 
Railroad  Company,  which  passed  under  its  then  existing  mortgages^ 
upon  its  consolidation  with  the  Manassas  Gap  Railroad  Company, 
under  the  act  of  assembly  authorizing  such  consolidation.     We  are- 
of  opinion  that  the  Circuit  Court  was  right  in  this  conclusion.     The 
record  shows  that  there  was  a  company  known  as  the  Orange  & 
Alexandria  Railroad  Company, whicn  worked  and  owned  a  road  from 
Alexandria  to  Lynchburg ;  and  there  was  another  known  as  the 
Manafisas  Gap  Riilroad  Company,  which  worked  and  owned  a  road 
from  Manassas  to  Harrisonburg.     In  1867,  by  virtue  of  an  act  of 
assembly  empowering  them  to  do  so,  the  said  companies  consoli- 
dated, upon  terms  mutually  agreed  upon,  and  the  consolidated  com-^ 
pany  was  known  as  the  Orange  &  Alexandria  &  Manassas  Rail- 
road Company,  and  as  such,  and  by  virtue  of  an  act  of  the  legisla- 
ture, made  a  mortgage  upon  the  jomt  property.     Under  these  cir- 
cumstances, neither  of  tnesc  companies  acquired  the  other,  and 
neither  road  is  "  after-acquired  property"  to  the  other.     They  wet^e 
co-ordinate,  and  by  an  act  of  assembly  were  united  as  a  new  com- 

any,  with  the  power  to  make  a  deed  of  trust  on  the  joint  property . 

'he  term   "after-acquired  property"  applies  to  such   necessary 
accretions  as  are  requisite  to  Keep  up  the  road,  such  as  new  raile^ 
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eroBS-ties,  depots,  rolling  stock,  machinery,  and,  it  may  be,  real 
estate  acquired  for  the  legitimate  purposes  of  the  corporation.  But 
it  surely  cannot  cover  a  different  road  belonging  to  another  cor- 
poration which  either  by  purchase  or  legislative  enactment  becomes 
united  with  or  consolidated  into  it.  Nor  can  it  cover  any  property, 
right  or  franchise  which  according  to  its  charter,  at  the  date  of  the  use 
of  the  term  "  after-acquired  property,"  it  had  no  right  to  hold,  assert 
or  exercise.  These  principles  are  well  settled  by  the  decision  of 
this  court  in  the  case  of  Alex.  &  Fred.  Co.'s  Trustees  v,  Graham, 
31  Gratt.,  769,  which  is  conclusive  on  this  point.  The  court  is 
therefore  of  opinion  that  the  tenth  assignment  of  error  is  not 
well  taken. 

The  deventhy  twdfth,  fburteenthj  and  sixteenth  assignments  of 
error  may  be  treated  together. 

They  all  in  different  forms  raise  the  question  as  to  whether  the 
Circuit  Court  erred  in  directing  a  sale  of  the  whole  road  as  an 
entirety.  Or,  in  other  words,  whether,  under  the  terms  of  the 
various  mortgage  deeds,  it  was  not  the  duty  of  the  court  to  decree 
a  sale  of  the  different  divisional  roads  consolidated  into  the  "Wash- 
ington City,  Virginia  Midland  &  Great  Southern  Eailroad  Com- 
paiv. 

This  consolidated  road  is  composed  of  three  divisions :  1st.  The 
Orange  &  Alexandria  Railroad,  which  under  its  original  charter 
had  authority  to  build  a  railroad  from  Alexandria  to  Gordonsville ; 
2d.  The  division  extending  from  Charlottesville  to  Lyncliburg ;  and 
a  third  division,  the  construction  of  a  road  from  Lynchburg  to 
Danville. 

These  three  divisional  roads  were  consolidated  into  one  by  an 
act  of  the  general  assembly,  and  the  consolidated  company  thus 
created  was  thereafter  called  and  known  as  the  Washington  City, 
Virginia  Midland  &  Great  Southern  Railroad  Company,  thus 
forming  a  continuous  line  of  railroad  from  Alexandria  to  Danville. 

The  question  presented  to  the  court  below  was  whether  to  sell 
this  line  of  railroad  by  sections  and  divisions,  in  accordance  with 
the  mortgages  on  the  several  divisions,  or  to  sell  the  whole  as  an 
entirety  ana  to  distribute  the  proceeds  after  sale  among  the  lien- 
holders  of  the  separate  divisions,  according  to  equitable  principles 
of  distribution. 

It  being  apparent  that  there  must  be  a  sale  to  meet  the  principal 
and  interest  overdue,  and  no  party  in  interest  disputing  the  neces- 
sity for  a  sale,  but  all  agreeing  that  such  sale  must  be  made,  the 
question  before  the  court  below  was  as  to  how  such  sale  should  be 
effected. 

The  court  therefore  very  properly  directed  an  inquiry  as  to  the 
best  mode  of  bringing  the  property  into  the  market,  and  accord- 
'  7  directed  its  commissioner  to  mquire  whether  the  interest  of 
le  parties  interested  will  best  be  su  oserved  by  a  sale  of  the  road 
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as  an  entirely  or  by  a  sale  of  the  divisions  upon  which  the  several 
mortgages  respecfively  rest. 

The  commissioner  considered  the  subject  carefully  and  elabo- 
rately, and  examined  distinguished  railroad  men,  and  came  to  a 
very  decided  conclusion  that  it  is  to  the  interest  of  all  parties  con- 
cerned to  have  a  sale  of  a  road  as  an  entirety,  and  stated  in  his 
report  that  it  would  hardly  be  practicable  to  sell  the  road  in  divis- 
ions, as  there  were  so  many  interests  in  common  between  the  respec- 
tive divisions  (see  recora,  page  894).  Upon  the  return  of  tliis 
report,  the  court  decreed  tnat  "  the  premises,  rights,  franchises, 
works  and  property  of  the  defendant  corporation  cannot  be  sold 
in  parcels  without  loss  and  prejudice  to  all  parties  interested 
therein,  and  that  the  nature  and  situation  of  tTie  property  is  such 
that  the  interest  of  all  parties  requires  that  it  shall  be  sold  as  an 
entirety." 

The  court  is  of  opinion  that  this  conclusion  of  the  Circuit  Court 
was  plainly  right,  and  that  it  was  manifestly  in  the  interests  of  all 
the  parties  interested,  including  the  appellant. 

In  the  opinion  of  this  court,  it  would,  on  the  contrary,  have  been 
plainly  erroneous  if  the  court  below  had  decreed  a  sale  by  sections, 
or  parcels,  or  divisions  of  this  line  of  railroad. 

The  value  of  a  railroad  consists  generally  in  its  length,  continuity 
and  connections,  and  the  business  which  it  can  accomplish.  Its 
value  is  not  to  be  estimated  by  its  rolling  stock  and  cars  and 
depots  and  real  estate  acquired,  but  its  great  value  is  in  the  length 
and  continuity  of  the  line  and  the  connections  which  it  forms 
between  diiferent  points  of  trade  and  commerce.  The  great  value 
of  this  road  is  that  it  extends  across  the  State  from  tidewater  nearly 
to  the  boundary  of  the  southern  line  of  Virginia,  at  Danville. 

Taken  togetner  as  a  whole,  with  all  its  divisions  consolidated,  and 
its  collateral  feeders,  it  becomes  one  of  the  most  important  railroad 
lines  in  the  State.     Manifestly  its  great  value  depends  upon  ita 
length  of  line  and  continuity  and  connections.     If  cut  up  into  par- 
cels, and  sold  by  divisions,  it  would  lose  its  great  value  as  a  contin- 
uous line  of  road.     If  thus  sold,  the  lienholders  on  the  different 
divisions  would  not  realize  the  same  amount  as  if  sold  as  an  entirety. 
It  was  argued  that  to  sell  the  road  as  an  entirety  would  be  in  viola- 
tion of  the  contract  of  mortgage-liens  upon  the  separate  divisions. 
The  plain  answer  to  this  proposition  is  that  a  sale  of  all  the  differ 
ent  divisions  at  the  same  time  carries  out  effectually  the  contract 
to  sell  upon  default  each  separate  division.     And  the  fact  that  the 
particular  separate  division  on  which  the  mortgage  rests  is  sold  at 
the  same  time  and  together  with  other  divisions  oi  the  road,  is  in  no 
manner  a  violation  of  the  contract  of  the  mortgagee. 

But  in  the  decree  of  the  court  below  ample  justice  is  done  to  all 
the  lien  creditors  of  the  different  divisions  of  this  railroad.  The 
fund,  after  sale,  is  to  be  apportioned  aooordini;  to  the  earnings  of 
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the  different  divisions  of  this  railroad  npon  equitable  principles 
reported  by  the  commissioner,  after  examination  of  experts  familiar 
with  the  subject.  And  the  result  is  that  the  lienholders  of  the 
difiEerent  divisions  will  get  in  the  distribution  the  proportion  to 
which  they  are  entitled,  which  is  certainly  more  favorable  to  them 
than  a  sale  of  the  road  in  parcels  and  divisions.  Indeed  it  is  man- 
ifest that  such  a  sale  would  not  only  be  injurious  to  other  parties 
interested,  but  would  give  to  them  (the  mortgages  on  divisions  of 
said  road)  a  larger  per  centum  of  their  debts  than  if  the  sale  was 
directed  to  be  made  in  parcels,  and  by  divisions  of  the  road. 

After  a  careful  consideration  of  the  report  of  the  commissioner, 
and  the  evidence  returned  therewith,  the  court  is  of  the  opinion 
that  it  is  to  the  manifest  intei*e8t  of  all  parties  interested  that  the  sale 
should  be  made  of  the  said  railroad  as  an  entirety,  and  that  the 
Circuit  Court  was  right  in  decreeing  such  sale,  and  that  such  sale  will 
violate  none  of  the  contract  rights  of  the  mortgagees. 

There  are  only  two  remaining  ouestions  to  be  considered,  as  set 
forth  in  the  petition  for  appeal,  wnich  will  now  be  briefly  noticed. 
One  arises  upon  the  report  of  the  commissioner,  in  which  it  is  insisted 
here,  interest  upon  interest  was  reported  by  the  commissioner  and 
confirmed  by  the  court ;  and  the  other  remaining  question  is  as  to 
the  priority  of  the  liens  of  certain  executions  upon  judgments 
obtained  against  the  railroad  for  labor  of  employees,  ana  damages 
for  destruction  of  property,  etc. 

As  to  the  first  question,  it  may  be  remarked  that  the  record 
shows  that  there  was  no  exception  to  the  commissioner's  report  in 
this  respect.  The  report  returned  covered  hundreds  of  pages  and 
multifarious  subjects.  It  was  the  duty  of  the  parties  objecting  to 
this  part  of  the  report  to  put  their  fingers  on  the  point,  and  call 
it  specially  to  the  attention  of  the  court.  This  was  not  done,  and 
it  is  not  surprising  that  the  court  should  have  overlooked,  amid  such 
a  mass  of  dinerent  questions  submitted,  this  um'mportant  question 
of  the  rate  of  interest  charged  by  the  commissioner.  We  do  not 
mean  to  pass  upon  this  question  and  to  say  in  this  opinion  whether 
the  interest  charged  by  the  commissioner  was  correctly  charged 
or  not.  It  is  suflScient  to  say  that  if  there  was  error  in  this  charge 
of  interest  (upon  which  we  express  no  opinion)  the  court  may  here- 
after correct  it  when  it  comes  to  distribute  the  fund.  Certainly,  if 
erroneous,  it  cannot  interfere  with  the  great  question  in  the  case, 
as  to  whether  the  sale  of  the  entire  railroad  should  be  confirmed  as 
ordered  by  the  court.  It  will  be  time  enough  when  the  fund 
comes  to  be  administered  by  the  court,  for  the  court  to  correct  this 
error,  if  error  it  be. 

And  now  as  to  the  question  whether  the  executions  issued  upon 
judgments  obtained  against  the  company,  the  court  does  not  now 
feel  called  upnon  to  express  anjr  opinion,  especially  as  these  questions 
are  involved  in  appeab  taken  in  this  same  case  and  now  pending  at 
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Bichmond.  All  these  questions  may  be,  and  will  be,  properly 
decided  when  the  fund  arising  from  the  sale  of  the  railroad  comes 
into  the  hands  of  the  court  for  distribution,  and  will  in  the  mean- 
time be  decided  by  this  court  in  the  several  causes  now  pending  in 
this  court  at  Bichmond. 

Neither  of  these  questions  (to  wit,  the  question  of  interest  upon 
interest,  and  the  question  of  priority  of  executions  over  the  liens  of 
the  deeds  of  trust),  whether  the  decree  of  the  said  Circuit  Court  is 
erroneous  Or  not  in  these  respects,  can  at  all  interfere  with  the 
power  of  the  court  to  make  sale  of  the  property  as  an  entirety. 
The  amounts  involved  are  comparatively  insignificant,  and  even  if 
erroneously  decreed,  cannot  affect  the  great  question  in  the  case,  as 
to  the  sale  of  the  property  as  an  entirety.  Tnese  questions  will  be 
postponed  to  the  time  when  the  distribution  of  the  fund  becomos 
necessary. 

There  is  one  other  question  not  presented  in  the  petition  of 
appeal,  but  very  earnestly  ar^ed  at  the  bar  here ;  and  that  is  as  to 

{)roper  parties.  It  is  insisted  by  the  learned  counsel  for  the  appel- 
ant that  the  trustees  in  the  several  mortgage  deeds  bein^  aead, 
the  legal  title  was  outstanding,  and  that  there  was  no  one  heiore  the 
court  to  represent  that  legal  title. 

With  respect  to  this  argument,  it  is  sufficient  to  remark  that  if 
on  the  death  of  the  trustee,  Lamar,  the  legal  title  was  in  abeyance, 
that  would  not  defeat  the  trust,  nor  prevent  the  jurisdiction  of  the 
court  from  attaching,  in  the  absence  of  a  representative  of  the 
legal  title,  no  such  representative  being  in  existence.  Indeed  it 
would  be  a  potent  reason  for  the  court  to  proceed,  and  take  upon 
itself  the  execution  of  the  trusty  on  the  principle  that  a  court  of 
equity  will  never  suffer  a  trust  to  fail  for  want  of  a  trustee.  If, 
however,  the  legal  title  is  not  in  abeyance,  then  upon  the  death  of 
Lamar  it  either  devolved  by  opemtion  of  the  statute  (Code  1873,  ch. 
174,  S  9)  on  Lamar's  personal  representative,  or  else  it  resulted  to 
the  old  companies,  and  passed  under  the  consolidation  acts  to  the 
new  company,  and  in  either  case  such  title  was  represented  by 
parties  before  the  court.  So  that  in  any  order  to  be  taken  all  nec- 
essary parties  were  before  the  court  below. 

That  court  having  possession  of  the  property,  works,  rights  and 
franchises  of  the  company;  will  have  no  difficulty  in  conveying  the 
mere  legal  title  to  the  purchaser  whenever  it  becomes  necessary 
and  proper. 

Upon  the  whole  case  the  court  is  of  opinion  that  there  is  no  error 
ill  the  decree  appealed  from,  and  that  tne  same  so  far  as  it  aSecta 
the  questionspresented  by  the  record  and  petition  for  appeal  before 
us  must  be  affirmed. 

The  decree  was  as  follows  : 

This  day  came  again  the  parties  by  their  counsel,  and  the  couiij 
having  maturely  considerea  the  transcript  of  tixe  record  of  th#. 
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de(5rees  aforesaid  and  the  ar^ments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the  record,  that  there  is  no 
error  in  the  several  decrees  of  the  said  Circuit  Court,  appealed  from 
by  the  appellant,  F.  E.  Gibert,  as  to  whioh  the  decree  of  this 
court  is  now  rendered.  It  is  therefore  decreed  and  ordered  that 
the  said  several  decrees,  except  so  far  as  hereinafterward  men- 
tioned, be  in  all  respects  affirmed ;  and  that  the  appellees  recover 
against  the  appellant  their  cost  by  them  expended  m  the  defence 
of  the  appeal  and  supersedeas  here.  But  the  court  expressly  re- 
serves tor  future  decision  so  much  of  the  appellant's  thirteenth 
assignment  of  error  as  applies  to  the  decree  of  said  Circuit  Court  for 
the  payment  of  sundir  executions  therein  named.  And  this  court 
now  expressing  no  opinion  as  to  the  question  of  compound  interest 
raised  on  the  appeal,  leaves  that  question  open  to  the  court  below 
when  it  comes  to  distribute  the  fund  after  the  sale  among  the 
parties  entitled  thereto. 

And  it  is  expressly  further  provided  that  the  questions  on  sundry 
appeals  granted  to  Wm.  J.  Robertson,  J.  R.  Tucker,  the  Abbot 
Iron  Company,  Williamson's  administrator  and  Reed  &  Morton, 
and  the  question  arising  on  the  twenty-first  section  of  the  decree  of 
said  Ciixjuit  Court  rendered  on  the  13th  of  February,  1880,  which 
rejected  the  claim  of  Sarah  G.  Smith,  executrix  of  F.  L.  Smith, 
shall  not  be  in  any  manner  affected  by  this  decree,  but  that  all  of 
said  questions  will  be  considered  by  the  court  at  its  term  to  be  held 

'  in  Richmond.     All  which  is  ordered  to  be  certified  to  the  said  Cir- 

cuit Court  of  the  city  of  Alexandria. 

\  By  order  of  October  14th,  1880,  the  case  was  removed  to  Rich- 

^  mond. 

\  Decree  affirmed. 

See  note  p.  515. 


Smtfh's  Ex'x 

V. 

Washington  City,  Vieginia  Midland  and  Gbeat  Southebn  R. 

R.Co. 

(83  Grattan  Reports,  617.      Decmber  17,  1880.) 

1.  In  the  case  of  a  claim  secured  by  a  mortgage  although  the  remedy  by  an 
action  at  law  for  the  claim  may  be  barred  by  the  statute  of  limitations, 
the  remedy  under  the  mortgage  will  not  be  affected  by  any  lapse  of  time 
short  of  the  period  sufficient  to  raise  the  presumption  of  payment. 

%  A  trust  deed  by  a  railroad  company  provides  that  upon  a  sale  of  the  trust 

Note. — This  and  the  two  following  cases  are  branches  of  the  previous  case 
of  Gibert «.  Washington  City,  Virginia  Midland  and  Great  Southern  R.  R. 
Co. ;  and  although  they  were  decided  at  subsequent  terms  of  the  court,  it  is 
thought  best  to  bring  them  together. 
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property  by  the  trustees  out  of  the  proceeds  of  sale,  after  satisfying  t^e 
costs  and  expenses  of  sale  and  of  this  trust,  the  trustee  shall  pay  to  the 
holders  of  the  bonds  secured  thereby  the  amount  so  held  by  them.  If 
the  trustee  has  performed  services  iu  executing  the  bonds,  etc,  for  which 
he  is  entitled  to  compensation,  he  is  entitled  to  be  paid  for  these  services 
in  preference  to  the  bondholders  secured  by  the  deed. 

This  is  a  branch  of  the  case  of  Graham  v.  The  Washington  CSty, 
Virginia  Midland  and  Great  Southern  R.  R.  Co.,  for  the  nature 
of  which  case  see  the  opinion  of  Christian,  J.,  in  Gibert  v,  Wash- 
ington City,  Virginia  Midland  and  Great  Southern  R.  R.  Co., 
supra,  586. 

This  was  a  petition  filed  by  Francis  L.  Smith's  executrix  in  a 
cause  depending  in  the  Circuit  Court  of  the  city  of  Alexandria  in 
the  name  of  John  C.  Graham,  who  sues  for  himself  and  others, 

rinst  the  Washington  City,  Virginia  Midland  and  Great  Southern 
R.  Co.,  asking  the  court  to  decree  her  compensation  for  services 
rendered  to  the  company  by  the  said  Francis  L.  Smith  in  his  life- 
time. The  Circuit  Court  refused  to  allow  the  claim,  on  the  ground 
that  it  was  barred  by  the  statute  of  Umitations  ;  and  the  petitioner 
obtained  an  appeal  to  this  court.  The  case  is  stated  by  Judge 
Burks  in  his  opinion. 

Ould  &  Carrington,  for  the  appellant. 

J.  A.  Jones,  William  H.  Payne,  C.  M.  Blackford  and  H.  R.  Gar- 
den, for  the  appellees. 

BiTRKs,  J. — Mrs.  Sarah  G.  Smith,  as  executrix  of  her  late  hus- 
band Francis  L.  Smith,  one  of  the  trustees  in  the  fourth  mortgage 
or  deed  of  trust  of  the  Orange  &  Alexandria  Railroad  Company, 
filed  her  petition  in  this  cause  in  the  court  below,  alleging  that  a 
lar^e  number  of  bonds  were  issued  under  said  mortgage,  all  of 
which  were  signed  by  the  said  F.  L.  Smith  as  such  trustee,  which 
occupied  and  consumed  a  large  portion  of  time,  and  that  he  dis- 
charged other  duties  and  responsibilities  as  such  trustee ;  that  it  is 
usual  and  customary  to  pay  trustees  under  railroad  mortg^agea  for 
similar  services ;  that  nothing  was  ever  paid  to  the  petitioner,  or 
to  the  said  Francis  L.  Smith,  for  his  said  services  as  trustee, 
although,  as  alleged,  he  was  entitled  to  have  received  large  sums  of 
money  therefor.  The  prayer  is  for  an  inquiry  as  to  the  amount 
the  said  F.  L.  Smith  was  entitled  to  and  should  have  received  for 
his  said  services  as  trustee,  and  for  an  order  directing  the  payment 
of  the  amount  to  the  petitioner  by  the  receiver  out  oi  the  accruing 
profits  and  rents  of  the  property  under  his  charge. 

The  commissioner,  to  whom  the  petition  was  referred,  reported 
in  favor  of  allowing  the  daim,  and  hxed  the  amount  at  $1560. 

To  this  allowance  the  Baltimore  &  Ohio  Railroad  Company, 
and  other  bondholders,  filed  three  exceptions : 

^'  1.  Because  tlie  said  claim  m  barred  by  the  act  of  limitadonB. 
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^^  2.  Becaiuse  it  is  not  customaiy  to  pay  for  sucli  services  in  tliis 
State,  and  no  other  of  the  trustees  under  any  of  the  mortgages 
covering  said  road  has  made  any  claim  for  similar  compensation,  or 
has  ever  been  paid  any. 

'*  3.  Said  claim,  even  if  allowed,  is  not  a  lien  upon  the  corpus  of 
said  road  or  its  revenues  in  the  hands  of  the  receiver." 

The  Circuit  Court  was  of  opinion  that  the  claim  of  the  petitioner 
was  barred  by  the  act  of  limitations,  and  therefore  sustained  the 
first  of  the  exceptions ;  and,  without  passing  upon  the  others,  dis- 
missed the  petition. 

The  exceptions,  in  the  form  in  which  they  were  taken,  virtually 
concede  that  the  services  were  rendered  as  alleged,  and  assuming 
that  Mr.  Smith  had  a  valid  claim  therefor  upon  the  company,  the 
question  is,  without  reference  to  the  amount,  whether  the  claim  is 
barred  by  the  act  of  limitations. 

We  are  decidedly  of  opinion  that  it  is  not  barred.  The  claim  is 
for  services  as  trustee  under  the  mortgage  or  deed  of  trust,  is  a 
part  of  the  expenses  of  the  trust,  and  is  as  efiEectually  secured  by 
the  deed  as  the  loan  evidenced  by  the  bonds  provided  for.  In  the 
event  of  sale  by  the  trustees  for  default,  it  is  expressly  provided 
that "  out  of  the  proceeds  of  sale,  the  said  trustees,  or  the  survivors 
or  survivor  of  them,  shall,  after  satisfying  the  costs  and  expenses  of 
sale  and  of  this  trust,  pay  to  the  holders  of  said  bonds  the  amount 
so  held  by  them,"  etc. 

It  may  be  that  the  remedy  at  law  by  personal  action  against  the 
company  is  barred;  but,  if  so,  it  by  no  means  follows  that  the 
specific  lien  created  by  the  deed  of  trust  is  therefore  extinguished, 
and  the  equitable  remedy  for  its  enforcement  by  foreclosure  taken 
away.  The  generally  received  doctrine  is  that  the  statute  bare  the 
remedy,  but  does  not  extinguish  the  debt ;  and  if  the  debt  be 
secured  by  mortgage,  though  an  action  at  law  for  its  recovery  be 
barred,  the  lien  of  the  mortgage  continues,  and  is  not  aflEected  by 
any  lapse  of  time  short  of  the  period  suflBcient  to  raise  the  pre- 
Bumption  of  payment.  The  same  doctrine  applies  to  the  lien  of  a 
venaor  of  real  estate  retaining  the  title  as  a  security  for  the  pur- 
chase money.  This  court  so  decided  in  Hanna  v.  Wilson,  3  Gratt., 
242.  And  in  the  recent  case  of  Coles  v.  Withers,  supra  186,  Jud^e 
Staples  points  out  the  distinction  between  the  mere  personal  obli- 
gation of  the  debtor  and  the  security  furnished  by  a  reserved  lien 
or  mortgage;  and  it  clearly  results  from  the  principles  laid  down 
in  that  case  that  there  may  be  a  loss  of  remedy  on  the  personal 
contract  by  lapse  of  time  and  yet  the  security  provided  by  the  mort- 
gage not  be  impaired. 

The  law  is  thus  stated  by  Warner,  J.,  in  delivering  the  opinion 
of  the  Supreme  Court  of  Georgia  in  Elkins  v,  Edwards,  8  Geo.  R., 
825-326 :  "  When  a  mortgage  nas  been  taken  to  secure  the  pay- 
ment of  a  promissory  note  [it  would  be  the  same  if  the  promise  was 
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not  in  writing],  and  the  remedy  on  the  note  is  barred  by  the  stat- 
nte  of  limitations,  is  the  remedy  on  the  mortgage  also  barred  ?  We 
think  not,  for  the  reason  that  the  creditor  stipulated,  by  contract, 
for  two  remedies  against  his  debtor,  to  enforce  the  collection  of  his 
demand.  One  remedy  was  by  suit  on  the  note,  and  having  obtained 
judgment  for  the  amount  of  the  note,  such  judgment  would  bind 
all  the  property  of  the  defendant.  The  other  remedy  was  upon  the 
mortgage  Dy  petition  and  foreclosure,  in  the  manner  pointed  out  by 
the  statute.  By  this  latter  remedy,  the  creditor  can  sell  the  mort- 
gaged property  in  satisfaction  of  his  debts.  Although  the  remedy 
on  the  note  may  be  barred  after  the  expiration  of  six  years,  yet 
the  debt  is  not  extinguished." 

To  the  same  effect  are  the  authorities  generally.  See  Thayer  «- 
Mann,  19  Pick.  R.,  535  ;  Pratt  u  Huggins,  29  Barb.  R.,  277 ;  Borst 
V.  Corey,  15  N.  T.R,  605-510;  Belknap  v.  Gleason,  11  Conn.  B-, 
160 ;  Miller  v.  Trustees  of  Jefferson  College,  5  Sraedes  &  Marshall 
R.,  651 ;  Trotters.  Erwin,  27 Miss. R.,  772;  Nevitti;.  Bacon  et  al., 
32  id.,  212 ;  Joy  v.  Adams,  26  Maine  R.,  330  ;  Wiswell  v.  Baxter, 
20  Wis.  R.,  713 ;  Cookes  v.  Culberton,  9  Nev.  R.,  199 ;  Angell  on 
Limitations,  73-74 ;  3  Parsons  on  Contracts,  99-100. 

The  second  and  third  exceptions  were  not  passed  upon  by  the 
Circuit  Court.  The  fonner  presents  a  question  of  fact,  which  may 
be  varied  by  further  inquiry  and  additional  evidence,  if  furnished, 
and  therefore  we  do  not  deem  it  proper  to  express  any  opinion 
upon  it.  But  as  the  latter  raises  merely  the  question  of  tne  proper 
construction  of  the  deed,  we  do  not  regard  it  as  out  of  place  to  say 
that  in  our  opinion  the  petitioner's  claim,  if  decided  to  be  estab- 
lislied,  is  payable  according  to  the  terms  of  the  deed  out  of  the 
proceeds  of  sale  of  the  mortgaged  subject,  and  has  precedence  over 
the  bond  debts  secured  by  said  deed.  But  while  it  is  accorded  this 
priority,  the  security  is  subordinate  to  the  three  prior  mortgages 
on  the  same  subject,  and  they  must  be  satisfied  before  any  ot  tne 
proceeds  of  sale  can  be  applied  to  this  claim.  If,  on  the  sale  of 
the  subject,  after  satisfying  the  prior  mortgages,  any  of  the  pro- 
ceeds remain  for  the  bondholdere  secured  by  the  fourth  mortgage, 
the  petitioner's  claim,  if  establislied,  will  be  payable  out  of  such 
proceeds  before  any  portion  thereof  shall  be  applied  to  the  secured 
debts  of  said  last-named  bondholders. 

For  the  reasons  stated,  the  decree  of  the  Circuit  Court,  so  far  as 
it  relates  to  the  appellant's  claim,  will  be  reversed,  and  the  cause 
will  be  remanded  for  further  proceedings  as  soon  bs  the  other 
appeals  from  the  said  decree  now  pending  in  this  court  have  been 
disposed  of. 

The  decree  was  as  follows : 

The  court  having  maturely  considered  the  transcript  of  the 
record  of  the  decree  aforesaid  and  the  ailments  of  counsel,  with- 
out deciding  whether  or  not  the  claim  of  the  appellant  as  set  forth 
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in  Iier  petition  filed  in  this  cause  in  the  said  Circuit  Court  has  been 
establisned  by  the  proofs,  (the  said  Circuit  Court  not  having  passed 
on  that  question  in  the  said  decree),  is  of  opinion  that  the  said 
claim,  if  the  same  shall  be  decided  to  be  established,  is  not  barred 
by  the  act  of  limitations,  and  is  secured  by  the  fourth  mortgage  or 
deed  of  trust  in  the  proceedings  mentioned,  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  subject,  and  has  precedence 
over  the  bond  debts  secured  by  said  deed ;  but,  while  it  is  accorded 
this  priority,  the  security  is  subordinate  to  the  three  prior  mortgages 
or  deeds  of  trust,  and  they  must  be  satisfied  before  any  of  the  pro- 
ceeds of  sale  shall  be  applied  to  said  claim  ;  and  if,  on  the  sale  of 
the  subject,  any  of  the  proceeds,  after  satisfying  the  prior  mort- 
gages or  deeds  of  trust,  remain  for  the  bondholders  secured  by  the 
fourth  mortgage  or  deed  of  trust,  the  said  claim  of  the  appellant,  if 
established,  should  be  paid  out  of  said  proceeds  before  any  portion 
thereof  shall  be  appliea  to  the  secured  debts  of  the  said  last-men- 
tioned bondholders. 

And  the  court  is  further  of  opinion  that  so  much  of  said  decree 
as  relates  to  the  appellant's  claim,  to  wit,  paragraph  "  XXL''  of  said 
decree,  is  erroneous ;  therefore  it  is  decreed  and  ordered  that  so 
much  of  the  said  decree  as  is  hereinbefore  declared  to  be  erroneous, 
to  wit,  paragraph  twenty-one  aforesaid,  be  reversed  and  annulled, 
and  that  the  appellant  recover  her  costs  by  her  expended  in  the 
prosecution  of  tne  appeal  aforesaid  here,  to  be  paid  out  of  any  funds 
m  this  cause  under  the  control  of  the  said  Circuit  Court.  And  this 
court  now  proceeding  to  render  such  decree  as  the  said  Circuit  Court 
ought  to  have  rendered,  in  lieu  of  so  much  of  the  decree  first  afore- 
said as  has  been  hereinbefore  reversed,  it  is  further  decreed  and 
ordered  that  of  the  exceptions  filed  by  the  Baltimore  &  Ohio 
Kailroad  Company,  and  other  bondholders,  to  Commissioner  Shep- 
perd's  report,  so  far  as  the  same  relates  to  the  appellant's  claim,  the 
nrst  and  also  the  third,  so  far  as  the  latter  is  inconsistent  with  the 
opinion  of  this  court  hereinbefore  expressed,  be  overruled,  this  court 
not  passing  upon  any  question  raised  by  the  second  of  said  excep- 

\  tions,  the  said  Circuit  Court  not  having  passed  on  the  same  ;  and  it 

^  ifi  further  decreed  and  ordered  that  this  cause  be  remanded  to  the 

said  Circuit  Conrt  for  further  proceedings  to  be  had  therein  touch- 
ing the   appellant's  claim  aforesaid,  in  order  to  final  decree,  in 

i  conformity  with  the  opinion  and  principles  hereinbefore  expressed 

r  and  declared. 

I  Decree  reversed. 

j'  Absent,  Monoube,  P. 

See  note  p.  515. 


I 
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Williamson's  Adm'r 

V. 

Washington  Cnr,  Viboinia   Midland  and   Gbsat  Southebn 

Kailboad  Company. 

The  Abbott  Ibon  Company 

V. 

Same. 

(88  ChcOtan  BeparU,  6^.    January  18,  1880.) 

1.  Where  a  railroad  has  been  taken  possession  of  by  a  court  of  equity,  and  a 
receiver  to  manage  the  road  has  oeen  appointed,  if  at  the  time  the  receiver 
was  appointed  the  railroad  company  was  indebted  for  services  rendered 
or  materials  furnished  them,  these  creditors  are  entitled  to  be  paid  out 
of  the  net  revenues  of  the  road  in  preference  to  the  mortgage  bond- 
holders; and  if  said  net  revenues  have  been  applied  to  pay  interest  to 
these  bondholders,  or  to  the  repair,  improvement,  or  the  extending  of 
the  road,  upon  a  sale  of  the  road  the  proceeds  of  the  sale  of  the  roML  to 
the  extent  of  the  said  net  revenues  are  to  be  applied  to  the  payment  of 
these  creditors. 

S.  For  the  principles  which  will  guide  a  court  of  equity  which  has  taken 
possession  of  a  railroad  and  appointed  a  receiver,  in  adjusting  and 
enforcing  the  rights  of  all  the  creditors  and  parties  interested,  of  and  in 
the  railroad  company,  sec  the  opinion  of  Staples,  J.,  and  the  cases  of 
Fosdick  «.  S(  ball  and  Hale  v.  Frost,  9  Otto,  235,  889. 

This  is  a  branch  of  the  case  of  Graham  v.  Thq  Wafihington 
City,  Virginia  Midland  and  Great  Southern  Railroad  Company. 
And  the  nature  of  the  ciise  is  stated  by  Judge  Christian  in  his 
opinion  delivered  in  the  case  of  Gibert  v.  The  Washington  City, 
Virginia  Midland  and  Great  Southern  Railroad  Company,  supra, 

686. 

The  appellants  in  this  case  filed  their  several  petitions  in  the 
cai^e  of  Graham  r.  The  Washington  City,  Virginia  Midland  and 
Great  Southern  Railroad  C(;nipany,  pending  in  the  Circuit  Court 
of  the  city  of  Alexandria,  elainiing  that  they  were  creditors  of  the 
company,  on  account  of  supplies  of  material  furnished  the  company 
before  the  appointment  of  a  receiver.  It  appears  that  the  claim  of 
Williamson  was  for  cross-ties  and  lumber  for  bridges  furnislied  ; 
and  that  of  the  Abbott  Iron  Company  was  for  iron  rails  furnished, 
all  of  which  cross-ties,  lumber  and  iron  rails  had  been  furnished  in 
the  years  1S74  and  1875. 

Ti  pon  the  first  hearing  of  these  and  similar  cases  on  the  25tli  of 
February,  1878,  the  Circuit  Court  held  that  the  claimants  were  only 
creditore  at  large,  whose  claims  were  subject  to  the  prior  liens  of 
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the  bondholders  secured  by  the  deeds  of  trust.  And  upon  peti- 
tions for  a  rehearing  of  the  decree,  the  court  by  its  decree  of  the 
13th  of  February,  1880,  held  that  the  portion  oi  the  net  profits  of 
the  road  received  by  such  claimants  was  fully  equal  to  their  share 
of  such  profits,  and  dismissed  the  petitions  in  these  cases.  And  the 
petitioners  thereupon  applied  to  this  court  for  appeals,  which  were 
allowed.  The  facts  are  sufficiently  stated  by  Judge  Staples  in  his 
opinion. 

James  G.  Field  and  John  W.  Johnson,  for  appellants : 
Claims  for  materials  furnished  and  used  and  Isubor  performed  dur- 
ing the  receivership  are  to  be  paid  out  of  the  earnings  of  the  raU- 
road  before  there  is  any  net  income.  The  trust  creditors  can  only 
look  to  the  net  income  and  the  corpus  of  the  road.  Fosdick  v. 
Schall,  99  U.  S.,  235 ;  Hale  v.  Frost,  99  U.  S.,  389. 

Frank  P.  Clark  and  Kichard  M.  Venable  for  Iron  Co.,  appellants : 
The  employee  and  supply  creditor  have  a  claim  on  the  income 
of  the  road  and  the  fund  arising  from  the  sale  of  it  prior  to  that  of 
the  mortgage  creditor.  Fosdick  v.  Schall,  99  U.  S.,  235;  Hale  t^.Frost, 
99  U.  8.,  389  ;  Hindekoper  v.  Locomotive  Works,  99  U.  S.,  258. 
Equity  will  use  funds  coming  into  its  hands  as  income  during  a 
receivership  or  from  the  sale  of  property  so  as  to  restore  (99 
U.  S.,  252-4)  or  to  preserve  (99  U.  S.,  389)  this  prioritv.  There 
has  been  a  diversion  in  this  case  of  the  income  before  ana  since  the 
receivership,  from  the  current  debt  creditors  to  the  mortgagees. 
The  burden  of  showing  the  diversion  is  in  the  former.  99  U .  8., 
255.  The  debt  for  supplies  is  enitled  to  priority.  99  U.  S.,  258,  389. 
The  payment  of  any  part  of  the  mortgage  claim  before  the  pay- 
ment OI  the  claim  is  a  diversion,  whether  before  the  receiver  is 
appointed  (99  U.  S.,  252-4,  391-2^  or  after  (99  U.  S.,  392).  If  there 
has  been  no  diversion,  the  appellant  should  be  paid  from  funds 
now  in  the  court's  hands  or  to  come  into  its  hands.  99  U.  S., 
261-5,  392.  Also  Douglas  v.  Cline,  12  Bush  (Ky.),  608 ;  Duncan 
V.  Ches.,  etc .,  K.  K.  Co.,  3  C.  L.  J.,  578  ;  Ellison  v.  Hartford,  etc, 
R.  R.,  107  Mass.,  1,  On  the  doctrine  of  "implied  trusts,"  2  Story 
Eq.,  §  1234—6-7  and  note.  The  doctrine  of  compensation  or  lien  for 
repairs  extends  to  cases  where  substantial  benefit  has  been  conferred. 
Southall  V.  McKeand,  1  Wash.,  336;  McLaughlin  v,  Barnum,  31  Mo., 
425  ;  Tongue  v.  Nutwell,  31  Md.,  302 ;  17-212 ;  Gray  v,  Bartlett,  20 
Pick.,  193;  Story  Agencv  Ch.,  6,  §89;  Story  Eq.  Jur.,  §§  385-392 ; 
Bronson,  Ex.,  v.  Chappell,  12  Wall.,  681. 

W.  T.  Clark,  for  the  appellants. 

Francis  L.  Smith,  for  appellees. 

The  court  cannot  impair  the  obligation  of  the  mortgage  con- 
tract. The  claim  for  supplies  furnished  cannot  be  allowed  in  pj-ef- 
erence  to  the  claims  of  the  moitgage  creditors.  Galveston  R.  R.  Co. 
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V.  Cowdrey,  11  Wall.,  482.  The  same  principle  should  govern  rail- 
road mort^iges  as  others.  The  doctrine  established  by  Fosdick  v. 
Schall,  99  u.  S.,  235,  is  unsound.  Beveriy  v.  Brooke,  4  Gratt,  208 ; 
Duncan  &  Elliott  v.  M.  &  O,  R.  R.  Co.,  2  Woods,  542 ;  Dennison 
V.  C.  A.  &  St.  L.,  etc.,  R.  R.  Co.,  4  Biss.  414 ;  Coe  v,  N.  J.,  etc,  R. 
R.  Co.,  31  N.  J.  Eq.;Gilman'y.  111.,  etc.,  Co.,  90  U.  S.,  616;  Wash- 
ington  V,  Hupp,  10  Gratt.,  29.  The  mortgagor's  possession  by 
mortgagee's  permission  is  the  mortgagee's  possession.  Chapman 
V.  Armistead,  4  Mumf .,  346 ;  Keech  v.  Hall,  Smith  Lea.  Cas.,  I.,  pt. 
2,  81 ;  Necker  Comm.,  Book  II.,  pp.  84,  106.  The  appellants  have 
been  guilty  of  laches.  Time  is  an  essential  matter  m  establishing 
claims  of  this  sort.  The  mortgagee  is  entitled  to  the  benefit  of  the 
improvements  on  the  property.    Graeme  v,  CuUen,  23  Gratt.,  266. 

J.  A.  Jones,  W.  H.  Payne,  G.  W.  Blackford,  and  H.  R.  Gtirden, 

for  the  appellees. 

Staples,  J. — The  original  bill  in  this  case  was  filed  in  June, 
1876,  in  tlie  Circuit  Court  of  Alexandria,  by  John  C.  Graham,  on 
behalf  of  himself  and  other  creditors,  a^inst  the  Washington  City, 
Virginia  Midland  and  Great  Southern  Railroad  Company.  After 
setting  out  the  several  deeds  of  trust  constituting  liens  on  the  road, 
the  bill  charges  the  insolvency  of  the  company.  It  alleges  that  the 
current  net  revenues  of  the  road  are  insufficient  to  satisfy  the  an- 
nual interest  upon  its  indebtedness.  And  it  asks  that  a  receiver  be 
appointed  by  tiie  court  to  take  charge  of  the  property,  to  collect 
its  rents,  tolls,  income,  and  profits ;  uiat  an  account  of  the  assets  be 
taken,  a  sale  of  the  property  be  ordered,  and  a  proper  distribution 
of  the  proceeds  be  made,  and  for  general  relief. 

On  tlie  13th  of  July,  1876,  an  order  was  entered  in  the  cause 
conformably  to  the  prayer  of  the  bill,  enjoining  the  company  from 
further  operating  the  road,  and  appointing  «R)hn  S.  Barbour  re- 
ceiver. Other  orders  were  entered  from  time  to  time,  but  they 
need  not  be  specially  mentioned  here,  as  they  have  no  material 
bearing  upon  the  matters  in  controversy. 

In  the  progress  of  the  cause  one  of  the  appellanti?  (The  Abbott 
Iron  Company)  filed  its  petition  asking  to  be  paid  a  balance  of 
about  $13,000  due  that  company  for  iron  rails  lumished  the  rail- 
road company  in  May  and  July,  1875,  which  rails  were  in  use  at 
the  time  of  the  appointment  of  the  receiver. 

The  reason  assigned  by  the  officers  of  the  company  for  the  fail- 
ure to  pay  this  claim  was  that  after  paying  for  labor  and  material 
to  operate  the  road,  they  were  compelled  to  reserve  its  revenues  to 
pay  past  due  interest  on  the  company's  mortgage  debts. 

The  other  appellants  also  filed  petitions  asking  to  be  paid  for 
lumber  furnished,  and  for  services  rendered  as  employees  of  the 
company  prior  to  the  appointment  of  receiver.     All  the  claims 

us  asserted  against  the  company  for  material  and  supplies  fur- 
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nished,  and  for  salaries  and  wages  of  employees,  amount  to  about 
$244,000,  exclusive  of  interest. 

Upon  this  state  of  facts  the  question  arises  whether  these  claims, 
not  having  been  paid  by  the  company  out  of  the  current  revenues 
of  the  i-oad,  as  tney  ought  to  have  been  paid,  are  now  entitled 
to  be  paid  from  the  net  revenues  in  the  hands  of  the  receiver  in 
preference  to  the  debts  due  the  mortgage  creditors. 

The  appellees'  contention  (to  state  the  proposition  in  general 
terms)  is  tiiat  when  the  mortgagee  takes  possession  of  the  mort- 
gaged estate,  he  is  entitled,  as  incident  thereto,  to  the  rents  and 
profits,  to  be  applied  in  satisfaction  of  his  debt ;  that  by  the  ap- 
pointment of  a  receiver  the  court  takes  possession  for  him ;  that 
the  order  of  appointment  is  in  the  nature  of  an  equitable  execu- 
tion for  his  benefit ;  and  the  appellants  being  merely  creditors  at 
large,  without  a  lien  upon  the  earnings  of  the  road  in  the  hands  of 
a  receiver,  cannot  legally  claim  they  shall  be  applied  to  the  pay- 
ment of  unsecured  debts. 

On  the  other  hand,  it  is  insisted  for  the  appellants  that  the  com- 
mon law  doctrines  relating  to  ordinary  mortgages  of  real  estate 
cannot  be  looked  to  for  anSogies  and  precedents  to  guide  the  courts 
in  the  interpretation  and  efiEect  to  be  given  to  mortgages  of  rail- 
road property ;  that  the  latter  are  comparatively  of  modern  origin 
and  development,  and  the  jurisdiction  of  the  equity  courts  in  the 
appointment  of  receivers  in  such  cases  must  be  exercised  with  ref- 
erence to  the  rights  not  only  of  the  mortgage  creditors,  but  of  the 
other  creditors  having  equal  or  superior  equities. 

In  illustration  of  tnis  point,  it  is  said  that  in  the  case  of  an  ordi- 
nary mortgage,  the  creditor,  as  a  general  rule,  does  not  so  much 
rely  on  the  rents  and  profits  as  upon  the  corpus  of  the  estate ;  that 
repairs  and  improvements  are  not  essential  to  his  security,  they  are 
not  invited  by  nim,  and  he  cannot  be  held  to  have  authorized  them 
by  his  silence  or  his  acquiescence. 

With  respect  to  a  railroad  mortgage  the  case  is  entirely  differ- 
ent. If  the  mortgage  debt  is  ever  paid  it  must  be  from  the  earn- 
ings of  the  road.  If  there  is  a  foreclosure  and  sale  and  the  road  is 
purchased  by  the  mortgage  creditor,  as  is  usually  done,  his  reliance 
is  at  last  upon  the  tolls  and  earnings.  That  constant  repairs, 
replacements,  and  additional  equipments  are  necessary,  which  must 
first  be  paid  for  before  the  mortgage  creditor  is  entitled  k)  any- 
thing ;  and  in  taking  the  mortgage  he  impliedly  agrees  that  the 
current  debts  made  in  the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any  claim  upon  the  income  ; 
and  if  not  so  paid  before  the  appointment  of  a  receiver,  they  ought 
to  be  paid  within  reasonable  limits  from  the  net  income  of  the  road 
after  such  appointment.  To  sustain  these  positions  the  counsel 
rely  upon  some  recent  decisions  of  the  courts,  especially  the  cases 
of  Fosdick  V,  Schall,  9  Otto,  235,  and  Hale  v.  Frost,  reported  in 
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the  Bame  volume,  as  laying  down  a  different  role  with  respect  to 
railroad  mortgages,  and  as  lullj  sustaining  the  appellant's  preten- 
sions. These  decisions,  it  is  claimed,  ou^ht  to  be  regarded  as  bind- 
ing authority  because  they  were  made  aiter  a  general  invitation  to 
the  bar  of  that  court  interested  in  like  cases  to  present  briefs  on  the 
subject ;  and  after  a  most  patient  hearing  and  the  most  searching 
and  able  arguments  from  the  best  legal  minds  of  the  country,  the 
court  arrived  at  unanimous  conclusion  on  the  subject  Opinion  of 
Hughes,  J.,  in  Atkins  &  Co.  v.  Petersburg  Eailroad  Company,  3 
Hughes'  R,  313. 

In  the  first-named  case,  Fosdick  v,  Schall,  Chief -Justice  Waite, 
speaking  for  the  whole  court,  lays  down  the  f olloMring  proposition : 

"  When  a  court  of  chancery  is  asked  by  railroad  mortgagees  to 
appoint  a  receiver  pending  proceedings  for  foreclosure,  the  court 
in  the  exercise  of  a  sound  discretion  may  as  a  condition  of  issuing 
the  necessary  order  impose  such  terms  in  reference  to  the  payment 
from  the  income  during  the  receivership  of  outstanding  debts  for 
labor,  supplies,  equipments,  or  permanent  improvements  of  the 
mortgaged  property,  as  may  under  the  circumstances  of  the  par- 
ticular case  appear  to  be  reasonable.  If  no  such  order  is  made  at 
the  time  the  receiver  is  appointed,  it  may  be  done  at  any  time  dur- 
ing the  progress  of  the  cause,  if  reauired  in  the  due  administration 
of  justice  and  the  enforcement  of  the  equities  of  the  respective 
parties 

"  When  the  current  earnings  of  a  railroad,  which  ought  in  equity 
to  have  been  employed  to  pay  current  debts  contracted  before  the 
receiver's  appointment  for  labor,  supplies,  and  the  like,  have  been 
applied  by  the  company  to  the  payment  of  interest  due  mortgage 
creditors,  to  pay  for  additional  equipments  for  the  road,  or  for 
valuable  and  lasting  improvements,  it  is  competent  for  the  court  to 
restore  what  has  been  thus  improperly  divei-ted,  and  to  direct  such 
current  debts  to  be  paid  out  of  the  income  in  the  receiver's  hands 
before  anything  derived  from  that  source  goes  to  the  mortgage 
creditors. 

"  This  doctrine  of  restoration  of  the  fund  rests  not  upon  any 
ground  of  a  supposed  lien  of  the  supply  or  labor  creditor  upon  the 
earnings  of  the  road,  but  upon  the  idea  that  the  officers  of  the 
company  are  in  a  sense  trustees  of  these  earnings,  for  the  benefit  of 
the  different  claims  of  creditors,  and  if  they  gave  to  one  class  of 
creditors  that  which  properly  belongs  to  another,  the  court  may, 
upon  an  adjustment  of  accounts,  so  use  the  income  in  its  hands  as 
to  restore,  if  practicable,  the  parties  to  their  original  rights." 

These  principles,  as  applied  to  railroad  mortgages,  thus  laid  down 
by  the  Supreme  Court  of  the  United  States,  appear  to  have  com- 
mended flicmselves  generally  to  the  courts  and  the  profession 
throughout  the  country. 

It  will  be  observed  fliat  in  the  opinion  of  the  Supreme  Court  the 
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rij^ht  of  the  snppljr  and  labor  creditor  to  payment  from  the  funds 
01  the  receivership  is  not  limited,  as  some  have  supposed,  to  a 
restoration  of  the  amount  paid  to  mortgage  creditors  m  the  way  of 
interest ;  but  whenever  it  appears  that  additional  equipments  liave 
been  provided  for  the  road,  and  permanent  improvements  made, 
from  the  earnings  in  the  hands  of  the  company,  leaving  the  supply 
and  labor  debts  unpaid,  it  is  in  the  power  of  the  court  to  use  the 
income  of  the  receivership  in  paying  such  debts,  and  thus  restore 
what  has  been  improperly  diverted.  So  that  a  diversion  from  the 
labor  and  supply  creditor  may  occur  as  well  in  paying  for  equip- 
ments and  improvements  as  in  paying  the  mortga^^e  creditors ;  and 
this  upon  the  obvious  ground  that  without  supplies  and  labor  the 
business  of  the  road  cannot  be  carried  on,  and  the  mortgage  creditor 
in  accepting  his  security  impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business  shall  be  first  paid  from  the 
current  receipts. 

If  any  reasonable  doubt  could  be  entertained  of  the  extent  and 
meaning  of  the  decision  in  Fosdick  v,  Schall,  it  is  set  at  rest  by  the 
subsequent  case  of  Hale  v.  Frost,  decided  by  tlie  same  court  a  short 
time  afterwards ;  reported  also  in  9  Otto,  389.  In  that  case  the 
court  unanimously  affirmed  the  following  principles  as  governing 
in  these  cases :  The  net  earnings  of  the  road  while  in  the  posses- 
sion of  the  court  and  operated  by  its  receiver  are  not  necessarily 
and  exclusivelv  the  property  of  the  mortgagees,  but  are  subject  to 
the  disposal  ot  the  cnancellor  in  the  payment  of  claims  which  have 
superior  equities,  if  such  shall  be  found  to  exist ;  and,  further,  that 
the  petitioners'  claims  in  this  case  have  superior  equities  to  those 
of  the  mortgagees.  Let  us  see  what  was  the  character  of  the  dehts 
thus  allowM  m  preference  to  the  mortgage  liens.  The  claim  of 
the  car-spring  manufacturing  company  was  for  car-springs  and 
spirals  sold  tne  railroad  company  in  March  and  April  before  the 
receiver  was  appointed.  The  claim  of  Hall,  Ayer  &  Co.  was  for 
supplies  to  the  machinery  department  and  for  material  for  con- 
struction pui'poses  furnished  two  years  or  more  before  the  appoint- 
ment of  the  receiver. 

The  Supreme  Court  of  the  United  States  rejected  the  claim  on 
account  of  material  for  construction  purposes.  The  case  as  reported 
does  not  show  the  reasons ;  but  one  of  the  counsel  for  the  apellants 
states  in  his  brief,  it  appears  from  the  original  record,  "  that  this 
material  was  used  in  the  construction  of  an  independent  branch 
road,  and  therefore  the  debt  did  not  come  under  the  influence  of 
the  principle  governing  this  class  of  cases." 

It  is  not  at  all  material  because  the  Supreme  Court  directed  pay- 
ment of  the  claim  for  car  springs  and  spirals  and  of  the  claim  for 
supplies  to  the  machinery  department  of  the  road  to  1)0  paid  from 
earnings  in  the  hands  of  the  receiver  in  preference  to  the  claims  of 
the  mortgage  creditors.     It  is  not  pretended  there  was  any  diver- 


504    Williamson's  adm'b  v.  wash,  citt,  etc.,  r.  k.  oo. 

sion  in  that  case  in  favor  of  those  creditors,  becanse  the  company 
had  paid  no  interest  since  the  year  1873. 

It  seems,  however,  that  there  was  a  floating  debt  of  $1,600,000, 
contracted  in  previous  years,  for  equipment  and  construction, 
repairs,  wages,  taxes,  etc.,  to  which  the  net  earnings  of  the  road, 
to  the  amount  of  $550,000,  had  been  applied  by  the  company. 

If  the  decision  of  the  court  proceeded  upon  any  idea  of  division 
of  the  funds,  it  was  a  division  for  purposes  of  equipment,  construc- 
tion, and  repairs,  and  not  for  payment  of  interest  to  the  mortgage 
creditor.  Let  us  then  see  wnat  are  the  points  of  resemblance 
'  between  that  case  and  the  case  before  us. 

As  already  stated,  the  claims  in  controversy  here  amoimt  to 
'  about  $244,144,  exclusive  of  interest,  nine  tenths  of  which  accrued 
in  the  years  1874  and  1875. 

Between  September  30,  1874,  and  the  date  of  the  receiver's 
appointment,  tne  gross  revenues  of  the  company  were  sufiicient  to 
pay  all  the  current  expenses  of  operating  tne  road,  including  the 

J  resent  claims,  and  to  leave  a  net  income  of  more  than  $600,000. 
)uring  the  same  period  there  was  paid  by  the  company  to  its 
mortgage  or  trust  creditors,  according  to  one  estimate,  the  sum  of 
$412,682;  according  to  another  estimate  the  sum  of  $317,750. 
Our  more  immediate  inquiry,  however,  is  with  the  year  ending 
September  30,  1875,  as  during  that  year  the  claims  with  which  we 
have  to  deal  accrued. 

It  appears  that  the  gross  revenues  for  that  jrear  were  $1,033,980. 
How  much  was  paid  to  mortgage  creditors  m  the  way  oi  interest 
is  not  clear — according  to  one  estimate,  $101,588;  according  to 
another,  $196,000.  A  large  amount  was  also  paid  for  what  is 
known  as  the  Lynchburg  &  Danville  extension.  The  balance  of 
more  than  $400,000  was  used  by  the  company  in  paying  its  float- 
ing and  unsecured  debt. 

it  appears  that  a  large  portion  of  this  debt  was  contracted  in  the 
purchase  of  equipments  and  in  making  repairs  and  useful  improve- 
ments. President  Barbour,  in  his  annual  report  of  the  operations 
of  the  road  for  the  year  ending  30th  of  September,  1875,  states  "  that 
considerable  outlays  have  been  made  during  the  year  in  the  form 
of  repaira  to  the  roadway,  bridges,  and  equipments,  besides  several 
small  expenditures  for  new  wonc  and  construction  required  for  the 
proper  working  of  the  road." 

He  further  states  that  1224  tons  of  new  iron  rails  and  68,753 
cross-ties  have  been  put  on  the  track  during  the  year.  Several 
large  bridges  across  the  principal  rivers  have  been  rebuilt,  and 
extensive  repairs  made  to  the  small  bridges  on  the  line.  The 
maintenance  of  the  property  in  good  condition  has  been  regarded 
as  material  to  the  safety  of  the  trains  and  the  proper  working  of 
tlie  road,  apart  from  the  policy  of  preserving  it  irom  depreciation. 

"  The  necessity  of  making  tliese  heavy  appropriations  for  repairs 
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has  abfiorbed  means  to  a  large  extent  which  otherwise  wonld  have 
been  applied  pro  tanto  in  payment  of  the  company's  indebtedness." 
This  explains  why  it  was  the  labor  and  supply  creditors  were  not 

Said.  The  money  was  expended  in  preserving  the  property  from 
epreciation  for  tne  benefit  of  the  mortgage  creditor.  I  say  for 
their  benefit,  because  the  record  shows  that  between  the  date  of  the 
appointment  of  the  receiver  and  the  14th  of  October,  1879,  there 
was  paid  them  $603,789  from  the  net  income  of  the  road. 

This  statement  of  facts  is,  I  think,  sufficient  to  show  that  the 
present  case  is  directly  within  the  influence  of  the  decisions  of  the 
Supreme  Court  of  the  United  States. 

The  learned  counsel  for  the  appellees  have  appreciated  this  diffi- 
culty from  the  beginning,  and  tney  have  not  nesitated  to  assail 
those  decisions  as  opposed  to  well-established  principles  of  law,  and 
violative  of  the  rights  of  mortgage  creditors. 

It  is  admitted  by  them  that  an  application  for  the  appointment 
of  a  receiver  is  addressed  to  the  sound  discretion  of  the  court,  but 
they  say  it  is  a  discretion  to  be  exercised  according  to  well-estab- 
lished rules  and  precedents,  and  when  a  case  is  made  out  which  falls 
within  these  rules  the  appointment  follows  as  a  matter  of  coui*se  ; 
and  they  deny  that  a  court  of  equity  may  at  its  will  and  pleasure 
deprive  the  mortgagee  of  his  lien  upon  the  net  income  of  the  road 
acquired  by  the  appointment  of  a  receiver.  As  the  principle  of 
law  laid  down  in  this  proposition  is  the  turning-point  in  the  case, 
it  is  to  that  I  propose  to  address  myself. 

No  well-read  lawyer  at  this  day  would  venture  to  assert  that  the 
jurisdiction  of  a  court  of  equity  in  any  case  is  a  mere  matter  of 
grace  depending  upon  the  favor  of  the  court,  or  that  the  court  may 
arbitrarily  impose  terms  upon  parties  according  to  its  caprice  and 
pleasure  as  the  price  of  its  interference.  When  we  say  that  the 
remedy  is  "  discretionary,"  we  mean  simply  that  it  depends  on 
equitable  considerations  exclusively.  In  this  respect  it  is  distin- 
guishable from  the  remedy  to  enforce  a  legal  right ;  as,  for  ex- 
ample, a  suit  to  subject  land  to  the  lien  of  a  judgment,  or  to 
recover  damages  at  law  for  the  breach  of  a  cor      -t. 

In  these  latter  instances  the  right  is  absolute,  and  the  plaintiff, 
whether  in  one  tribunal  or  the  other,  if  he  has  kept  himself  within 
the  strict  rules  of  the  law,  is  entitled  to  enforce  nis  demand  -with- 
out qualification  or  condition.  But  when  he  invokes  the  extra- 
ordinary jurisdiction  of  a  court  of  equity  in  his  behalf,  based 
purely  upon  equitable  grounds,  his  application  is  not  a  matter  of 
strict  right,  ex  debito  justitise,  but  rests  with  the  sound  discretion 
of  the  court  whether  it  shall  be  granted,  looking  to  all  the  circum- 
stances of  the  particular  case.  The  court  will  inquire  not  only 
whether  the  conduct  of  the  plaintiff  has  been  fair  and  conscien- 
tious in  every  respect,  but  whether  the  proposed  relief  will  operate 
hardly  and  oppressively  .upon  other  parties.     It  will  look  to  all  the 
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f actB  and  circumstances  and  all  the  collateral  incidents  with  a  view 
to  determine  its  action ;  and  if  fnlly  satisfied  the  exercise  of  the 
jurisdiction  in  the  particular  case  will  be  unjust  or  oppressive,  it 
will  refuse  to  interfere  altogether,  or  it  will  impose  just  and  reason- 
able terms  upon  the  applicant  as  a  condition  or  relief.  In  all  such 
cases  the  court  possesses  the  power  of  adapting  its  decrees  to  the 
circumstances  of  the  case— of  adjusting  cross-equities,  of  imposing 
terms,  and  of  doing  complete  justice  m  its  minutest  details  to  all 
concerned.  These  principles  apply  with  peculiar  force  to  the 
appointment  of  receivers.  It  is  an  exercise  of  the  extraordinary 
power  of  the  court,  based  upon  equitable  considerations.  It  is 
often  harsh  and  oppressive  in  its  effects,  wresting  the  property  from 
tlie  owner  without  a  hearing  and  before  a  decree,  and  inflicting 
irreparable  mischief.  As  was  said  by  Lord  Eldon  with  reference 
to  a  bill  for  specific  performance,  the  jurisdiction  is  not  compulsory 
with  the  court,  but  the  subject  or  discretion.  The  question 
is  not  what  the  court  must  do,  but  what  it  may  do,  under 
the  circumstances.  If  it  may  refuse  the  application  altogether,  it 
may,  as  a  necessary  consequence,  impose  terms  as  a  condition  of 
granting  it,  and  it  may  modify  those  terms  from  time  to  time,  as 
occasion  may  require.  In  Owen  v.  Homan,  4  H.  L.  R.,  997,  Lord 
Cran worth  said  :  The  receiver,  if  appointed  in  this  case,  must  be 
appointed  on  the  principles  on  whicn  the  court  of  chancery  acts, 
by  preserving  the  prooerty  pending  the  litigation  which  is  to 
decide  the  rights  of  the  litigant  parties.  In  such  cases  the  court 
must  of  necessity  exercise  a  discretion  as  to  whether  it  will  or  will 
not  take  possession  of  the  property  by  its  oflScers.  No  positive 
unvarying  rule  can  be  laid  down  as  to  whether  the  court  will  or 
will  not  interfere  by  this  kind  of  interim  protection  of  the  proj>- 
erty.  It  is,  however,  useless  to  multiply  authorities  upon  this 
subject.  They  may  be  found  in  the  elementary  works  and  in  the 
adjudged  cases.  See  High  on  Receivers,  Kerr  on  Receivers,  and 
the  cases  cited.  The  appointment  of  receiver  is  analogous  in  its 
nature  to  a  preliminary  injunction.  Its  primary  object  is  simply 
to  take  charge  of  the  property,  pendente  lite,  so  tiiat  it  may  be 
forthcoming  to  answer  the  final  decree  of  the  court.  It  settles 
nothing ;  it  determines  no  right ;  it  is  merely  one  of  the  modes  in 
which  the  preventive  justice  of  a  court  of  chancery  is  administered. 
It  operates  as  an  equitable  sequestration  of  the  rents  and  profits  to 
be  ultimately  disposed  of  according  to  the  rights  and  priorities  of 
those  entitled,  whether  regular  pai*ties  in  the  cause  or  only  parties 
in  interest  coming  before  the  court  in  a  reasonable  time  to  assert 
their  claims.     Beverley  v,  Brooke,  4  Gratt.,  187. 

What,  then,  are  the  rights  of  the  parties  in  interest  now  before 
the  court  ?  I  do  not  deem  it  necessary  to  go  into  a  discussion  of 
the  principles  of  law  relating  to  mortgages  of  railroad  property. 
The  encumbrances  involved  here  are  not  mortgages ;  they  are  oral- 


WILLIAMSON'S  ADM'B  D.  WASH.  CITT,  ETC.,  B.  B.  CO.     607 

nary  deeds  of  trust.  In  some  of  them  mere  power  of  sale  is  con- 
ferred upon  the  trustees.  Under  these  deeds  the  only  remedy  of 
the  trust-creditors  is,  of  course,  in  a  sale  of  the  property  in  accord- 
ance with  the  terms  and  provisions  of  the  deeas  tnemselves.  In 
the  other  deeds  it  is  provided  that  upon  default  made  in  the  pay- 
ment of  principal  or  interest,  and  demand  made  by  the  creditors, 
the  trustees  shall  take  possession  of  and  operate  the  road;  and 
after  paying  the  necessary  expenses  so  incurred,  they  are  to  apply 
the  balance  to  the  creditors  secured ;  or  the  trustees  may,  if 
required,  make  sale  of  the  property.  Under  neither  of  the  deeds 
have  the  creditors  any  lien  on  the  earnings  of  the  road  until  entry 
and  possession  taken.  For,  according  to  the  authorities,  although 
the  mortgage  by  its  terms  may  cover  the  earnings,  the  mortgagee 
has  no  lien  upon  them  so  long  as  the  road  remains  in  possession  of 
the  company,  nor  does  a  lien  attach  even  in  a  suit  for  a  foreclosure 
and  sale  until  a  receiver  is  appointed.  The  bill  filed  in  this  case 
in  behalf  of  all  the  creditors,  and  assented  to  by  them,  avers  that 
the  trustees  cannot  take  possession  under  any  oi  the  deeds  in  con- 
sequence of  the  conflicting  claims  and  liens  upon  the  property,  and 
the  court  is  asked  to  take  possession  for  tne  creditors,  through 
the  instrumentality  of  a  receiver,  and  to  sequestrate  the  tolls 
and  revenues  for  their  benefit,  to  the  exclusion  of  all  other  credi- 
tors. 

This  claim  of  the  appellees  is  not  a  matter  of  right  on  their  part. 
It  does  not  result  from  nor  is  it  a  part  of  their  contract.  To  use 
the  language  of  the  Supreme  Court  of  New  York  upon  this  identi- 
cal question,  "  ThiB  relief,  it  will  be  readily  seen  from  the  condi- 
tions necessary  to  its  enjoyment,  does  not  grow  directly  out  of  the 
relations  of  the  parties  or  the  stipulations  contained  in  the  moit- 
gage,  but  out  oi  equitable  considerations  alone.  It  is  not,  there- 
fore, a  matter  of  strict  right,  but  it  is  addressed  to  the  sound  dis- 
cretion of  the  court."  Syracupe  City  Bank  v.  Tallman,  31  Barb., 
801,  and  cases  there  cited. 

Upon  this  point  the  language  of  the  Supreme  Court  of  the 
United  States  is  very  emphatic:  "The  mortgagee  has  his  strict 
rights,  which  he  may  enforce  in  the  ordinary  way.  If  he  asks  no 
favors  he  need  grant  none.  But  if  he  calls  upon  a  court  of  chan- 
cery to  put  form  its  extraordinary  powers  ana  grant  him  purely 
equitable  relief,  he  may  with  propriety  be  required  to  submit  to 
the  operation  of  the  rule  which  always  applies  in  such  cases,  and 
do  equity  in  order  to  get  equity." 

The  dfoctrines  so  laid  down  in  Fosdick  v.  Schall  are  fully  sus- 
tained by  the  cases  of  Douglas  v,  Cline,  12  Bush.  R.,  608 ;  Duncan 
V.  Chesapeake  &  Ohio  Railroad  Company,  3  Court  Law  Journal, 
579 ;  Clark  v.  The  Williamsport  and  Elmira  Railroad  Company, 
decided  by  the  Supreme  Court  of  Pennsylvania,  an  unreported 
case ;  Poland  v.  The  La  Motte  Valley  Railroad  Company,  decided 
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by  the  Supreme  Court  of  Vermont ;  and  EUifi  v.  Boston,  Hartford 
&  Erie  Ilailroad  Company,  107  Mass.  R.,  1. 

There  are  one  or  two  cases  which  hold  a  contrary  doctrine. 
There  may  be  others.  Certainly  the  overwhelming  weight  of 
authority  is  in  harmony  with  the  decisions  of  the  Supreme  Court 
of  the  United  States. 

An  effort  has  been  made  in  the  argument  to  distinguish  this  case 
from  those  decided  by  the  Supreme  Court  in  one  or  two  important 

Sarticulars.  It  is  said,  for  example,  if  in  this  case  the  current 
ebts  for  labor  and  supplies  were  not  paid  it  was  because  the 
revenues  of  the  company  were  misapplied  in  paying  the  general 
creditors ;  that  both  the  current  debt  fund  ana  the  mortgage  debt 
fund  were  diverted,  and  as  this  was  done  without  the  knowledge 
and  consent  of  the  mortgage  creditors,  they  cannot  be  called  upon 
to  make  restitution.  The  same  argument  mi^t  have  been  made, 
and  probably  was  made,  in  Frost  v.  Hale.  There  the  mortgage 
creditors  haa  received  nothing  for  nearly  three  years.  Here  they 
received  a  large  amount  of  interest.  There,  as  here,  the  gross 
earnings  of  the  road  were  sui&cient  to  pay  all  the  operating 
expenses  of  the  road,  with  a  large  net  income  besides,  which  was 
applied  to  a  floating  debt  of  previous  years ;  thus  diverting  the 
funds  botli  from  the  mortgage  creditor  and  the  current  debt  cred- 
itor. The  defect  in  the  argument  of  the  learned  counsel  is  in  sup- 
posing that  the  gross  earnings  of  the  company  are  divided  into  two 
lunds— ^ne  for  the  payment  of  the  mortgage  debt  creditor,  and 
the  other  for  the  supply  and  labor  creditor,  whereas  all  the  ean^ 
ings  constitute  but  one  fund,  to  no  part  of  which  the  mortgage 
creditor  is  entitled  until  the  current  debt  incurred  in  operating  the 
road  is  iii*8t  paid. 

But  let  it  oe  conceded  that  there  are  two  funds  of  the  character 
indicated ;  with  what  lustice  can  it  be  claimed  that  one  of  them 
rather  than  the  other  nas  been  misapplied  %  Why  should  we  say 
that  the  current  debt  fund  has  been  mverted  rather  than  the  mort- 
gage debt  fund  ?  A  rule  of  that  sort  once  established  places  it  in 
the  power  of  the  company's  officers  to  defeat  the  acknowledged 
equity  of  the  current  debt  creditor  by  wasting  or  misapplying  the 
assets. 

When  the  earnings  of  the  road  are  diverted  to  pay  bonded  in- 
terest, to  purchase  equipments,  and  to  make  valuable  improve- 
ments, is  the  supply  and  labor  creditor  to  be  told  that  he  is  without 
remedy  because  the  company  has  also  misapplied  a  part  of  its  rev- 
enues m  paying  its  general  creditor  of  previous  years? 

The  reply  to  all  such  suggestions  is  twofold :  First.  The  equity 
of  the  supply  and  labor  creditor  attaches  to  every  part  of  the  cur- 
rent revenue,  as  well  that  which  is  paid  for  equipments  and  im- 
provements as  that  paid  to  the  general  creditor.  Second.  The 
mortgage  creditor  being  directly  benefited  by  the  equipments  and 
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improvements  upon  the  road,  cannot  complain  if  the  court  uses  the 
net  income  in  its  hands  to  repay  what  has  been  thus  diverted  from 
the  supply  and  labor  creditor. 

According  to  Fosdick  v.  Schall,  the  officers  of  the  company  are 
in  a  sense  the  trustees  of  the  earnings  for  the  benefit  of  different 
classes  of  creditors ;  and  if  they  give  to  one  class  that  which  prop- 
erly belongs  to  another,  the  court  has  the  power  to  restore  the 
parties  to  tlieir  original  rights,  and  thus  do  what  the  company  itself 
ouffht  to  do  if  :i  receiver  sliould  not  be  appointed. 

It  has  been  further  said  that  to  apply  the  canity  of  the  current 
debt  creditore  to  this  case  we  have  to  trace  it  tnrough  the  transac- 
tions of  years  to  find  out  when  and  where  the  misapplication  of 
funds  was  made,  and  upon  whom  the  responsibility  is  to  be  fast- 
ened. 

The  same  objection  might  have  been  urged  in  Hale  v.  Frost,  and 
yet  the  Supreme  Court  found  no  diflicultv  in  applying  to  that  case 
the  principles  laid  down  in  Fosdick  v.  Scliall.  6ut,  as  a  matter  of 
fact,  the  aifficulty  is  more  imaginary  than  real.  Nearly  all  the 
debts  in  controversy  were  contracted  in  the  fiscal  year  terminating 
the  30th  of  September,  1875,  and  the  diversion  occurred  in  that 
year  and  subsequent  thereto  down  to  the  time  of  the  appointment 
of  the  receiver. 

The  report  of  the  president  of  the  company,  already  adverted  to, 
and  the  other  documentary  evidence  show  unmistaKably  to  what 
purpose  and  for  whose  benefit  a  large  amount  of  the  earnings  were 
applied.  This  has  been  already  explained,  and  need  not  be  repeated 
here. 

The  learned  counsel  for  the  appellees,  in  discussing  the  equities 
of  the  parties  litigant,  tells  us  that  the  employees  of  the  company 
stood  by  and  saw,  without  objection,  the  revenues  of  the  road  di- 
verted to  the  payment  of  the  general  creditors,  and  now  call  upon 
the  mortgage  creditors  for  restitution. 

If  it  can  be  supposed  that  these  employees  knew  anything  of 
the  condition  of  tne  company,  it  is  difficult  to  see  how  tney  could 
prevent  a  diversion  of  the  funds.  They  clearly  could  not  demand 
the  appointment  of  a  receiver.  It  will  not  be  seriously  insisted  that 
each  one  of  them  ought  to  have  instituted  his  action  or  warrant 
whenever  there  was  any  delay  or  default  in  paying  the  wages  of 
each  accruing  from  time  to  time. 

What  would  be  the  condition  of  a  railroad  company  thus  in- 
volved in  perpetual  litigation  with  its  army  of  employees,  with  its 
funds  under  process  oi  garnishment,  and  its  stores  and  necessary 
supplies  subject  to  levy  and  sale  under  interminable  executions  ? 
From  what  source  could  the  company  obtain  its  labor  and  material 
absolutely  essential  to  the  successful  operation  of  the  road,  when 
it  is  once  understood  that  no  man  could  safely  trust  to  its  power 
of  payment }     It  is  a  matter  of  common  notoriety  that  these  em- 
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ployees  are  but  too  often  delayed  in  receiving  their  hardly-earned 
wages  because  the  revenues  oi  the  road  are  taken  for  the  payment 
of  more  pressing  demands  or  for  the  purchase  of  equipments  and 
for  necessary  improvements.  But  for  the  labor  and  supply  creditor 
the  road  must  stop  operation,  resulting  in  the  loss  of  its  trade  and 
its  diversion  to  other  channels,  the  general  deterioration  of  the 
pi-operty  of  the  company,  and  lasting  injury  to  the  mortgage 
creaitor. 

If  tlie  latter,  through  the  instrumentality  of  a  receiver,  obtains 
possession  of  a  road  properly  appointed  and  equipped,  yielding 
valuable  revenues,  it  is  due  in  a  great  measure  to  the  class  of  men 
whose  claims  ai'e  the  subject  of  controversy  here.  The  mortgage 
creditor  knows  all  these  things.  He  certainly  cannot  be  ig:norant 
of  the  continued  default  in  the  payments  of  the  interest  mie  him 
— a  fact  of  itself  sufficient  to  attract  his  attention  and  excite  his 
suspicions.  And  yet  he  leaves  the  company  for  years  in  the  unin- 
terrupted possession  and  control  of  the  earnings  of  the  road,  and 
notoriously  obtaining  credit  from  third  persons  for  supplies  and 
labor  upon  the  faith  of  these  eamingi.  When,  under  sucn  circum- 
stances, the  creditor  calls  upon  a  court  of  equity  to  intercept  the 
revenues  for  his  benefit,  he  cannot  complain  that  debts  thus  con- 
tracted shall  first  be  paid,  within  limits  so  just  and  reasooiable  as  are 
now  prescribed  by  the  courts. 

It  must  not  be  forgotten  that  it  is  not  n^erely  the  mortgage 
creditor  and  the  stockholder  who  are  interested  in  this  species  of 
property,  but  the  public  also  are  concerned.  The  railroaas  consti- 
tute the  grand  feature  of  modem  civilieation.  Their  influence  is 
everywhere  felt — in  an  improved  agriculture,  in  the  development 
and  progress  of  manufactories,  and  m  the  gathering  and  diffusing 
the  blessings  of  a  liberal  and  enlightened  commerce.  They  have, 
under  the  law,  public  duties  to  perform,  the  neglect  of  which  in- 
volves a  forfeiture  of  their  chaii;ered  privileges  and  incalculable 
misfortunes  to  the  country.  The  personal  safety  and  the  lives  of 
thousands  of  people  are  daily  ana  hourly  dependent  upon  their 
proper  equipment  and  management.  It  is  stated  in  one  of  the 
briefs  filed  in  this  cause  that  at  the  commencement  of  the  past  year 
there  were  more  than  ten  thousand  miles  of  railway  in  the  United 
States  being  operated  under  the  control,  more  or  less  immediate,  of 
the  courts.  The  assertion  might  safely  be  hazarded  that  nine 
tenths  of  these  companies  were  at  the  time  indebted  for  necessary 
expenses  incurred  in  operating  their  roads.  When  we  consider  the 
magnitude  of  the  interests  and  the  meritorious  character  of  the 
claims  thus  involved,  it  is  not  at  all  surprising  that  the  chancery 
courts,  in  tlie  appointment  of  receivers  for  railroad  companies^  have 
modified  in  some  measure  the  rules  applicable  to  ordinary  niortr 

fages  of  real  estate.     It  has  been  said  that  this  is  a  new  departure. 
t  may  be  so.     Such  departures  are  constantly  occurring  in  the 
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changing  conditions  of  society.  More  than  two  hundred  years  a^ 
the  <K>ctrine  was  established  in  England  that  the  admiralty  juris- 
diction was  limited  to  the  ebb  and  flood  of  the  tide.  And  that 
doctrine  was  adopted  and  followed  in  the  United  States  until  the 
year  1851,  when  it  was  deliberately  abandoned  by  the  Supreme 
Court  of  tbe  United  States,  and  it  was  then  held  that  the  admi- 
ralty and  maritime  jurisdiction  granted  to  the  Federal  government 
was  not  limited  to  tide-waters,  but  extended  to  all  public 
navi^ble  lakes  and  rivers  where  commerce  is  carried  on  between 
the  different  States.  12  How.,  443.  The  whole  law  of  insurance 
is  not  more  than  a  century  old,  and  more  than  half  of  its  important 

Jrinciplea  and  distinctions  is  of  recent  growth  and  development, 
n  the  memorable  language  of  Lord  Cottingham,  it  is  the  duty  of 
courts  of  ecjuity  to  adapt  its  practice  and  course  of  proceeding  as 
far  as  possible  to  the  existing  state  of  society,  ana  to  apply  its 
jurisdiction  to  all  those  new  cases  which,  from  the  progress  daily 
making  in  the  affairs  of  men,  must  continually  arise,  and  not  from 
too  strict  an  adherence  to  forms  and  rules  established  under  very 
different  circumstances  decline  to  administer  justice  and  to  en- 
force rights  for  which  there  is  no  remedy.  Tyler  v.  Salmon,  4  Myl. 
&  Cr.  R.  R.,  137,  619,  635 ;  Mare  v.  Mulaney,  1  Myl.  &  Cr.  R.  R., 
559 ;  Red.  on  Railroads,  477. 

For  these  reasons  I  think  we  ought  to  follow  the  decisions  of  the 
Supreme  Court  of  the  United  States  as  laid  down  in  the  cases  men- 
tioned, and  for  the  additional  reason  it  is  most  important  and  de- 
sirable that  upon  sucli  a  question  as  this  the  Federal  courts  and  the 
State  courts  within  the  same  territorial  limits  sliall  adopt  the  same 
rules,  and  administer  these  trusts  upon  the  same  recognized  prin- 
ciples of  equity  jurisprudence. 

Upon  the  whole  case  my  opinion  is  that  the  claims  which  are  the 
subjettt  of  this  controvesy  ought  to  be  paid  out  of  the  net  income 
of  the  road  in  the  hands  of  the  receiver.  If  this  income  has  been 
used  under  the  instructions  of  the  Circuit  Court  for  other  purposes, 
the  proceeds  of  the  sale  of  the  road  itself  may  be  used  pro  tanto  to 
satisfy  such  claims.  To  this  no  well-founded  objection  can  be 
nrgea.  It  is  a  mere  restoration  of  what  has  been  diverted  since 
the  receivership;  and  the  result  is  precisely  the  same  to  the  parties 
concerned.  If  as  between  the  mortgage  creditors  themselves  a 
portion  of  them  have  received,  in  the  way  of  interest,  that  which 
they  were  not  justly  entitled  to;  or  if  expenditures  have  been 
made  which  ought  not  to  have  been  made,  it  is  no  fault  of  the 
petitioners  and  the  other  like  creditors.  The  existence  of  these 
was  known  as  early  as  November,  1876,  and  it  was  no  doubt  under- 
stood they  would  be  asserted  in  this  suit.  The  decree  of  the  Cir- 
cuit Court  of  Alexandria  must  be  reversed,  and  the  cause  remanded 
jT  further  proceedings  in  that  court,  in  conformity  with  the  views 
herein  expressed. 
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The  decree  was  as  follows : 

The  court  having  maturely  considered  the  transcript  of  the  record 
of  the  decrees  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  the 
claims  of  the  appellants  for  services  rendered  and  for  supplies  fur- 
nished the  defendant  corporation  previous  to  the  appointment  of 
the  receiver,  have  priority  over  the  claim  of  the  mortgage  or  trust 
created  in  the  proceedings  mentioned,  and  the  said  Circuit  Court 
erred  in  not  so  holding  by  its  decrees  of  the  25th  of  September, 
1878,  and  the  13th  of  February,  1880.  Whereupon,  for  the  error 
aforesaid,  it  is  decreed  that  so  much  of  the  said  decrees  as  is  in 
conflict  with  this  decree  be  reversed  and  annulled,  and  that  the 
appellants  recover  their  costs  incurred  in  the  prosecution  of  these 
appeals  to  be  paid  out  of  the  funds  under  the  control  of  the  said 
Circuit  Court.  It  is  further  ordered  and  decreed  that  these  causes 
be  remanded  to  the  said  Circuit  Court  to  be  there  proceeded  with 
to  a  final  decree  in  conformity  with  this  decree  and  the  principles 
laid  down  by  this  court  in  its  opinion  aforesaid. 

Decree  reversed. 

See  note  p.  616. 


GiBERT 
V, 

Washington  Crrr,  Virginia  Midland   and  Great  SotrrHERif 

R.  R.  Co. 

(33  Qrattan'i  BepttrU^  646.    Janua/ry  13,  1880.) 

1.  At  the  time  a  receiver  is  appointed  at  the  suit  of  trust  creditors  to  take 
possession  of  a  railroad  and  carry  it  on,  there  are  a  number  of  execu- 
tions against  the  company  in  the  hands  of  the  sheriff;  and  there  are 
funds  derived  from  income  and  balances  due  from  employees,  in  the 
hands  of  or  due  to  the  company.  Held:  The  execution  creditors  are 
entitled  to  have  these  funds  and  balances  applied  to  the  satisfaction  of 
their  debts  in  preference  to  the  trust  creditors. 

3.  If  these  funds  or  balances  have  l)een  applied  under  the  order  of  the  court 
to  other  debts,  they  will  be  replaced  out  of  the  revenues  received  by  the 
receiver  since  his  appointment. 

This  is  another  branch  of  the  case  of  Graham  v.  The  "Washing- 
ton City,  Virginia  Midland  and  Great  Southern  R.  R.  Co.,  then 
pending  in  the  Circuit  Court  of  the  city  of  Alexandria.  Whilst  the 
cause  was  pending  in  that  court  a  number  of  persons  who  had  re- 
covered judgments  and  sued  out  executions  against  the  conipKuiy 
before  the  appointment  of  a  receiver,  came  into  the  cause,  and 
claimed  that  their  executions  were  liens  upon  the  funds  in  the 
hands  of  the  company  or  to  which  the  company  had  daim  at  the 
time  of  the  appointment  of  the  receiver. 
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By  the  decree  in  the  cause  made  on  the  25th  of  September,  1878, 
the  court  held  that  the  ezecution  liens,  which  existed  at  the  time 
of  the  appointment  and  qualification  of  the  receiver,  attached  to 
all  funds  in  hand,  and  balances  outstanding,  which  belonged  to  the 
defendant  corporation,  and  that  such  funds  and  balances  were  sub- 

1'ect  thereto ;  and  that  where  such  balances  and  funds  have  been 
leretofore  otherwise  appropriated  by  the  receiver  under  the  orders 
of  the  court,  the  same  should  be  made  good  out  of  funds  and  re- 
ceipts of  the  company  which  have  since  or  may  hereafter  come 
into  the  hands  of  said  receiver,  to  the  extent  to  which  said  balances 
and  funds  were  so  appropriated.  And  the  commissioner  was  di- 
rected to  report  the  amount  of  said  funds  and  balances,  and  what 
executions  were  liens  thereon,  and  their  priorities. 

The  commissioner  made  his  report,  showing  the  amount  of  said 
funds  and  balances  at  the  time  of  the  appointment  of  the  receiver 
to  be  $21,217.90,  and  he  also  reported  tne  execution  liens  and  their 
priorities.  And  the  cause  coming  on  again  to  be  heard  on  the 
30th  of  May,  1879,  the  report  of  tlie  commissioner  was  confirmed, 
and  the  receiver  was  directed,  out  of  the  assets  in  his  hands  or  to 
come  into  his  hands,  and  on  account  of  the  said  sum  of  $21,217.90, 
to  pay  to  the  said  execution  creditors — naming  them — each  a  cer- 
tain sum  of  money.  And  thereupon  Frederick  E.  Gibert,  one  of 
the  mortgage  bondholdersj  applied  for  and  obtained  an  appeal  to 
this  court. 

F.  L.  Smith  and  W.  W.  Gordon,  for  the  appellant. 

J.  Alfred  Jones,  William  H.  Payne,  C.  M.  Blackford,  and  H.  R. 
Garden,  for  the  appellees. 

Staples,  J. — In  this  case  a  decision  was  rendered  at  the  last 
term  of  the  court  at  Staunton,  aflirming  the  decree  of  the  Circuit 
Court  of  the  city  of  Alexandria. 

One  of  the  questions  presented  by  the  record  was  not,  however, 
passed  upon  at  that  time  ;  this  court,  for  reasons  perfectly  satisfac- 
tory to  itseK,  reserving  it  for  future  consideration.  That  -question 
grows  out  of  a  controversy  between  the  mortgage  creditor  on  the 
one  hand  and  certain  execution  creditors  on  the  other.  These  latter 
creditors  had  placed  their  executions  in  the  hands  of  the  proper 
officer  prior  to  the  appointment  of  a  receiver.  At  that  time  the 
company  had  money  in  bank  to  its  credit,  which  together  with 
what  was  due  to  it  n-om  other  sources  amounted  to  about  twenty- 
one  thousand  dollars. 

The  point  now  to  be  decided  is  to  whom  does  this  fund  belong 
— to  the  mortgage  or  trust  creditors  or  to  the  execution  creditors  ? 

The  decision  of  this  question  has  been  to  some  extent  fore- 
shadowed in  the  opinion  just  delivered.  The  subject,  however, 
from  its  importance  and  novelty  in  this  State,  deserves  a  more  ex- 
tended consideration. 
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All  the  deeds  executed  by  the  company  upon  the  road  embrace 
also  the  tolls,  income,  and  eaniinge  deriTed  therefrom.  Some  of 
these  deeds  provided  that  upon  default  made  in  the  payment  of  in- 
terest, the  trustees,  on  request  of  the  bondholders,  may  take  posses- 
sion of  and  manage  the  road,  and  after  paying  the  necessary  ex- 
penses of  operating  the  same,  pay  over  the  proceeds  to  the  credit- 
ors secured ;  or  they  may  sell  the  property  upon  request  of  at  least 
one  half  the  bondholders. 

Notwithstanding  the  long  continued  default  of  the  company  in 
paying  the  interest  accruing  from  time  to  time,  the  trustees  never 
took  possession  of  the  road ;  and  it  is  asserted  in  the  bill  tliey 
were  unable  to  do  so  in  consequence  of  the  conflicting  claims  and 
liens  of  the  various  trust  creditors.  Nor  is  it  pretended  that  any 
demand  was  ever  made  upon  the  company  for  tolls  and  earnings, 
until  the  bill  was  filed  in  the  present  case. 

Notwithstanding  a  few  decisions  to  the  contrary,  it  is  now  well 
settled  that  so  long  as  the  mortgagor  is  permitted  to  remain  in 
possession  of  the  property,  he  is  entitled  to  receive  and  apply  to 
his  own  use  the  income  and  profits  of  the  mortgaged  estate.  And 
this  is  true  although  the  mortgage  by  its  terms  covers  the  rents 
and  profits,  and  although  the  creditor  is  authorized  to  take  posses- 
sion upon  default  made  in  the  payment  of  the  debt.  As  was  said 
by  Lord  Mansfield,  in  Chewning  v.  Black,  3  Dougl.  R.,  391,  until 
the  mortgagee  takes  possession,  the  mortgagor  is  owner  to  all  the 
world,  and  is  entitled  to  all  the  profits  made.  These  principles 
apply  with  ffi-eater  force  to  mortgages  of  railroad  property  than  to 
any  other  class  of  securities.  It  is  universally  understood  that  so 
long  as  the  company  continues  in  possession  it  must  have  the  un- 
limited use  and  control  of  the  earnings  of  the  road,  for  the  purpose 
of  meeting  its  current  expenses.  Such  earnings  are  indispensable 
for  the  work  of  repair  and  replacement,  the  purchase  of  supplies 
and  material  and  equipments,  and  for  the  payment  of  wages  and 
salaries  due  to  agents  and  employees. 

Whilst  it  may  be  the  duty  of  the  company  after  payment  of  its 
current  expenses  to  apply  the  income  to  the  liquidation  of  interest 
due  upon  its  bonds,  it  lias  been  properly  said :  This  obligation,  of 
its  own  force,  no  more  carries  title  to  the  particular  money  received, 
as  income,  to  the  bondholders  or  trustees,  than  does  the  obligation 
to  pay  a  debt,  in  ordinary  cases,  carry  title  to  the  creditors  of  the 
money  in  the  debtor's  pocket.  Whether  we  call  the  earnings  of 
the  road  net  income  or  gross  income,  they  constitute  but  one  fund 
in  the  treasury  of  the  company,  the  control  and  disposition  of 
which  are  inconsistent  with  the  supposed  title  of  the  trustees  to  any 
part  of  it. 

In  the  case  of  Gilman  v.  Illinois  and  Mississippi  Telegraph  Com- 
p  iiiy,  91  U.  S.  R.,  603,  this  precise  question  arose  under  a  deed  of 
trust  very  similar  in  its  provisions  to  the  deeds  here.     Mr.  Justioe 
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Swayne,  delivering  the  opinion  of  the  court,  said :  "  PosseBsion 
drawB  after  it  the  right  to  receive  and  apply  .the  income.  With- 
out this  the  road  could  not  be  operated,  and  no  profits  conld  be 
made.  Mere  posseesion  would  have  been  uBcless  to  all  concerned. 
The  right  to  apply  enough  of  tlie  income  to  operate  the  road  will 
not  be  questioned.  The  amount  directed  to  be  so  applied  was 
within  the  discretion  of  the  company.  The  same  discretion  should 
extend  to  the  surplus.  It  was  for  the  company  to  decide  what 
should  be  done  with  it.  In  tliis  condition  of  things  the  whole 
fund  belonged  to  the  company  and  was  subject  to  its  control.  It 
was  therefore  liable  to  the  creditors  of  the  company  as  if  the  mort- 
gages did  not  exist.  They  in  no  wise  affected  it.  If  the  mort- 
gages were  not  satisfied,  they  had  the  remedy  in  their  own  hands, 
and  could  at  any  moment  invoke  the  aid  of  the  law,  or  interpose 
themselves  without  it." 

These  doctrines,  thus  explicitly  announced  bv  the  Supreme 
Court  of  the  United  States,  had  been  previously  aeclared  in  Gal- 
veston R.  E.  Co.  V.  Cowdly,  11  Wall.,  U.  S.  E.,  459 ;  and  they 
have  been  since  reaffirmed  in  American  Bridge  Co.  v.  Hudlebacn, 
4  Otto  E.,  798.  They  are  fuUy  sustained  by  the  current  of  au- 
thority elsewhere.  See  cases  cited  in  Jones  on  Eailroad  Securities, 
sec.  114  to  119,  inclusive,  and  the  cases  cited. 

It  has  been  already  stated  that  in  some  of  the  deeds  no  provi- 
sion is  made  for  the  trustees  to  enter  and  take  possession  of  the 
road ;  but  a  mere  power  of  sale  is  conferred  upon  default  made  in 
paying  the  mortgage  debts.  Under  these  deeds  there  can  be  no 
pretense  of  any  claims  by  the  trust  creditors  to  any  part  of  the 
eamines  so  long  as  the  company  is  permitted  to  remain  in  posses- 
sion. The  power  of  sale  only  contemplates  an  appropriation  of 
the  proceeds  of  sale  of  the  premises  to  the  payment  oi  the  debts, 
but  not  the  earnings  of  the  road,  at  least  until  demand  made  by 
the  trustees  for  such  earnings. 

For  these  reasons,  we  are  of  opinion  that  the  execution  creditors 
are  entitled  to  the  fund  in  controversy,  and  the  Circuit  Court  of 
Alexandria  did  not  err  in  so  decreeing.  The  decree  of  that  court 
upon  this  branch  of  the  case  must  therefore  be  affirmed. 

Decree  affinned. 

Absent,  Moncure,  P. 

A  change  in  the  evidence  of  the  mortgage  debt  does  not  di<«charge  the 
debt.  The  lien  renudDS  till  the  debt  is  satisfied.  Watkins  v.  Hill,  8  Pick., 
522;  Pomroy  v.  Rice,  16  Pick.,  22;  BomkerhoS  d.  Lansing,  4  Johns.  Ch.,  65; 
Dunham  v.  Dey,  15  Johns.,  555;  Dana«.  Binney,  7  Vt.,  501;  Chase  v,  Ab- 
bott, 20  la.,  154;  Connor  «.  Banks,  18  Ala.,  42;  Cullum  v.  The  Bank.  23  Ala., 
798;  McGuire  v.  Van  Pelt,  56  Ala.,  844;  Stevens  «.  Ry.  Co.,  8  L.  R.,  Ch.  App., 
1064;  Ames  «.  N.  O.,  M.  A  T.  R.  R.  Co.,  2  Woods,  206;  Sloan  «.  Rice,  41  la., 
465;  Seymour  «.  Darrow,  31  Yt.,  122;  Flower  «.  Elwood,  06  111.,  438;  Hill 
«.  Beebe,  13  N.  T.,  556;  Parkhurst  v.  Cummings,  56  Me.,  155;  Christiaa*. 
Kewbeny,  61  Mo.,  446. 


616  GIBEBT  t).  WA8HIK0TON  CITY,  ETC.,  B.  B.  CO. 

Overdue  coupons,  like  other  commercial  Pftper,  bear  interest  from  time  of 
default  in  payment.    Thomson  v,  Lee  Co.,  8  Wall.,  527 ;  G^lpcke  v.  Dubuque, 

1  Wall.,  206;  White  «.  Vt.  &  C.  R.  R  Co.,  21  How.,  675;  Delafield  v,  Illinoig, 

2  Hill,  159;  Williams  v.  Sherman,  7  Wend.,  112. 

A  court  of  equity  may  authorize  a  receiver  to  complete  an  unfinished  rail- 
road, to  repair  what  is  already  finished,  to  take  steps  necessary  to  secure  and 
▼est  in  the  compsny  the  title  to  land  grants,  to  borrow  money  for  these  pur- 
poses, and  make  the  loans  a  lien  on  the  railroad.  Kennedy  «.  St.  Paul,  etc, 
A.  R.  Co.,  2  Dill,  448.  A  receiver  may  be  em]K>wered  to  build  an  unfinished 
portion  of  a  railroad,  to  keep  the  completed  portion  in  repair,  to  borrow 
money  for  this  purpose  and  make  the  loan  a  lien  on  the  road,  and  to  issue 
certificates  of  indebtedness  to  the  lenders.  Bank  of  Montreal  «.  C,  C.  &  W. 
R  R.  Co.,  48  la.,  518.  The  court  may  order  a  receiver  to  create  and  sell 
certificates  of  indebtedness  secured  by  mortgage  to  raise  money  to  preserve 
and  secure  the  property.  Jerome  «.  McCarter,  94  U.  8.,  734.  Etjuity  will 
authorize  receivers  to  raise  money  when  needed  for  the  managrmcnt  and 
preservation  of  railroad  property  on  the  ground  that  it  is  the  duty  of  the 
court  to  "preserve  the  trust  funds  in  its  hands."  Wallace  t>.  Loomis,  97 
U.  8.,  162.  See  also  Meyer  «.  Johnston,  53  Ala.,  237;  Cowdrey  «.  R  R  Co., 
1  Woods,  831 ;  Stanton  «.  Ala.,  etc.,  R  R  Co.,  2  Woods,  606. 

When  there  are  distinct  mortgages  on  different  parts  of  the  mortgaged 
property,  the  property  may  be  sold  as  an  entirety  if  the  court  thinks  that  such 
course  best  preserves  the  interests  of  all  parties  concerned.  Wilmer  v,  Ala., 
etc.,  R  R  Co.,  2  Woods,  447;  Campbell  «.  Texas  &  C.  R  R.  Co.,  2  Woods, 
263;  Olcott «.  Bynum,  17  Wall.,  44;  Pope«.  Durant,  26  la.,  233;  Campbell 
«.  Macomb,  4  Johns.  Ch.,  84;  Beekman  «.  Gibbs,  8  Paige,  511;  Livingston 
V.  Mildrum,  19  N.  Y.,  440;  De  Forest  «.  Farley,  62  N.  Y.,  628;  American 
Life,  etc.,  Co.  «.  Ryerson,  2  Halst.  Ch.,  9;  Magruder  v.  Eggleston,  41  Miss., 
284;  Qoodman  v.  Cinn.,  etc.,  R  R  Co.,  2  Dis.  (Ohio),  176;  Barnes «.  Stough- 
ton,  17  N.  Y.  8.  C,  14;  Snyder  f>.  Stafford,  11  Paige,  71. 

It  is  the  general  doctrine  that,  though  the  statute  of  limitations  may  bar 
recovery  on  the  note  or  other  instrument  secured  by  a  mortgage,  the  mortgage 
Hen  remains  and  may  be  enforced.  Hig^^insv.  Scott,  2  B.  &  AdoL,  413; 
Eastman  «.  Foster,  8  Mot.,  19;  Crane  v.  Paine,  4  Cush.,  483;  Pratt  d.  Hug- 
gins,  29  Barb.,  277;  Borat  v,  Corly,  15  N.  Y.,  505;  Hough  v.  Bailey,  8d 
Conn.,  288;  Richmond  «.  Aiken,  25  Yt.,  824;  Crocker  v.  Holmes,  65  Me., 
195;  Birnie  f>.  Main,  29  Ark.,  591;  Elkin  v.  Edward,  8  6a.,  325;  Eellar  o. 
Sinton,  14  B.  Mon.,  807;  Ohio,  etc,  Co.  «.  Winn,  4  Md.  Ch.,  253;  Wilkinson 
V,  Flowers,  87  Miss.,  579;  Fisher  v.  Thossman,  11  Ohio  St.,  42;  Knox  «. 
Galligan,  21  Wis.,  470;  Wood  v.  Augustine,  61  AIo.,  46;  Myer  «.  Beal,  5 
Oregon,  180;  Cookes  v.  Culbertson,  9  Nev.,  199.  In  Illinois,  Iowa,  Kansas, 
Nebraska,  and  Texas,  if  the  action  on  the  note  is  barred,  the  lien  is  rendered 
unavailable,  on  the  ground  that  the  mortgage  is  merely  security  for  the  debt 
represented  by  the  note.  Harris  v.  Mills,  28  111.,  44 ;  Ho^n  «.  Parsons,  67 
nC,  170;  Newman  «.  De  Lorimer,  19  la.,  244;  Chick  «.  Willetts,  2  Kan., 
884;  Peters  «.  Dunnells,  5  Neb.,  460;  Rossv.  Mitchell,  28  Tex.,  150. 

Trustees  may  have  reasonable  compensation  for  their  services.  The  old 
English  doctrine  that  a  trustee  could  not  be  paid  is  changed  in  the  United 
States  by  statutes  and  judicial  determinations.  Gilman  «.  Des  Moines,  etc, 
R  R  Co.,  41  la.,  22;  Nor.  Cent.  R  R  Co.  f>.  Keighler,  29  Md.,  572;  Tuttle  ©. 
Robinson,  83  N.  H.,  104;  Greening  v.  Fox,  12  B.  Mon.,  187;  McKnight  f>. 
Walsh,  23  N.  J.  Eq.,  136;  Meachem  d.  Steams,  9  Paige,  898;  Blake  v,  Pcgram, 
101  Mass.,  592;  Barney  v.  Saunders,  16  How.,  585;  and  see  2  Perry  on  Trusts, 
M  916-919. 

Claims  upon  the  gross  earnings  of  a  railroad  for  supplies  and  labor  have 
priority  over  a  lien  under  mortgages.  In  Fosdick  v.  bchall,  99  U.  S.,  235, 
irhere  this  doctrine  is  enunciate  with  great  clearness,  and  where  this  dis- 
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Unction  is  recognized  between  railroad  mortages  and  others,  the  court  say : 
'*The  income  out  of  which  the  mortgagee  is  to  be  paid  is  the  net  income 
obtained  by  deducting  from  the  gross  earnings  what  is  required  for  necessary 
operating  and  managing  expenses,  proper  equipment,  and  useful  improve* 
ments.  Every  railroad  mortgagee  in  accepting  his  security  impliedly  agrees 
that  the  current  debts  made  m  the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any  claim  upon  the  income.*'  To 
the  same  effect  are  Fosdick  v.  Car  Co.,  99  U.  S.,  256;  Hindekoper  «.  Loco- 
motive Works,  99  U.  8.,  268;  Sage  v.  Central,  etc.,  R.  R.  Co.,  99  U.  8.,  384; 
Hale  V.  Frost,  99  U.  8.,  389.  See  also  Parkhurst  v.  Nor.  Cent.  R.  R.  Co.,  19 
Md.,  472;  In  re  Kelly,  5  Fed.  Rep'r,  846  (C.  C.  E.  Dist.  Wis.).  Earlier  cases 
hold  a  different  doctrine.  Bear  v.  6.  C,  etc.,  R.  R.  Co.,  46  la.,  619 ;  Duncan  v, 
N,  0.,  etc.,  R.R.,  2  Woods,  542;  Dunham  «.  Ry.  Co.,  1  Wall.,  254;  Galveston 
Co.  «.  Cowdrey,  11  Wall.,  459.  The  net  earnings  of  a  railroad  are  *'  the  excess 
of  the  gross  earnings  over  the  expenditures  defrayed  in  producing  them  aside 
from  and  exclusive  of  the  expenditure  of  capital  laid  out  in  constructing  and 
equipping  the  works  themselves."  U.  P.  R.  R.  Co.  v.  U.  8.,  99  U.  S.,  402. 
Expenses  actually  paid  from  the  earnings  for  constructing  additional  track, 
equipping  the  roaa  and  replacing  the  rolling  stock  are  to  be  deducted  from 
the  gross  earnings  to  arrive  at  the  net  earnings.  U.  8. «.  Kansas  Pacific  R  Ri 
Co.,  99  U.  S.,  455.     See  U.  8.  «.  C.  P.  R.  R  Co.,  99  U.  S.,  449. 

Executions  against  funds  in  the  hands  of  the  railroad  company  before  the 
appointment  of  a  receiver  under  the  foreclosure  proceedings  have  preference 
over  the  lien  of  the  trust  creditors.  The  mortgagor  while  in  possession  is 
entitled  to  the  rents  and  profits,  and  has  entire  *' control  of  the  earnings  of 
the  road  for  the  purpose  of  meeting  its  current  expenses."  Miss.,  etc.,  Ry. 
Co. ».  U.  8.  Express  Co.,  81  III.,  534;  Moore  v,  Titman,  44  HI.,  867;  Pullan 
t.  Cinn.,  etc.,  R.  R.  Co.,  6  Biss.,  237;  Cooper  v.  Davis,  15  Conn.,  556;  Wood- 
ward V,  Pickett,  8  Gray,  617;  Wright  v.  Lake,  80  Vt.,  206;  Parkhurst  «. 
Kor.  Cent.  R.  R.  Co.,  19  Md.,  472;  Bank  v,  Arnold,  5  Paige,  88;  Bath  «. 
Miller.  51  Me.,  341;  53  Me.,  308;  Mayo  «.  Fletcher,  14  Pick.,  525.  But  see 
contra,  Dunham  v,  Isett,  15  la.,  284;  Galena i^.  Chicago,  etc.,  Co.,  26111.,  121. 


Tipton  County 

V. 

The  Eogebs  Locomotive  and  Machine  Wobks. 

(United  States  Supreme  CouH.^October  Term,  1880.) 

1.  The  Constitution  of  Tennessee  (art.  11,  sec.  7)  declares  that  ''the  Legis- 

lature shall  have  no  power  ...  to  pass  any  law  for  the  benefit  of 
individuals  inconsistent  with  the  general  law  of  the  land,  nor  to  pass  any 
law  granting  to  any  individual  rights,  privileges,  or  immunities  other 
than  such  as  may  be  by  the  same  law  extended  to  any  member  of  the 
community  who  may  be  able  to  bring  himself  within  its  provisions: 
Pronided  aJwaySy  The  Legislature  shall  have  power  to  grant  such 
charters  of  incorporation  as  may  be  expedient  for  the  public  good." 
There  is  a  statute  of  the  State  requiring  a  popular  vote  to  sanction  the 
subscription  of  a  county  or  town  to  railroaos :  Held,  That  certain  State 
statutes  authorizing  a  limited  number  of  counties  to  make  a  subscription 
to  certain  railroad  stock  without  a  previous  popular  vote,  and  author- 
izing the  railroad  to  receive  such  subscription,  does  not  violate  the  above 
constitutional  provision,  the  proviso  contained  therein  authorizing  the 
grant  of  such  special  privilege  in  charters  of  incorporation. 

2.  A  county  which  by  its  proper  officers  assures  the  managers  of  a  railroad 
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that  cerUdn  county  bonds  issued  to  another  railroad  will  be  paid  (the 
validity  of  those  bonds  beinff  in  question),  on  the  faith  of  which  the 
managers  effect  a  consolidation  with  the  other  railroad,  is  estopped  from 
setting  up  the  invalidity  of  those  bonds  against  holders  so  acquiring 
them. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

Gantt  &  Patterson,  for  the  plaintiff  in  error,  cited  Louisville,  eta, 
R.E.  Co.  V.  Davidson,  1  Sneed,  636 ;  7  Heisk.,  376 ;  Dillon  on 
Municipal  Corp.,  §  10,  §  761 ;  Hamilton  Co.  v.  Meghels,  7  Ohio 
St.,  109 ;  1  Sneed,  687 ;  11  Minn.,  31 ;  36  Mo.,  294 ;  ib.  255 ;  7  Cold., 
52  ;  Code  of  Tenn.,  §  76,  §  1359 ;  Memphis  Water  Co.  v.  Memphis, 
6  Heisk.,  530 ;  Alexandria  v.  Dearborn,  2  Sneed,  104 ;  Overton  v. 
McKinney,  12  Heisk.,  104  ;  Budd  v.  State,  3  Humph.,  483 ;  Marr 
V.  Enloe,  1  Yerg.,  452 ;  2  ib.,  554 ;  2  ib.,  599 ;  4  ib.,  202 ;  5  ib., 
620  ;  10  ib.,  59 ;  5  Humph.,  165 ;  7  ib.,  152 ;  6  Yerg.,  119  ;  6 
Cold.,  233 ;  2  Head.,  276  ;  12  Heisk.,  1 ;  6  Heisk.,  189 ;  State  v. 
Neely,  April  Term,  1880 ;  12  Heisk.,  633 ;  Winston  v.  Tennessee, 
etc.,  K.  R.  Co.,  1  Baxter,  70  ;  Marr  v.  Enloe,  1  Yerg.,  452 ;  6  Cold., 
127 ;  1  Lea.,  546 ;  9  Heisk.,  349 ;  8  Heisk.,  857 ;  3  Heisk.,  683  ; 
8  Head.,  583 ;  2  Humph.,  390 ;  3  Dev.,  423  ;  4  Ired.,  140 ;  State  v. 
McLean,  8  Heisk.,  233  ;  2  Hill,  N.  Y.,  159, 175  ;  9  Heisk.,  100;  2 
Parsons  on  Contracts,  793-801 ;  27  Pa.  St.,  404 ;  1  Lead.  Cas. 
in  Eq.,  141 ;  4  Humph.,  394 ;  9  Heisk.,  479  ;  Burton  v,  Com'rs, 
Meigs,  505 ;  Morgan  v.  Ilead,  2  Head.,  281 ;  Gelpcke  v.  Duke,  1 
Wall.,  175  ;  Cass  Co.  v,  Johnston,  6  Otto,  360;  Douglas  v.  Pike 
Co.,  11  Otto,  677 ;  Roberts  v.  Boiler,  11  Otto,  128. 

Humes  &  Boston  and  S.  P.  Walker,  for  the  defendant  in  er- 
jor,  cited  Wayman  v.  Southard,  10  Wheat.,  30  ;  Story's  Constitu- 
tion, §  210  ;  Cooley's  Const.  Lim.,  55  et  seq. ;  9  Wheaton,  188 ;  1 
Wlieat.,  326 ;  20  Wend.,  561 ;  State  v.  C.  &  R.  Turnpike  Co.,  2 
Sneed,  88  ;  Wingfield  v,  Crosby,  5  Cold.,  245 ;  Bell  v.  B.  of  Kash- 
ville.  Peck,  269 ;  Hope  v,  Deaderick,  8  Humph.,  8 ;  Marr  v.  En- 
loe, 4  Yerg. ;  Knoxville,  etc.,  R.  R.  Co.  v.  Hicks,  Sup.  Court  of 
Tenn.,  Sept.  Term,  1877 ;  Hays  v,  B.  of  Tenn.,  Martin  &  Yerff., 
179 ;  B.  of  Columbus  v.  Oakley,  4  Wheat.,  240 ;  Mitchell  v.  Frank- 
lin, etc.,  Co.,  3  Humph.,  469 ;  Nolensville  Turnp.  Co.  v.  Baker,  4 
Humph.,  316;  Nichol  v.  Nashville,  9  Humph.,  258;  McCallie  v. 
Chattanooga,  3  Head.,  317  ;  Pope  v.  Phifer,  3  Heisk.,  691 ;  Louis- 
ville, etc.,  K.  R.  Co.  V.  Davidson,  1  Sneed,  666 ;  Hoodenpyle  •». 
Cannon  Co.,  7  Humph.,  146 ;  Water  Co.  v.  Memphis,  5  Heisk., 
495 ;  23  Mich.,  499  ;  16  Wall.,  667 ;  Blomer  v,  Stoley,  5  McLean^ 
166;  McKinney?;.  Overton  Hotel  Co.,  12  Heisk.,  117;  Cooley's 
Const.  Lim.,  168,  note  4  ;  Smith  v.  Clark  Co.,  54  Mo.,  58 ;  37  Mo., 
597 ;  38  Mo.,  529  ;  47  Mo.,  148  ;  Carr  v.  Dillon,  2  Ohio  St.,  617 ; 
69  Md.,  409 ;  36  Cal.,  300  ;  5  Nev.,  15,  125  ;  40  Mo.,  190 ;  23 
HI.,  207 ;  29  Md.,  516  ;    Talcott  v.  Pine  Grove,  19  WalL,  675 ; 


TIPTON  CO.  tJ.  ROGERS  LOCOMOTIVE  &  MACH.  WORKS.    619 

Cooley's  Const.  Lim.,  67-70;  Stewart  v.  Laird,  1  Craiich,  299; 
Martin  v.  Hunter,  1  Wheat.,  351 ;  Cohen  v.  Virginia,  6  Wheat., 
290 ;  Ogden  v,  Saunders,  12  Wheat.,  290 ;  2  Mass.,  478 ;  2  Gill., 
487  ;  4  J.  B.  Munroe,  42 ;  19  Ark.,  369 ;  Gelpcke  v.  Dubuque,  1 
Wall.,  175 ;  Ohio  L.  &  T.  Co.  v,  Debalt,  16  How.,  432 ;  Douglas 
v.  Pike  Co.,  11  Otto,  677 ;  95  U.  S.,  360 ;  Oates  v.  Bank,  10  Otto, 
246  ;  Talcott  v.  Pine  Grove,  19  Wall.,  677 ;  Matthews  v,  Blount, 
3  Lea.,  124  ;  Moultrie  Co.  v.  Rockingham  City  B.,  2  Otto,  631 ; 
Randolph  Co.  v.  Part.,  3  Otto,  512 ;  Calloway  Co.,  3  Otto,  573 ; 
Nugent  V.  Supervisors,  19  Wall.,  248 ;  Walker  v,  Graham,  21  La, 
Ann.,  209 ;  Harden  v.  Wolf,  2  Ind.,  31 ;  Beckner  v.  Carey,  44 
Ind.,  89 ;  Tobey  v.  Chipman,  13  Allen,  123 ;  1  Greenleaf  on  Ev., 
§  207 ;  Land  v.  Lacoste,  5  Miss.,  479 ;  Hamer  v.  Johnston,  5  Miss., 
720 ;  Games  v.  Field,  2  Yeates,  541 ;  Elliott  v.  Callan,  1  Pa.  St., 
24;  16  Serg.  &  Rawle,  18;  Buckner  v.  Smith,  1  Wash.,  296;  I  . 
Daniel  Negotiable  Instrument,  859 ;  Davis  v.  Thomas,  5  Lei^ 
1 ;  Brooks  v,  Martin,  43  Ala.,  360 ;  Lynch  v.  Kennedy,  34  N.  i ., 
152 ;  Court  v,  De  Wolf,  1  R  L,  393 ;  Rose  v.  Hurley,  39  Ind., 
82  ;  McCabe  v.  Rainey,  32  Ind.,  312  ;  1  Daniel  Negotiable  Instni- 
ment,  §  726-803  ;  Cromwell  v.  Sac.  Co.,  96  U.  S.,  59 ;  Abbott's  Dig. 
of  Corp.,  675 ;  Dillon's  Municipal  Corp.,  §  385 ;  Bigelow  on  Es- 
toppel, 464 ;  Sedgwick's  Stat,  and  Const.  Law,  90 ;  8  Ohio  St., 
894 ;  11  Ohio  St.,  26 ;  41  Mo.,  457 ;  44  ib.,  653 ;  51  ib.,  581 ;  54 
ib.,  58 ;  Ritchie  v,  Franklin  Co.,  22  Wall.,  68. 

Harlan,  J.— This  is  a  writ  of  error  from  a  judgment  in  favor 
of  the  defendant  in  error  against  the  county  of  Tipton,  in  the  State 
of  Tennessee,  for  the  principal  and  interest  of  fifty  bonds  of  $500 
each,  dated  January  1,  1869,  and  payable  on  the  1st  day  of  Janu- 
arv,  1873,  to  the  Mississippi  River  Kailroad  Company  or  bearer, 
with  interest  from  date  at  the  rate  of  six  per  cent  per  annum. 

Each  bond,  signed  by  the  chairman  of  the  Tipton  County  v.'ourt, 
and  countersigned  by  its  clerk,  recites  that  it  is  "  issued  under  and 
by  virtue  of  section  6  of  an  act  of  the  Legislature  of  the  State  of 
Tennessee  passed  February  25,  1867,  amended  on  the  12th  day  of 
February,  1869  ;"  also,  that  "  a  special  tax  is  levied,  by  authority 
of  law,  upon  all  the  taxable  property  in  the  county  of  Tipton,  to 
meet  the  principal  and  interest  ox  these  bonds,  collectible  in  equal 
iDBtalmentd,  running  through  five  years,  as  the  bonds  theiiiselves 
mature ;"  and  further,  that  '*  this  is  one  of  four  hundred  bonds,  all 
of  the  same  denomination  and  rate  of  interest,  issued  by  Tipton 
county  in  payment  of  a  subscription  of  $200,000  to  the  Mississippi 
River  Railroad  Company,  made  by  the  County  Court  of  said 
county,  under  the  authority  of  the  acts  above  recited — these  bonds, 
trans^rable  by  delivery  and  redeemable  in  five  years  at  the  rate  of 
$40,000  a  year,  commencing  January  1,  1870." 

When  the  foregoing  acts  were  passed,  there  was  in  force  a  gen- 
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eral  statute,  under  the  provisions  of  which,  counties,  incorporated 
cities,  and  towns  could  subscribe  stock  in  railroads,  upon  certaim 
terms  and  conditions ;  one  of  which  was  the  previous  approval  of 
the  legal  voters  of  such  county,  city,  or  town,  at  an  election  called 
and  held  for  the  ascertainment  of  their  will.  These  special  acts,  in 
connection  with  the  Act  of  November  5,  1867,  for  the  benefit  of 
the  Mississippi  River  Railroad  Company,  authorized  the  County 
Courts  of  counties  on  the  line  of  that  company's  road — ^amon^ 
which  was  the  county  of  Tipton — to  subscribe  to  its  capital  stock 
without  requiring  a  submission  of  the  question  of  subscription  to  a 
popular  vote ;  the  majority  of  the  justices  in  commission  being  pres- 
ent, and  a  majority  oi  those  present  concurring. 

The  validity  of  those  acts  is  questioned  here,  as  it  was  in  the 
court  below,  upon  the  ground  that  they  are  unconstitutional,  and 
therefore  gave  no  authority  to  make  the  subscription,  or  issue  bonds 
in  payment  thereof. 

The  provisions  of  the  Constitution  of  Tennessee — that  of  1834 — 
to  which  it  is  supposed  they  are  repugnant  are  section  8  of  arti- 
cle 1,  and  section  7  of  article  11 ;  the  tirst  of  which  declares  that 
"  no  freeman  shall  be  taken,  or  imprisoned,  or  disseized  of  his  free- 
hold, liberties,  or  privileges,  or  outlawed,  or  exiled,  or  in  any  man- 
ner destroyed,  or  deprived  of  his  life  or  property,  except  by  the 
judgment  of  his  peers,  or  the  law  of  the  land ;"  and  the  last  of 
which  provides  that  "  the  Legislature  shall  have  no  power  to  sus- 
pend any  general  law  for  the  benefit  of  any  particular  individual ; 
nor  to  pass  any  law  for  the  benefit  of  individiials  inconsistent  with 
the  general  law  of  the  land ;  nor  to  pass  any  law  granting  to  any 
individual  or  individuals,  rights,  privileges,  or  immunities,  other 
than  such  as  may  be,  by  the  same  law,  extended  to  any  member  of 
the  community  who  may  be  able  to  bring  himself  within  the  pro- 
visions of  the  law:  Provided  always.  The  Legislature  shall  nave 
power  to  grant  such  charters  of  incorporation  as  may  be  deemed 
expedient  for  the  public  good." 

It  is  contended  that  these  special  acts  are  in  violation  of  section 
7  of  article  11  of  the  State  Constitution,  in  that  they  authorized  a 
limited  number  of  counties  to  subscribe  to  the  capitsd  stock  of  a 
particular  railroad  corporation,  and  also  because  they  dispensed  with 
tlie  previous  sanction  of  a  popular  vote,  as  required  by  the  general 
statute  rogularing  railroad  subscriptions  by  counties,  incorporated 
cities,  and  towns ;  and  further,  that  being  partial  and  special  laws, 
inconsistent  with  the  general  law  upon  the  subject  of  municipal 
subscriptions,  they  do  not  constitute  "  the  law  of  the  land  "  within 
the  meaning  of  section  8  of  article  1  of  that  Constitution.  The  ar- 
gument in  behalf  of  the  plaintiff  in  error  is  that  the  power  reserved 
to  the  Legislature  in  the  proviso  to  section  7  of  article  11,  "  to 
grant  such  charters  of  incorporation  as  may  be  deemed  expedient 
lor  the  public  good,"  is  limited,  in  its  exercise,  by  the  prohibitions 
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contained  in  the  body  of  the  same  section  ;  and  that  a  charter  con- 
ferring upon  a  particular  railroad  company,  or  upon  particular 
municipal  corporations,  special  privileges  ana  immunities  not  given 
by  the  general  law,  was  inconsistent  with  those  prohibitions,  and 
was  not  a  "  law  of  the  land  "  within  the  meaning  of  section  8  of  ar- 
ticle 1. 

These  propositions  have  received  at  our  hands  that  consideration 
which  their  importance  confessedly  demands;  and  if  we  err  in  the 
conclusions  reached  it  will  not  be  the  fault  of  able  counsel,  who, 
beth  in  oral  and  printed  arguments,  have  pressed  upon  our  attention 
every  suggestion  which  seems  to  have  any  bearing  upon  the  ques- 
tion presented  for  determination. 

The  earnestness  with  which  they  have  asserted  their  positions  to 
be  sustained  by  the  adjudications  of  the  Supreme  Court  of  the  State, 
has  made  it  necessary  for  us  to  examine,  with  great  care,  a  very 
large  number  of  the  reported  decisions  of  that  learned  tribunal.  If, 
when  the  acts  in  question  were  passed,  the  General  Assembly  was 
without  power,  under  the  Constitution,  as  interpreted  by  the  high- 
est court  of  Tennessee,  to  enact  a  special  law  authorizing  a  desig- 
nated number  of  counties,  without  a  previous  vote  of  the  people,  to 
make  subscriptions  of  stock  to  a  particular  railroad  running  through 
such  counties,  our  duty  is  to  accept  that  construction  of  the  funda- 
mental law  of  the  State.  But  if  there  was  no  such  contemporane- 
ous or  fixed  construction,  this  court,  as  was  the  court  of  original 
jurisdiction,  is  under  a  duty,  imposed  by  the  Constitution  of  the 
united  States,  from  the  performance  of  which  it  is  not  at  liberty  to 
shrink,  to  determine  for  itself  what  were  the  legal  rights  of  parties 
at  the  time  the  bonds  in  suit  were  issued. 

It  would  extend  this  opinion  to  an  improper  length  should  we 
extract  from  the  numerous  decisions  of  the  State  court  cited  by 
counsel  so  much  of  their  language  as  seems  pertinent  to  the  ques- 
tions before  us.  We  must,  therefore,  content  ourselves  with  stat- 
ing only  the  general  doctrines  to  be  deduced  from  the  adjudged 
cases,  some  of  which  are  cited  in  a  note  to  this  opinion.* 

Prior  to  the  case  of  Wallace  v.  Tipton  County  (to  which  we  will 
hereafter  refer  more  particularly)  the  following  rules  or  principles 
seem  to  have  been  established  by  repeated  adjudications  in  the  Su- 
preme Court  of  tlie  State,  viz. : 


*  Budd  V.  The  State,  3  Hum.,  488;  Vanzant  f.Waddell,  2  Yerg.,  260;  Bank 
V.  Cooper,  id.,  699;  Tate  v.  Bell,  4  Yerg.,  202;  Officer  v.  Young,  5  Yerg., 
830;  Fisher  «.  Dabb,  6  Yerg.,  119;  Jones  t>.  Perry,  10  Yerg.,  71,78;  Marr 
«.  Enloe,  1  Yerg.,  452;  Shepherd  t.  Johnson,  2  Hum.,  296;  Hazen  «.  Union 
Bank,  1  Sneed,  115,  118;  Nichol  v.  Mayor  etc.,  9  Hum.,  266;  City  of  Mem- 
phis 9.  Water  Co.,  5  Heisk.,  580;  Railway  Co.  v.  City,  4  Cold.,  414;  L.  &  N. 
K.  R  Co.  T.  County  Court,  1  Sneed,  638;  McCallie  v.  Mayor,  etc.,  3  Head, 
817.  See,  also,  numerous  cases  cited  in  the  head-notes  of  the  foregoing 
cases  as  they  appear  in  Chancellor  Cooper^s  Tennessee  Reports. 
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That  a  law  which  did  not  alike  embrace  and  equally  affect  all  per- 
Bons  in  ^neral,  or  all  persons  who  exist  or  may  come  into  the  like 
state  ana  circumstances,  was  a  partial  and  special  law,  and  there- 
fore not  "  the  law  of  the  land  "  within  the  meaning  of  the  Consti- 
tution of  1796,  from  which  was  taken  section  8  of  article  1  of  the 
Constitution  of  1834 ; 

That  the  seventh  section  of  article  11,  prohibiting  the  suspension 
of  a  general  law  for  the  benefit  of  any  particular  individual,  or  the 
passage  of  any  law  for  the  benefit  of  individuals,  inconsistent  with 
the  ^neral  laws  of  the  land,  or  the  piissa^  of  any  law  granting  to 
any  individual  or  individuals  rights,  privileges,  immunities,  or  ex- 
emptions other  than  such  as  may  by  the  same  law  be  extended  to 
any  member  of  the  community  who  may  be  able  to  bring  liim- 
self  within  the  provisions  of  such  law,  is  a  statement,  in  con- 
densed form,  of  the  construction  which  the  Supreme  Court  of  the 
State  had  in  several  decisions  placed  upon  the  phrase  "  the  law  of 
the  land,"  as  used  in  both  the  constitutions  of  1796  and  of  1834r ; 

That,  nevertheless,  the  authority  of  the  Legislature  to  create  cor- 
porations, with  special  rights  and  privileges,  existed  as  an  incident 
of  sovereignty  ;  tliat  a  law  creating  a  corporation  and  granting  a  fran- 
chise was  more  in  the  nature  of  a  contract  than  a  "  law  of  the  land," 
in  the  sense  of  the  Constitution  ;  and  upon  that  ground  the  right 
given  to  a  bank  by  its  charter,  granted  in  1832,  to  take  a  greater 
rate  of  interest  than  was  allowed  by  a  general  statute  to  individual 
citizens,  was  held  not  to  be  obnoxious  to  the  Constitution  upon 
the  ground  that  it  was  not  a  general  law,  or  "the  law  of  the  land;" 

That  the  proviso  in  section  7  of  article  11  of  the  Constitution 
of  1834  was  inserted  "  for  the  purpose  of  enabling  the  Legislature 
thereby  to  grant  exclusive  privileges,  which,  but  for  the  proviso, 
would  be  prohibited  by  the  body  oi  the  section;"  that  the  power 
to  create  corporations  was  not  curtailed  or  restricted  by  the  general 

Erohibitions  in  that  section,  but  only  by  the  positive  provisions  to 
e  found  in  other  parts  of  the  Constitution ; 
That  prior  to  the  adoption  of  the  Constitution  of  1834,  the  Su- 
preme Court  of  the  State  suggested  doubts  as  to  whether  the  tax- 
ing power,  being  legislative  in  its  nature,  could  be  constitutionally 
conferred  upon  the  subordinate  municipal  corporations  or  civil  di- 
visions of  tlie  State ;  and  that,  for  the  purpose  of  removing  those 
doubts,  the  convention  which  framed  that  Constitution  incorporate^} 
into  it  the  twenty-ninth  section  of  article  2,  which  declares  that 
"  the  General  Assembly  shall  have  power  to  authorize  tlie  several 
counties  and  incorporated  towns  in  the  State  to  impose  taxes  for  the 
county  and  corporation  purposes,  respectively,  in  such  manner  as 
shall  be  prescribed  by  law ;  and  all  property  shall  \ye  taxed  accord- 
ing to  its  value,  upon  the  principles  established  in  regard  to  State 
taxation ;" 

That  the  construction  of  a  railroad  to  or  through  a  county  or  in- 
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corporated  town  is  in  the  one  case  a  county  and  in  the  other  a 
corporate  purpose,,  for  which  the  Legislature  may  invest  such  county 
or  toMm  respectively  with  the  power  to  impose  taxes ; 

That  under  section  29  of  article  2  the  Legislature  could,  by 
special  act,  confer  upon  the  mayor  and  aldermen  of  an  incorporatea 
town,  directly  and  exclusively  (and  consequently  upon  the  County 
Court  of  a  county),  the  power  to  subscribe  railroad  stock,  without 
first,  or  at  all,  submitting  the  question  of  subscription  to  a  vote  of 
the  inhabitants  of  such  town. 

Such  were,  beyond  question,  as  we  think,  the  established  princi- 
ples of  the  Constitution  as  announced  by  the  highest  judicial  tribu- 
nal of  the  State,  up  to  the  decision  in  Wallace  v.  Tipton  County,  to 
which  reference  has  already  been  made.  These  doctrines,  it  must 
be  conceded,  would  sustain  the  statutes  of  1867  and  1869  against 
the  objections  urged.  But  it  is  contended  that  the  decision  in  Wal- 
lace V.  Tipton  County  is  a  direct  authority  against  the  constitution- 
ality of  those  acts,  and  should  control  our  juagment. 

That  case  deserves  special  examination.  It  was  a  suit  commenced 
in  1873,  in  an  inferior  State  court  of  Tennessee,  by  certain  tax-pay- 
ers of  Tipton  county  against  the  County  Court  of  that  county,  the 
Padncah  &  Memphis  I^ilroad  Company  (a  corporation  lawfully 
created  by  the  consolidation,  in  1872,  of  the  Mississippi  River 
Bailroad  Company  with  the  Paducah  &  Gulf  Railroad  Company, 
a  Kentucky  corporation),  and  the  local  collectors  of  Tipton  county 
enga^d  in  the  collection  of  taxes  which  had  been  levied  to  meet 
the  bonds  constituting  the  issue  of  $200,000  to  the  Mississippi 
River  Railroad  Company,  under  the  aforesaid  acts  of  1867  and  1869. 
The  object  of  that  suit  was  to  enjoin  the  collection  of  such  taxes, 
upon  the  ground  that  those  acts  were  unconstitutional  and  void. 
In  May,  1874,  certain  citizens  of  other  States,  holders  of  a  portion 
of  the  Tipton  county  bonds,  were,  upon  their  own  application, 
made  parties  def  endent  in  that  suit.  Tliey  thereupon  filed  a  peti- 
tion for  its  removal  to  the  Circuit  Court  of  the  United  States,  and, 
as  to  them,  the  opinion  of  the  court  states,  the  suit  was  removed. 
The  railroad  company,  by  an  amended  answer,  disclaimed  all  inter- 
est in  the  suit,  and  informed  the  court  that  it  neither  held  nor  owned 
any  of  the  bonds,  but  that  they  were  held  and  owned  by  others 
who  had  paid  value  therefor.  Thenceforward  it  was  a  suit,  practi- 
cally, if  not  exclusively,  between  parties  who  had  no  interest  in  en- 
forcing the  collection  of  the  county's  bonds.  It  was  finally  deter- 
mined without  the  presence  of  any  of  the  holders  of  the  bonds. 
Waiving  any  question  as  to  whether,  under  the  act  of  Congress, 
the  whole  suit  was  not  removed  to  the  Federal  court,  it  is  suflicient 
to  say  that,  in  accordance  with  the  prayer  of  the  tax-payers,  a  de- 
cree was  entered,  which  was  by  the  Supreme  Court  of  the  State, 
in  all  respects,  affirmed.  Although  the  case  was  determined  in  the 
Bnpreme  Court  at  its  September  Term,  1875,  it  has  not,  that  we 
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can  asceitain,  been  published  in  its  reported  decisionB,  and  we  are 
not,  therefore,  advised  of  the  precise  grounds  upon  which  the  acts 
of  1S67  and  1869  were  assailed,  in  ar^ment,  as  being  in  juonflict 
with  the  Constitution.  But  the  opinion  of  the  court  discloses  the 
fact  that  those  acts  were  held  to  be  repugnant  to  section  8  of  arti- 
cle 1  and  section  7  of  article  11  of  the  State  Constitution,  upon  the 
ground  that,  while  the  general  law  of  1852  regulating  railroad  sub- 
scriptions by  counties,  towns,  and  cities  required  a  popular  vote  as 
a  condition  precedent  to  any  authority  to  make  subscriptions,  the 
special  acts  of  1867  and  1869  permitted  a  few  counties,  upon  the 
line  of  the  Mississippi  River  Railroad,  by  their  respective  County 
Courts,  and  without  a  submission  of  the  question  to  the  people,  to 
subscribe  to  that  company's  stock.  No  comment  whatever  is  made 
in  the  original  opinion,  and  very  little  in  the  opinion  on  the  re- 
hearing, upon  the  scope  or  effect  of  the  proviso  in  section  7  of  ar- 
ticle 11,  giving  or  reserving  to  the  Legislature  the  power  to  grant 
such  charters  of  incorporation  as  it  deemed  expedient  for  the  pub- 
lic good.  But  it  is  to  be  assumed  that  the  court  did  not  regard 
that  proviso  as  materially  affecting  the  conclusion  reached.  If  there 
had  been  no  decision  of  the  State  court,  subsequent  to  that  of  Wal- 
lace V.  Tipton  County,  on  the  subject  of  municipal  subscriptions, 
under  special  statutes,  we  should  leel  greatly  embarrassed  by  the 
circumstance  that  the  judgment  of  the  Circuit  Court  could  not, 
upon  this  branch  of  the  case,  be  sustained,  except  by  disregarding 
that  decision. 

But  all  difficulty,  we  think,  is  removed  bv  the  decision  of  the 
State  court  in  the  more  recent  case  of  The  Knoxville  &  Ohio  Rail- 
road Company  v.  Hicks,  determined  in  1877.  Unless  we  mistake 
altogether  the  import  of  that  decision,  it  is  inconsistent  with  the 
doctrines  of  Wallace  v,  Tipton  County,  and,  upon  the  point  now 
before  us,  practically  overrules  the  latter  case. 

In  Knoxville  &  Ohio  Railroad  Company  v.  Hicks,  it  was 
a  question  whether  an  act  passed  in  1852,  exempting  the  cap- 
ital stock,  dividends,  road,  and  fixtures  of  the  Knoxville  & 
Ken  tuck  V  Railroad  Company  from  taxation  until  the  stock 
paid  a  aividend  equal  to  the  legal  rate  of  interest,  was  in  con- 
flict with  the  Constitution  of  1834.  That  Constitution  declared 
(art.  2,  sec.  28)  ^^  that  all  lands,  liable  to  taxation,  held  by  deed, 
grant,  or  entry,  town  lots,  bank  stock,  etc.,  and  such  otlier  prop- 
erty as  the  Legislature  may  from  time  to  time  deem  expedient, 
shall  be  taxable."  In  view  of  that  constitutional  injunction,  the 
case  was  a  very  strong  one  for  the  application  of  the  prohibitions, 
against  special  and  partial  laws,  contained  in  section  7  of  article  11, 
if  such  prohibitions  had  any  application  whatever  to  charters  of 
incorporation  granted  by  the  Legislature.  But  the  court,  after 
stating  that  the  convention  of  1834  comprised  among  its  delegates 
some  of  the  ablest  lawyers  the  State  ever  had,  who  were  familiar 
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with  the  principles  of  the  Dartmouth  College  case,  and  knew  that 
the  Legislature,  under  the  previous  Constitution,  had,  without 
question,  exercised  the  power  of  granting  charters,  with  total  or 
partial  exemptions,  said:  "With  these  facts  prominently  before  the 
convention,  if  it  was  their  purpose  to  restrict  the  power  of  the  Leg- 
islature, one  should  expect  to  find  such  restriction  expressed  m 
unequivocal  language.  But  the  only  direct  provision  in  regard  to 
the  power  of  the  Legislature  in  respect  to  charters  of  incorpora- 
tion is  in  the  proviso  to  section  7  of  article  11,  to  the  effect  that 
the  restriction  upon  the  power  of  the  Legislature  to  grant  special 
privileges,  immunities,  and  exemptions  was  not  to  be  construed  to 
affect  the  power  of  the  Legislature  to  grant  such  chailers  of  incor- 

E oration  as  they  might  deem  expedient  for  the  public  good,  there- 
y  leaving  the  power  as  it  previously  existed.  (See  Hope  v.  Dead* 
erick,  8  fium.,  1.)  If  it  had  been  the  purpose  of  the  convention 
to  restrict  the  power  of  the  Legislature  m  this  particular,  this 
would  certainly  have  been  the  appropriate  place  to  insert  the 
restriction ;  but,  so  far  from  doing  so,  we  find  only  the  proviso 
above  referred  to,  which  was  intended  to  exclude  the  idea  tliat  the 
first  clause  of  the  section  against  the  granting  of  special  privileges, 
immunities,  or  exemptions  was  intended  to  limit  tiie  power  of  the 
Legislature  in  regara  to  granting  charters  of  incorporation.  From 
this  the  conclusion  seems  necessarily  to  follow  tnat  the  Legisla- 
ture was  still  left  the  power  to  pass  laws  creating  bodies  corporate, 
with  all  the  rights,  privileges,  immunities,  and  exemptions  which 
it  was  usual  to  vest  m  such  fictitious  persons  under  the  general 
principles  previously  recognized ;  and,  as  we  have  seen,  the  power 
m  question  was  previously  recognized  by  the  general  law  and  the 
authorities  of  the  State.  We  do  not  say  rights,  privileges,  or  im- 
munities might  be  granted  inconsistent  with  other  positive  restric- 
tions of  the  Constitution."  The  court  then  proceeds  to  consider 
the  language  of  section  28  of  article  2,  already  cited,  in  reference 
to  taxation,  and  says :  "  On  the  other  hand,  this  section  may  well 
be  construed  as  having  no  reference  to  the  property  of  corporations 
to  be  created,  and  as  leaving  the  power  of  the  Legislature,  in  this 
regard,  as  it  stood  before.  This  is  the  more  natural  construction 
when  we  take  this  section  in  connection  with  the  clause  before 
referred  to,  and  find  that  no  express  restriction  is  placed  upon  the 
power  conceded  to  have  previously  existed  in  the  Legislature,  in 
respect  to  corporations,  in  that  clause  which  refers  directly  to  the 
power  to  grant  such  charters." 

The  chief  significance  of  the  decision  in  the  last  case  lies  in  the 
explicit  declaration  by  the  court  that  the  power  expressly  granted 
to  the  Legislature  in  the  proviso  to  the  seventh  section  of  article 
11,  to  create  corporations  with  such  charters  as,  in  its  judgment, 
were  expedient  for  the  public  good,  was  not  limited  or  restrained 
in  its  operation  by  the  prohibitions  in  the  same  section  against  spe- 
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cial  rights,  privileges,  immunities,  or  exemptions ;  in  other  words, 
that  tae  Legislature,  as  to  corporations,  could  grant  special  rights 
and  privileges  which,  but  for  the  proviso,  might  be  deemed  obnox- 
ious to  the  prohibitory  clauses  of  that  section.  And  in  that  view 
we  concur. 

Tlie  case  of  McKinney  v.  Overton  Hotel  Co.,  12  Heisk.,  104, 
cited  by  counsel  for  plaintifi  in  error,  is  not  adverse  to  this  conclu- 
sion. The  main  question  there  was  as  to  the  constitutionality  of 
an  act,  passed  in  1860,  authorizing  the  hotel  company  to  issue 
mortgage  bonds  bearing  a  greater  rate  of  interest  than  was  allowed 
by  the  general  law  of  the  State.  It  was  held  that  section  7  of  arti- 
cle 11,  giving  power  to  grant  such  charters  of  incorporation  as  the 
Legislature  deemed  expedient  for  the  public  good,  must  be  con- 
strued in  connection  with  section  6  of  the  same  article,  which 
imposed  upon  the  Legislature  the  duty  of  fixing  the  rate  of  inter- 
est, and  declared  that  the  ^^  rate  so  established  shall  be  equal  and 
uniform  throughout  the  State."  The  decision  was  that  the  Legist 
lature,  in  creating  corporations  under  section  7,  could  not  grant  to 
them  "  powers  or  rights  expressly  forbidden  by  any  other  clause  of 
the  Constitution."  Consequently,  the  rate  of  interest  fixed  by  the 
Legislature  was  applicable  to  corporations  as  well  as  to  individuals. 
The  language  or  the  court,  in  connection  with  prior  decisions 
upon  the  general  subject  of  corporations,  justifies  the  conclusion 
that  the  Act  of  1860  would  not  have  been  declared  void  had  not 
the  Constitution  of  1834  expressly  required  the  rate  of  interest  to 
be  equal  and  uniform  throughout  the  State. 

Looking,  then,  as  well  at  the  language  of  the  Constitution  as  at 
the  course  of  decision  in  the  Supreme  Court  of  Tennessee  up  to 
the  time  the  Acts  of  1867  and  1869  were  passed,  and  giving  full 
effect  to  its  latest  utterance,  to  which  our  attention  has  been  called, 
and  remembering,  also,  that  the  power  given  to  a  municipal  cor- 
poration to  subscribe  to  the  stock  of  a  railroad  company  m^  be, 
also,  a  right  and  privilege  of  that  company  (94  U.  S.,  682 ;  99  tj.  S^ 
504;  101  U.  S.,  91),  our  conclusion  is  that  those  acts  were  not  re- 
pugnant to  the  Constitutions  of  the  State,  by  reason  of  the  author- 
ity they  confer  on  a  Umited  number  of  counties  to  make,  and  on  a 
particular  railroad  corporation  to  receive,  a  subscription  of  stock, 
nor  because  they  dispensed  with  the  previous  assent  of  the  people 
of  such  counties  expressed  at  a  popular  election. 

It  remains  to  inquire  whether,  in  view  of  the  evidence,  the  Cir- 
cuit Court  committed  any  error  of  law,  either  in  giving  or  refoBing 
instructions  to  the  jury. 

Certain  facts  should  be  stated  as  explanatory  of  the  instructioiis 
which  were  given  to  the  jury.  Upon  the  trial  evidence  was  intro- 
duced in  behalf  of  the  county  tending  to  establish  ^^  fraud,  moral 
coercion,  intimidation,  and  bnbery  in  tne  procurement  and  issuance 
of  the  bonds  in  suit  in  this  case  upon  the  part  of  the  Missiasippi 
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River  Bailway  Company,"  and  that  such  corrupt  practices  were 
not  known  to  the  County  Court  until  February,  1876.  On  the 
30th  of  September,  1871,  at  a  meeting  of  the  board  of  directors  of 
the  railroad  company,  a  resolution  was  offered  by  one  who,  at  the 
time,  was  a  justice  of  the  peace  of  Tipton  county,  which,  after 
reciting  the  failure  of  the  county  to  provide  means  for  the  pay- 
ment of  its  bonds  and  coupons,  designated  E.  ^N^orton,  as  agent  of 
the  company,  to  make  the  following  proposition  to  the  county,  viz. : 
"  That  this  company  will  grant  an  extension  of  time  for  the  pay- 
ment of  said  bonds  and  interest,  so  that  the  said  payments  shall  be 
extended  to  the  period  of  ten  years  from  the  date  of  the  bonds,  in 
ten  annual  instalments,  insteaa  of  the  time  they  now  have  to  run ; 
this  extension  to  apply  to  all  bonds  which  this  company  owns  or 
controls.  But  this  proposition  should  be  made  on  condition  that 
the  County  Court  of  Tipton  county  shall  immediately  levy  a  tax, 
and  proceed  to  its  collection,  for  the  amount  now  due  under  this 
offer,  and  that  they  shall  each  year  levy,  collect,  and  promptly  pay 
over  the  amount  to  fall  due  each  year,  as  the  same  falls  due,  during 
the  whole  period  of  this  proposea  extension ;  and  in  case  of  a  faiE 
ure  to  levy,  collect,  or  promptly  pay  over  said  annual  amount,  then 
the  remaining  bonds  to  become  aue  according  to  their  original 
terms." 

This  nroposition  was  presented  to  the  Cojinty  Court  by  Norton 
at  its  October  Term,  1871.  Several  of  the  justices  were  then 
present  who  had  attended  the  July  meeting  of  1870,  on  which  lat- 
ter occasion  the  court,  by  resolutions  entered  upon  its  records, 
declared  that  the  bonds  had  been  issued  without  lawful  authority, 
and  were  not  binding  upon  the  county.  Across  the  record  of 
those  resolutions  was,  however,  subsequently  written  the  word 
"  void,"  but  by  whom,  or  when,  so  written,  does  not  appear. 

In  addition  to  this  evidence,  the  substantial  facts  upon  which  the 
case  went  to  the  jury  are  indicated  in  the  following  charge,  given 
by  the  court  at  the  request  of  the  plaintiffs : 

"  That  if  you  credit  the  testimony,  and  from  it  believe  that  Mr. 
Norton,  as  president  of  the  Paducah  &  Gulf  Railroad  Company, 
in  October,  1871,  appeared  before  a  duly  organized  County  Court 
of  Tipton  county,  and  in  open  court  fully  explained  to  it  that  a 
consolidation  was  contemplated  between  his  company  and  the  Mis- 
sissippi River  Railroad  Company,  and  that  such  consolidation 
depended  upon  the  fact  whether  the  bonds  in  controversy  were  to 
be  paid  by  the  county,  and  whether  it  would  proceed  to  levy  a  tax 
for  the  same,  and  then  and  there  presented  the  proposition  of  the 
said  Mississippi  company,  recited  in  the  resolution  of  that  date, 
passed  by  the  said  County  Court,  and  that  said  Paducah  company 
was  then  solvent,  and  owned  and  operated  a  railroad  from  the 
town  of  Paducah,  in  Kentucky,  to  Troy,  in  Tennessee,  and  that  no 
portion  of  the  railroad  in  Tipton  county  was  then  completed,  and 
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that  but  a  few  tLousand  dollars  had  been  expended  in  work  there- 
on, and  that  the  purpose  of  said  consolidation  was  to  complete  said 
road  in  Tipton  county,  and  to  connect  it  with  the  line  of  said  Pa- 
ducah  &  Gulf  road,  and  that  said  road  has  since  been  completed 
to  the  town  of  Covington,  in  said  county,  to  the  city  of  Meniphisj 
being  a  distance  of  thirty-seven  miles,  twenty-one  whereof  are  in 
said  Tipton  county,  and  that  said  Norton  communicated  to  his 
company  the  action  of  said  County  Court  at  its  said  October  ses- 
sion of  1871,  and  that  in  consequence  thereof ,  and  in  reliance 
thereupon,  said  consolidation  took  place,  whereby  said  Paducah  & 
Mempnift  Railroad  was  created,  and  that  said  latter  company  there- 
after completed  the  road  from  Covington  to  Memphis,  and  has 
regularly  run  and  operated  the  same  from  the  25th  of  June,  1873, 
to  this  date,  and  that  the  plaintiffs  in  this  action,  in  the  ordinary 
coui-se  of  trade,  and  without  any  notice  of  ill  faith  in  the  procura- 
tion of  «aid  bonds,  rave  full  value  therefor  to  the  said  Paducah  & 
Memphis  Railroad  Company,  bv  furnishing  engines  to  be  employed 
on  said  road,  and  that  said  Paducah  &  Memphis  Railroad  Com- 
pany received  said  bonds  without  any  notice  whatsoever  of  any 
fraud  in  their  issuance — then  the  fact  that  one  or  more  of  the  jus- 
tices of  said  County  Court,  who  originally  voted  for  said  sul)6crij>- 
tion  of  stock,  were  induced  so  to  do  by  corrupt  means,  and  all 
other  proofs  or  matters  of  fraud,  constitute  no  defence  to  this 
action. 

To  the  giving  of  that  charge  the  county,  by  its  attorneys,  ex- 
cepted. 

At  the  request  of  the  county,  the  court  charged  the  jury  that 
"  if  the  railway  procured  the  issuance  of  the  bonds  by  bribery, 
fraud,  and  corruption,  that  they  would  be  void  in  the  hands  of  the 
railway,  just  as  if  they  had  not  been  issued  ;  that  all  persons  tjiking 
them  from  the  company  with  notice,  or  under  circumstiuices  to  put 
the  vendor  on  inquiry,  would  stand  in  no  better  plight  than  the 
railway  company  would ;"  and  that  "  if  it  appears  that  there  was 
actual  fraud  in  procuring  the  bonds,  then  the  plaiutiflk  would  be 
bound  to  show  tliat  they  were  bona-tide  holders. 

The  defendant  renuested  the  court  to  further  charge  the  jury  as 
follows:  "That  if  the  plaintiff  took  them  [the  bonds]  after  due, 
they  would  stand  like  the  railway  company's."  Which  request  was 
granted,  with  the  modification  that  "  unless  the  jury  believed  as 
stated  in  the  charge  given  at  the  request  of  the  plaintiffs." 

"  That  a  party  may  waive  the  fraud  by  subsequent  acts ;  but  in 
order  to  maKe  this  doctrine  apply,  it  must  appear  that  the  party 
waiving  was  fully  apprised  oi  the  fraud  which  he  waives.  He 
must  know  of  the  fraud,  and,  knowing,  waive  it."     Which  was 

fiven  with  this  modification :  "  Althougli  this  is  generally  true,  it 
as  no  application  to  this  case  if  the  jury  believe  as  in  the  charge 
stated  in  tavor  of  the  plaintiff.     If  one  citizen,  about  to  buy  a  de- 
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mand  against  another,  applies  to  him  in  good  faith  to  ascertain 
whether  the  demand  will  be  paid,  and  is  informed  that  it  will  be, 
and  buys  in  reliance  upon  such  information,  the  party  admitting 
his  obligation  will  not  be  pennitted  to  defend,  although  the  admis- 
sion was  made  in  ignorance  of  a  valid  defence." 

"  That  if  before  a  contract  which  was  void,  which  was  no  con- 
tract, had  become  a  subsisting  and  valid  contract,  a  constitutional 
provision  intervenes,  which  took  away  all  power  from  one  of  the 
contracting  parties  to  enter  into  the  contract,  then  there  could  be 
no  contract  by  ratification,  because  the  party  would  be  under  disa- 
bility of  contracting  either  expressly  or  by  ratification.  There- 
fore, if  the  contract  was  void  in  its  making,  for  fraud,  and  the  facts 
of  the  fraud  were  not  known,  and,  known,  waived,  before  May, 
1870,  when  the  new  Constitution  was  adopted,  then  there  could  be 
no  contract  by  ratification  or  otherwise,  as  all  power  to  make  such 
a  contract  as  this  was  then,  by  the  mandate  of  the  Constitution, 
taken  away  from  the  County  Court."  That  instruction  was  also 
granted,  with  this  modification :  "  That  althouffh  the  general  rea- 
soning of  this  request  is  correct  in  legal  principle,  still,  if  the  jury 
believe  as  stated  m  the  charge  for  the  plaintiffs,  the  defendant  will 
be  stopped  to  set  up  fraua  as  a  deiense,  after  having  induced 
their  purchase  by  answering  to  an  inouiry  of  whether  tney  would 
be  paid,  that  they  would  be.  And  if  the  jury  believe  that  such 
were  the  facts  in  this  case,  then  fraud  will  not  constitute  a  defence." 

"  That  if  the  infiuences  which  procured  the  contract  were  after- 
wards successfully  exerted  in  concealing  the  fraud  and  defeating  its 
discovery  and  efforts  to  resist  the  contract,  then  there  can  be  no 
such  thing  as  a  waiver;  that  communities  may  waive  fraud,  but 
more  indulgence  is  extended  to  them  than  to  individuals ;  that 
accepting  the  road  and  using  it,  and  paying  a  part  of  the  considera- 
tion in  ignorance  of  the  f  i-aud  by  which  a  vote  was  produced,  will 
not  be  a  waiver."  This  request  was  given  with  the  same  modifi- 
cations, however,  as  made  in  reference  to  the  last  two  preceding 
requests  by  the  defendant. 

We  are  unable  to  perceive  that  any  error  of  law  was  committed 
to  the  prejudice  of  the  county.  The  case  went  to  the  jury  under 
circumstances  quite  as  favorable  to  it  as  the  evidence  justified.  If 
the  facts  disclosed  in  the  instructions  were  believed  by  the  jury  to 
be  established  by  the  testimony,  its  duty  was  to  return  a  verdict 
for  the  plaintim.  The  charge  of  fraud,  bribery,  moral  coercion, 
and  intimidation  applied,  it  must  be  observed,  to  the  Mississippi 
Railroad  Company  and  to  the  justices  composing  the  County 
Court  at  the  time  the  original  subscription  was  made  and  the  bonds 
issued  and  delivered.  When  the  court  subsequently  received  the 
written  proposition  from  the  railroad  company  for  an  extension  of 
time  upon  certain  conditions,  it  was  distinctly  informed  that  its 
action  would  affect  and  control  large  business  operations  in  which 
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others  were  concerned  who  had  no  connection  with  the  original 
Bubscription  or  with  the  issue  of  the  bonds.  The  extension  of 
time  was  accepted  upon  the  terms  and  conditions  set  out  in  the 
proposition  of  the  company,  and  without,  so  far  as  the  record  dis- 
closes, any  dissent  among  the  twenty -two  justices  pi*esent;  and,  as 
evidence  of  its  purpose  to  adhere  to  the  new  agreement  and  pro- 
vide for  the  payment  of  the  bonds  and  coupons,  the  County  Court 
ordered  the  levy  of  a  tax  upon  all  of  the  taxable  property  of  the 
county.  We  have  ah-eady  seen  that  at  the  ineetine  of  the  County 
Court  held  in  July,  1870,  resolutions  were  entered  of  record  de- 
claring that  the  bonds  had  been  issued  without  lawful  authority, 
and  directing  such  steps  to  be  taken  as  were  necessary  to  protect 
the  people  against  the  proposed  burden.  With  this  record  before 
tlie  justices  who  composed  the  court  in  October,  1871,  the  propo- 
sition for  an  extension  of  time  was  accepted,  and  an  assurance  of 
record  was  thereby  given  that  the  county  would  meet  the  bonds 
according  to  the  new  terms.  The  force  of  this  action  of  the  court 
was  increased  in  view  of  section  402  of  the  Code  of  Tennessee, 
adopted  in  1858,  declaring  that  "  every  county  is  a  corporation,  and 
the  justices  in.  the  court  assembled  are  the  representatives  of  the 
county  and  authorized  to  act  for  it." 

Whether  unon  the  faith  of  these  proceedings  in  the  County 
Court  the  Paaucah  &  Gulf  Raih*oad  Company  consolidated  with 
the  Mississippi  River  Railroad  Company,  was  fairly  submitted  for 
the  determination  of  the  jury.  The  new  company  having  become, 
in  virtue  of  that  consolidation,  the  owner  of  tne  assets  oi  the  con- 
stituent companies,  including  the  bonds  in  suit,  proceeded  with 
the  work  of  construction.  There  was  evidence  tending  to  show 
that  at  the  time  of  the  consolidation  only  a  few  thousand  dollars 
had  been  expended  in  building  the  Mississippi  River  Railroad  in 
Tipton  county ;  that  after  the  consolidation  about  half  a  million  of 
dollars  had  been  expended  in  Tipton  county  by  the  Paducah  & 
Memphis  Railroad  Company ;  that  the  road  from  Memphis  to  Cov- 
ington, the  county-seat  of  Tipton,  a  distance  of  thirty-seven  miles 
(ot  which  twenty-one  miles  were  in  Tipton  county),  had  been  built 
and  equipped,  and  trains  running  thereon  regularly,  ever  since 
June  25,  1873  ;  that  the  road  had  been  graded,  bridged,  and  made 
ready  for  the  cross-ties  and  rails  from  Covington  to  one  and  one 

Suarter  miles  north  of  Ripley,  in  Lauderdale  county ;  that  since 
le  consolidation  the  road  had  been  completed  and  equipped  from 
Troy  to  Trumber,  a  distance  of  fifteen  miles,  and  trains  run  regu- 
larly between  those  places ;  that  the  road  had  been  graded,  bridged, 
and  cross-tied  for  the  rails  from  Tnimber  to  Dyersburg,  and  the 
right  of  way  secured  on  about  twenty-one  miles  of  the  road  be- 
tween  Dyersburg  and  Ripley.  This  is  not  all.  The  stock  which 
Tipton  county  originally  received  in  payment  of  its  subscription 
was  voted  by  its  omcial  representative  m  favor  of  the  consolida- 
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tion,  and  the  county  received,  in  place  of  its  stock  in  the  Missis- 
sippi Eiver  Kailroad  Company,  stock  for  like  amount  in  the  new 
company.  Besides,  the  county  voted  the  new  stock  in  favor  of  the 
execution  of  a  mortgage  for  $1,951,000,  which  was  placed  upon  the 
property  of  the  company  which  was  formed  by  the  consolidation. 

The  acceptance  by  the  County  Court  of  the  terms  and  condi- 
tions set  forth  in  the  proposition  of  September  30,  1871,  and  its 
participation,  under  the  circumstances  adverted  to,  by  its  author- 
ized representatives,  in  the  proceedings  which  resulted  in  the  con- 
solidation, whereby  the  situation  of  the  Paducah  &  Gulf  Rail- 
road Company  became  materially  altered,  was,  in  eflfect,  a  repre- 
sentation to  those  intei'ested  in  that  company  that  the  county 
would  not  withhold  payment  of  its  bonds  or  coupons,  but  would 
meet  them  according  to  the  terms  of  the  new  agreement.  By  its 
conduct  it  induced  those  interested  in  the  Paducah  &  Gulf  Kail- 
road  Company — then  solvent,  out  of  debt,  and  owning  and  operat- 
ing a  complete  railroad  from  Paducah,  Kentucky,  to  Troy,  Ten- 
nessee, worth  $1,000,000 — to  believe  that  the  bonds  would  constitute 
a  part  of  the  available  assets  of  the  new  company.  The  defendants 
in  error  received  a  portion  of  these  bonds  as  early  as  March  15, 
1873.  The  integrity  of  the  business  transaction  by  which  they 
acquired  them  is  not  questioned  by  any  evidence  recited  in  the 
record.  Nor  does  it  appear  that  any  evidence  was  offered  that 
impugned  in  any  degree  the  good  faith,  in  respect  of  these  mat- 
ters, of  those  who  controlled  the  Paducah  &  Gulf  Kailroad 
Company,  or  of  those  who  controlled  the  Paducah  &  Memphis 
Kailroad  Company  subsequent  to  the  consolidation  of  1872. 

The  defendants  in  error  obtained  the  bonds  in  suit  from  the 
Paducah  &  Memphis  Kailroad  Company,  paying  value  therefor, 
and,  so  far  as  the  record  discloses,  without  any  reason  to  suspect 
their  payment  would  be  resisted  by  the  county.  In  view,  then, 
of  the  conduct  throughout  all  these  proceedings  of  those  who  rep- 
resented the  county  of  Tipton,  it  is  estopped,  by  every  considera- 
tion of  law,  justice,  and  fair  dealing,  from  disputing  itis  liability  to 
defendants  in  error  upon  the  bonds  in  suit.  The  discovery  by  the 
county,  in  February,  1875,  of  fraud  and  corrupt  practices  upon  the 
part  of  the  Mississippi  Kiver  Kailroad  Company,  in  procuring  the 
issue  of  the  bonds  in  1869,  cannot  be  permitted  to  anectthe  rights 
of  those  who  had,  in  good  faith,  acquired  the  bonds  in  reliance  upon 
the  explicit  assurance  which  the  county,  in  effect,  gave  in  October, 
1871,  tnat  it  would  provide  for  the  payment  of  the  bonds  and  their 
coupons.  The  defendants  in  error  having  obtained  the  bonds 
tinaer  the  circumstances  which  have  been  detailed,  may  rightfully 
invoke,  in  support  of  their  claims,  any  facts  which  would  have 
estopped  the  county  from  disputing  the  claim  of  the  Paducah  & 
Memphis  Kailroad  Company,  nad  the  latter  company  never  parted 
with  the  bonds. 
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There  are  other  grounds  arieing  upon  the  evidence  upon  which 
the  judgment  below  might,  perhaps,  be  sustained,  and  there  are 
other  questions  suggested  in  ai^imient  upon  which  we  deem  it 
unnecessary  to  comment. 

Mr.  Justice  Swatbtb  and  Mr.  Justice  Strong  participated  in. 
the  decision  of  tiiis  case  in  conference  before  their  retirement,  and 
we  are  authorized  to  say  that  they  concur  in  this  opinion  and 
judgment 

Tne  judgment  is  affirmed. 

Bee  Wisconsin  Central  R.  R  Co.  «.  Taylor  County,  post 
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u 
Taylor  CouNTr  and  others. 

(Advance  Ooie,  Wiaamnn  BeporU,     April  10,  1881.) 

Ko  tax  can  be  Imposed  upon  lands  while  they  remain  the  property  of  the 
United  States,  nor  upon  lands  granted  by  the  United  States  to  the  state 
in  trust  for  works  of  internal  improvement,  and  as  to  which  the  trust  has 
not  been  executed.  As  fast  as  lands  so  granted  are  earned  by  a  railroad 
company  under  such  grant,  and  the  state  and  the  United  States  each  part 
with  all  right,  title,  and  interest  therein  to  the  company,  by  patents 
regularly  issued,  the  same  become  relieved,  pro  tanto,  of  the  trust  implied 
in  the  grant,  and  subject  to  the  legislative  will  in  the  imposition  of  taxes. 
The  state  Legislature  may  exercise  any  and  all  legislative  power  not  dele- 
gated to  the  general  government,  nor  restricted  nor  reserved  to  the  peo- 
ple by  the  state  or  national  Constitution. 

A  constitutional  provision,  subject  to  construction,  should  be  construed  in 
the  light  of  the  circumstances  and  discussions  which  led  to  its  adoption, 
and  similar  provisions  existing  in  other  state  constitutions  at  the  time, 
as  well  as  subsequent  adjudications  upon  the  meaning  of  the  words 
employed. 

IL  &  M.  R  R.  Co.  V.  Supers  Waukesha  Co.,  9  Wis.,  481,  as  to  the  construction 
of  section  1,  art.  8,  Const.,  approved,  and  subsequent  decisions  incon- 
sistent therewith  disapprovea.  Taxes  can  only  be  levied  upon  such 
property  as  the  legislature  shall  prescribe,  and  then  only  by  a  uniform 
rale;  but  it  is  the  **rule,"  and  not  the  property,  which  is  required  by 
the  Constitution  to  be  **  uniform.^^  The  Legislature  not  only  has  power 
to  prescribe  the  property  to  be  taxed,  but  the  rule  by  which  it  must  be 
taxed,  and  the  only  limitation  upon  that  power  is  that  the  rule  so  pre- 
scribed shall  be  uniform.  The  power  to  prescribe  what  property  shall 
be  taxed  necessarily  implies  the  power  to  prescribe  what  pru()erty  shall 
be  exempt. 

Certain  lands  were  held  in  trust  for  the  building  of  the  proposed  line  of  road 
now  owned  by  plaintiff,  and  hence  not  subject  to  taxation.  HM^  that 
while  so  held  the  Legislature  had  the  power,  m  furtherance  of  that  object, 
and  in  execution  of  the  trust,  to  exempt  the  same  from  taxation  for  a 
term  of  years,  and,  such  power  having  been  exercised,  could,  within  the 
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discretion  of  the  Legislature,  be  renewed  by  granting  an  eztennon  of  the 
period  of  exemption. 

The  United  States  granted  lands  to  the  State  of  Wisconsin,  "  for 
the  purpose  of  aiding  in  the  constru(ition  of  a  railroad,"  and  not 
only  bound  them  to  this  purpose,  so  long  as  the  title  remained  in 
the  State,  but  imposed  upon  tne  lands  themselves  the  further  trust 
"  that  the  said  lands  hereby  granted  shall,  when  patented  as  pro- 
vided in  section  seven  of  this  act,  be  subject  to  the  disposal  of  the 
companies  respectively  entitled  thereto,  for  the  purposes  aforesaid, 
and  no  other." 

The  State  of  Wisconsin  accepted  the  grant,  "  subject,  however, 
to  all  the  conditions  of  said  act  of  Congress.  Ana  the  State  oi 
Wisconsin  hereby  consents  to  execute  the  said  trust  created  by  the 
aforesaid  act  of  Congress,  pursuant  in  all  things  to  the  terms,  limi- 
tations, and  conditions  of  said  act." 

In  fulfilment  of  this  trust,  the  state,  in  May,  1866,  created  cor- 
porations, by  charters  now  vested  in  the  complainant  company,  to 
take  these  lands  "  for  the  purpose  of  aiding  in  the  construction  oi  any 
of  its  railroads,"  but  reauired  the  lands,  after  the  company  should 
receive  them,  to  be  sola  and  conveyed  "subject  to  the  terms,  con- 
ditions, impositions,  restrictions,  and  limitations  contained  in  such 
^t  or  grant." 

It  at  the  same  time  authorized  these  corporations  to  "mortgage, 
or  pledge,  or  otherwise  dispose  of "  all  their  rights  in  the  grant, 
present  and  prospective,  and  further  declared  that  "the  lands 
granted  or  intended  to  be  granted  by  the  provisions  of  this  act  to 
tne  company  hereby  created,  shall  be  and  hereby  are  exempt  from 
all  assessments  and  from  all  taxation  whatsoever  for  the  term  of 
ten  years  from  the  taking  eflfect  of  this  act,  unless  said  company 
shall  sooner  sell  or  convey  the  same." 

On  July  1, 1871,  the  Wisconsin  Central  Eailroad  Company,  which 
then  held  these  lands  under  the  original  grant  and  these  charters, 
mortgaged  these  lands  to  secure  its  bonds  given  for  moneys 
advanced,  on  pledge  of  these  lands,  in  constructing  the  railroad 
for  which  Congress  had  granted  them. 

On  February  17,  1877,  the  Legislature  passed  an  act  to  extend 
the  time  of  exemption  from  assessment  and  taxation  of  certain 
lands,  fixed  in  the  act  incorporating,  etc.,  what  is  now  the  Wis- 
consin Central  Bailroad  Company,  ^y  its  first  section  this  time 
*Ms  hereby  extended  three  years."  Its  second  section  reads  as  fol- 
lows: 

"  It  is  hereby  declared  to  be  the  object  of  this  act  to  insure  the 
completion  of  the  Wisconsin  Central  ilailroad  and  to  secure  the 
advantages  therefrom  arising,  and  the  privileges  and  exemptions 
hereby  granted  are  in  consideration  and  on  the  express  condition 
of  the  renewing  of  the  work  of  construction  by  saia  company,  and 
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the  completion  of  said  road  to  Lake  Superior  within  the  cmrent 
calendar  year." 

I.  K.  Parrish,  S.  U.  Pinnev,  and  E.  L.  Browne,  for  appellant  and 
defendant  county,  cited  Cooley  on  Taxation,  32, 34 ;  Hardenbni^ 
V.  Kidd,  10  Cal.,  402 ;  Heine  v.  Conir's,  19  Wall.,  655,  661 ;  State 
V.  Charleston,  12  Eich.,  702,  732 ;  O'Neal  v.  Bridge  Co.,  18  Md., 
23 ;  Kirby  v.  Shaw,  19  Pa,  St.,  868,  260 ;  Williams  Case,  3  Bland 
Ch.,  186,  253 ;  Cooley  on  Taxation,  124-130 ;  Darach's  Appeal,  62 
Pa.  St.,  491,  494;  Fletcher  v.  Oliver,  25  Ark.,  289,  295;  State  v. 
Parker,  32  N.  J.,  426, 435 ;  Nashville  v.  Althorpe,  5  Cold.,  554 ; 
Sedfi:wick  on  Stat,  and  Const.  Law.,  148  et  seq.,  554;  Burroughs 
on  Taxation,  §  4 ;  Brick  Co.  v.  Brewer,  62  Me.,  62 ;  Cochran  v.  \  an 
Surley,  20  Wend.,  365 ;  People  v.  Morrill,  21  Wend.,  563 ;  Butler 
V.  Palmer,  1  Hill,  324;  Guilford  v.  Chenango  Co.,  13  N.  Y.,  143, 
145, 149;  Bushnell  v.  Beloit,  10  Wis.,  225;  Knowlton  v.  Supervitf- 
ors,  9  Wis.,  418 ;  Hale  v.  Kenosha,  29  Wis.,  603 ;  Butler's  Appe^il, 
73  Pa.  St.,  448 ;  Hill  v.  Higdon,  5  Ohio  St.,  243,  245 ;  Coolev  on 
Taxation,  152 ;  Pine  Grove  v.  Talcott,  19  Wall.,  675 ;  Oilman  v. 
Sheboygan,  2  Black,  510 ;  Sutton's  Heirs  v.  Louisville,  5  Dana,  28, 
81 ;  New  Orleans  v,  Davidson,  30  La.  Ann.,  555 ;  State  v.  Poydras, 
9  La.  Ann.,  165 ;  City  v.  Kaufman,  29  La,  Ann.,  283 ;  Durkee  v. 
Janesville,  28  Wis.,  464 ;  State  v.  Farwell,  3  Pinney,  409  ;  Buslmell 
V.  Beloit,  10  Wis.,  221 ;  Whiting  v.  Railroad  Co.,  25  Wis.,  167 ; 
People  V.  Salem,  20  Mich.,  452  ;  Lowell  v.  Boston,  111  Mass.,  454; 
Bay  City  v.  Treasurer,  23  Mich.,  504 ;  Allen  v.  Jay,  60  Me.,  1 24 ; 
People  ?J.  Salem,  20  Mich.,  452 ;  West  Wisconsin  R.  K.  Co.  t\  Super- 
visors, 35  Wis.,  257 ;  Weston  v.  Supervisors,  44  Wis.,  242 ;  Dennis- 
ton  V,  Unknown  Owners,  29  Wis.,  359 ;  People  v.  Allen,  42  N.  T., 
384 ;  Greencastle  v.  Black,  5  Ind.,  564 ;  Oakley  v.  Aspinwall,  3  N. 
Y.,  568 ;  Sadler  v.  Langhain,  34  Ala.,  311,  334;  Cooley  on  Const. 
Lim.,  86,  note ;  Welch  v.  Cook,  97  U.  S.,  541 ;  West  Wisconsin  Ry. 
Co.  V.  Supervisors,  93  IT.  S.,  595,  598;  Railroad  Companies  v. 
Gaines,  97  U.  S.,  697,  709 ;  State  Bank  v,  Debolt,  1  Ohio  St.,  591, 
600,  603;  Debolt  v.  Life  Ins.  &  Trust  Co.,  1  Ohio  St,  563,  580 ; 
West  Wi'pconfiin  Ry.  Co.  v,  Trempeleau  Co.,  35  Wis,,  265 ;  State 
V.  Hastings,  12  Wis.,  47,  50  ;  Tucker  v.  Ferguson,  22  Wall.,  527, 
575 ;  Cooley  on  Taxation,  54  cases  cited  in  note ;  M.  &  il.  R.  R. 
Co.  V,  Waukesha  Co.,  9  Wis.,  449 ;  Weeks  v,  Milwaukee,  li»  Wis., 
242;  Atty.  Gcnl.  v.  W.,  L.  &  F.  R.  R.  Co.,  11  Wis.,  35;  Marsh  v. 
Clark  Co.,  42  Wis.,  502 ;  Whitney  v.  S.  &  F.  du  L.  R.  R.  Co.,  25 
Wis.,  167 ;  Curtis  v.  Whipple,  24  Wis.,  350 ;  Phillips  v.  Albany, 
28  Wis.,  340 ;  Burhop  v.  Milwaukee,  21  Wis.,  259 ;  Yellow  Rirer 
Impr()vement  Co.  v.  Arnold,  46  Wis.,  214 ;  Kimball  v.  Roeendale, 
42  W  is.,  407. 

William  F.  Yilas  and  Edwin  H.  Abbot  for  appellee  and  com- 
plainant railroad. 
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The  county  appellant  derives  all  its  powers  from  the  Legislature^ 
and  is  absolutely  dependent  for  its  existence  upon  that  body.  It 
has  no  vested  rights  against  the  State,  and  this  creature  cannot  ques- 
tion the  validity  of  the  acts  of  its  creator.  The  State  has  not  con- 
ferred upon  it  any  authority  to  disobey  its  laws,  or  to  go  behind 
any  of  its  acts  relative  to  taxation.  The  county  is  not  a  party  com- 
petent to  take  or  maintain  this  appeal.  U.  S.  v.  B.  &  O.  R.  R.,  17 
W  all.,  322,  329  ;  City  of  Richmond  v.  Daniel,  14  Grat.,  385  ;  Vir- 
ginia &  Tenn.  R.  R.  v.  Washington  County,  29  Virginia, — S.  C, 
7  Reporter,  250. 

Cnapter  21  of  1877,  if  it  be  regarded  simply  as  an  act  exempting 
from  taxation  property  then  taxable,  is  vahd  under  the  Constitu- 
tion of  Wisconsin.  Art.  VIII.,  sec.  1,  of  the  State  Constitution 
provides : 

"  The  rule  of  taxation  shall  be  uniform,  and  taxes  shall  be  lev- 
ied upon  such  property  as  the  Legislature  shall  prescribe." 

Taxation  is  an  incident  of  sovereignty.  All  subjects  over  which 
the  sovereign  power  of  the  State  extends  are,  in  its  discretion,  legit- 
imate subjects  of  taxation.     Cooley  on  Taxation,  pp.  3  and  4. 

In  the  creation  of  three  distinct  departments  or  the  government, 
and  the  apportionment  of  power  between  them  the  authority  to  tax 
necessarily  falls  to  the  Legislature.  Cooley  on  Taxation,  p.  32,  et 
seq.  614,  515;  Burrouglis  on  Taxation,  §  53  ;  Potter's  Dwarris  on 
Sts.,  pp.  402,  et  seq.  Property  must  be  taxed  in  proportion 
to  its  value,  and  not  specifically.  State  v.  North  &  Scott,  27 
Mo.,  464.  The  general  right  to  make  exemptions  from  taxation  is 
involved  in  the  right  to  apportion  taxes.  M.  &  M.  R.  R.  Co.  v. 
Supervisors,  etc.,  9  Wis.,  430 ;  Kneeland  v,  Milwaukee,  15  Wis., 
454 ;  Hale  v.  City  of  Kenosha,  29  Wis.,  599  ;  West  Wisconsin 
R.  R.  Co.  V.  Supervisors,  etc.,  35  Wis.,  257 ;  Weston  v.  Supervis- 
ors, 44  Wis.,  242  ;  Knoxville  &  Ohio  R.  R.  Co.  v.  Hicks,  15  Am. 
Ry.  Repts.,  197  ;  Portland  v.  Water  Co.,  67  Me.,  135  ;  People  v. 
Auditor  General,  7  Mich.,  84;  Charleston  v.  Vestry  of  St.  Philip's 
Church,  McMullan's   Equity,  139 ;  State  Bank  et.  al.  v,  Charleston, 

3  Richardson,  342  ;  Bank  v.  New  Albany,  11  Ind.,  139 ;  Conners- 
ville  V.  Bank,  16  Ind.,  105  ;  King  v,  Madison,  17  Ind.,  48;  State 
of  New  Jersey  v.  Wilson,  7  Cranch,  164;  Providence  Bank  v. 
Billings,  4  Peters,  514;  State  Bank  of  Oliio  v,  Knoop,  16  How., 
369;  Insurance  Co.  v,  Debolt,  16  id.,  416  ;  Gordon  v.lux  Appeal 
Court,  3  id.,  133 ;  R.  R.  Co.  v.  R.  R.  Co.,  13  id.,  71 ;  Dodge  v. 
Woolsey,  18  id.,  331;  Bank  v.  Skelly,  1  Black,  436  ;  McGee  v.  Mathis, 

4  Wallace,  143  ;  Von  Iloflfman  v,  Quincy,  4  id.,  535  ;  Home  of  the 
Friendless  v.  Rouse,  8  id.,  430  ;  R.  R.  Co.  v.  Reid,  13  id.,  430  ;  R.  R. 
Co.uWhitton,13id.,  269;  Salt  Co.  v.  East  Saginaw,  13  id.,  373; 
Tomlinson  v.  Jessup,  15  id.,  454 ;  Tomlinson  v.  Branch,  15  id.,  460 ; 
Humphrey  v.  Pegues,  16  id.,  244 ;  Delaware  R.  R.  Tax,  18  id.,  206 ; 
RR,  Co.  V.  Maguire,  20  id.,  36 ;  R.  R.  Co.  v,  Pennsylvania,  21  id., 
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49  ;  Bailey  o.  Maguire,  22  id.,  215  ;  Farrington  v.  Tennessee,  95 
IT.  S.,  670 ;  Mackall  v.  Canal  Co.,  94  id.,  308 ;  Hoge  v,  R.  R.  Co., 
99  id.,  348 ;  Wells  v.  R.  R.  Co.,  14  Blatchford,  426. 

It  is  competent  to  examine  the  proceedings  of  the  Constitutional 
Convention,  in  order  to  ascertain  what  is  the  proper  construction  of 
the  constitutional  provision  in  question.  Contant  v.  The  People,  11 
Wend.,  511 ;  Clark  v.  The  People,  2(j  Wend.,  599 ;  People  v,  Purdy, 
2  Hill,  31 ;  People  v.K  Y.  C.  R.  R.  Co.,  24  N.  Y.,  496;  State  v. 
Kennon,  7  Ohio  (N.  S.),  563  ;  U.  S.  v.  Union  Pacific  R.  R.  Co., 
91  U.  S.,  72;  Gardner  -y.  Collector,  6  Wall.,  499;  Rex  v.  Jeffries, 
1  Strange,  446  ;  Spring  v.  Eve,  2  Mod.,  240 ;  Cooley's  Cons.  liin. 
2d  ed.,  p.  65. 

It  is  well-settled  law  that,  where  a  particular  construction  of  a 
constitutional  provision  has  been  generally  accepted  as  correct 
(and  especially  when  this  has  occurred  contemporaneously  with  the 
adoption  of  the  Constitution,  and  by  those  who  had  opportunity  to 
understand  the  intention  of  the  instrument),  there  is  a  strong  pr^ 
sumption,  if  not  a  conclusive  presumption,  that  the  practical  con- 
struction which  is  so  given  contempoi*aneously  and  continuously, 
rightly  interprets  the  intention.  Ana  this  is  true  as  well  of  statutes. 
Stewart  v.  Laird,  1  Cranch,  299 ;  Martin  v.  Hunter's  Lessee,  1 
Wheaton,  351 ;  Cohens  v,  Virginia,  6  id.,  418  ;  Banku  Halstead, 
10  id.,  43 ;  Ogden  v.  Saunders,  12  id.,  290 ;  Insurance  Co.  v.  De- 
bolt,  16  Howard,  431;  Minor  v.  Happersett,  21  Wallace,  177; 
Dean  v,  Borchsenius,  30  Wis.,  246 ;  Scanlon  v.  Childs,  33  Wis., 
666 ;  TJ.  S.  v.  B.  &  M.  R.  R.,  98  U.  S.,  334,  351. 

It  18  competent  for  the  Legislature  to  exercise  all  powers  not  for- 
bidden by  the  Constitution  of  the  State,  or  delegated  to  the  Gren- 
eral  Government,  or  prohibited  by  the  Constitution  of  the  United 
States.  People  v.  Coleman,  4  Cal,.  46  ;Munn  v.  Illinois,  94  U.  S., 
113, 124.     People  v.  McCreery,  34  Cal.,  432, 451. 

If  the  validity  of  chapter  21  of  1877  is  questioned  upon  the 
ground  of  its  being  a  "  special  or  private  law  for  granting  corpo- 
rate powers  or  privileges" — Sub-div.  7  of  Sec.  31  of  Amendment 
to  Con. — the  question  is  easily  answered. 

a.  It  grants  no  corporate  powere  or  privileges.  The  exemption 
of  lands  irom  taxation  is  in  no  sense  a  corporate  grant,  because  it 
would  be  equally  available  to  any  individual  donee  of  the  grant. 

h.  It  does  not  change  any  of  the  charter  powers  or  privileges. 

e.  It  simply  prevents  these  lands  from  falling  into  the  grand  body 
of  taxable  property.  United  States  Express  Co.  v.  Elierson,  28 
Iowa,  371 ;  McHenrich  v,  R.  R.  Co.,  20  Iowa,  339. 

d.  Moreover,  the  amendment  does  not  apply  to  our  charters, 
which  were  granted  in  1866.  Attorney  General  v.  Railroads,  35 
Wis.,  425,  501. 

Chapter  21,  of  1877,  is  a  contract,  made  upon  valuable  consider- 
ation passing  between  the  State  and  company.  It  has  been  executed 
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by  parties  who  acted  in  reliance  on  it,  and  is  valid  under  the  Con- 
sntntions  of  the  United  States  and  of  Wisconsin,  as  construed  by  the 
Supreme  Court  of  the  United  States,  before  the  parties  so  acted. 
It  18  now  too  late  to  question  its  validity  under  the  Constitution  of 
Wisconsin.  Principles  of  Con.  Law,  305;  New  Jersey  v,  Wilson,  7 
Cranch,  164;  Pacific  R.  R.  v.  Maguire,  20  Wall.,  36  ;  University  v. 
People,  99  U.  S.,  309 ;  Railroad  Company  v.  Rock,  4  Wall,  177 ; 
Railroad  Company  t;.  McClure,  10  Wall.,  511 ;  Knox  v.  Exchange 
Bank,  12  Wall.,  3t9  ;  University  v.  People,  99  U.  S.,  309  ;  Gelpcke 
V.  Dubuque,  1  Wall,  175  ;  City  v,  Lamson,  9  Wall.,  477 ;  Lee 
County  t;.  Rogers,  7  Wall.,  181 ;  Havemeyer  v.  Iowa  City,  3  Wall., 
294 ;  Ohio  Life  &  Trust  Co.  v.  Debolt,  16  How.,  432. 

Cassoday,  J. — This  action  was  brought  by  the  plaintiff,  the 
Wisconsin  Central  Railroad  Company,  to  restrain  the  defendants, 
Taylor  county  and  its  officers,  from  levying  any  tax  upon  or  col- 
lecting the  same  from  the  lands  described  of  the  plaintiff,  on  the 
ground  that  they  were  exempt  from  taxation.  It  is  urged,  upon 
the  part  of  the  plaintiff  company,  that  the  lands  in  question  could 
not  be  subjected  to  taxation  by  the  state,  nor  any  of  its  municipali- 
ties, for  the  reason  that  they  were  acquired  by  the  plaintiff,  under 
a  grant  from  the  United  States,  for  the  purpose  of  aiding  in  the 
construction  of  the  plaintiff's  railroad,  and  for  no  other  purpose. 

Marshall,  C.  J.,  in  McCulloch  v.  Maryland,  4  Wheat.,  429,  said : 
"  All  subjects  over  which  the  sovereign  power  of  a  state  extends 
are  objects  of  taxation ;  but  those  over  wnich  it  does  not  extend 
are,  upon  the  soundest  principles,  exempt  from  taxation."  Again : 
"  That  the  power  to  tax  involves  the  power  to  destroy ;  that  the 
power  to  destroy  may  defeat  and  render  useless  the  power  to 
create ;  that  there  is  a  plain  repugnance  in  conferring  on  one  gov- 
ernment a  power  to  control  the  constitutional  measures  of  another, 
which  other,  with  respect  to  those  measures,  is  declared  to  be 
(Bupreme  over  that  which  exerts  the  control — are  propositions  not 
to  be  denied."     Id.,  431. 

In  Railway  Co.  v.  McShane,  22  Wall.,  444,  it  was  held  "  that 
lands  on  which  the  costs  of  survey  have  not  been  paid,  and  for 
which  the  United  States  have  not  issued  a  patent  to  the  company, 
are  exempt  from  state  taxation."  In  Ross  v.  Outagamie,  12  Wis., 
88,  Cole,  J.,  said  :  "  It  is  conceded  that,  so  long  as  the  land  remains 
a  part  of  the  public  domain  of  the  general  government,  it  is  not 
subject  to  taxation."  Section  2,  art.  2,  of  the  Constitution  of  this 
state  expressly  provides,  among  other  things,  that  "  no  tax  shall  be 
imposed  on  land  the  property  of  the  United  States."  So  as  to 
lands  which  the  state  nela  title  to  as  mere  trustee  of  the  United 
States,  and  as  to  which  the  trust  remained  unexecuted,  the  power 
of  state  taxation  would  not  apply.  In  Tucker  v.  Ferguson,  22 
Wall.,  572,  where  the  grant  to  Michigan  by  Congress  was  substan- 
tially like  this  to  Wisconsin,  Swayne,  J.,  said:   "Upon  general 
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principle  she  (the  state)  could  not  tax  the  lands  while  the  title 
remained  in  the  United  States,  nor  while  she  held  them  as  the 
trustee  of  the  United  States,  which,  in  the  view  of  the  law,  was  the 
same  thing." 

These  propositions  are  virtually  conceded  bj  counsel  for  the 
defendants,  but  thej  maintain  that,  as  soon  as  the  plaintiff  per- 
fected its  title  to  the  lands,  and  acquired  the  rifflit  to  sell  them,  the 
case  assumed  an  entirely  different  aspect,  and  tliey  at  once  became 
subject  to  taxation  by  the  state.  On  the  other  hand,  it  is  claimed 
that  the  plaintiff  company  was  merely  the  instrumentality  or  agent 
through  which  the  state  was  executing  the  trust  assumed,  and 
hence,  as  the  lands  were  exempt  wiiile  held  in  tnist  by  the  state, 
the  exemption  continued  while  they  were  held  by  the  railroad 
company  as  agent  of  the  state.  In  support  of  this  position  we  are 
referred  to  section  8  of  the  Act  of  May  5, 1864,  granting  to  the 
state  the  lands  in  question,  which  provided  "  that  the  said  lands 
hereby  granted  shall,  when  patented  as  provided  in  section  7  of 
this  act,  be  subject  to  the  disposal  of  the  companies  respectively 
entitled  thereto  for  the  purposes  aforesaid,  and  no  other." 

We  are  also  referred  to  section  10,  art.  8,  of  the  Constitution  of 
this  state,  declaring,  among  other  things,  that  "  whenever  grants  of 
land  or  other  property  sh^l  have  been  made  to  the  state,  especially 
dedicated  by  the  grant  to  particular  works  of  internal  improvement, 
the  state  may  carry  on  such  particular  works,  and  shall  devote 
thereto  the  avails  of  such  grants,  and  may  pledge  or  appropriate 
the  revenues  derived  from  such  works  in  aid  of  tlieir  completion." 
The  seventh  section  of  the  grant  referred  to,  among  other  things, 
provided :  "  Tliat  whenever  the  companies  to  which  this  grant  is 
made,  or  to  which  the  same  may  be  transferred,  shall  have  com- 
pleted 20  consecutive  miles  of  any  portion  of  said  railroads,  .  .  . 
patents  shall  issue  conveying  the  right  and  title  to  said  lands  to  the 
said  company  entitled  thereto,  on  each  side  of  the  road,  so  far  as 
the  same  is  completed,  and  coterminous  with  said  completed  sec- 
tion, not  exceeding  tlie  amount  aforesaid,  and  patents  shall  in  like 
manner  issue  as  each  20  miles  of  said  road  is  completed."  There 
is  no  dispute  but  what  the  lands  in  question  had,  prior  to  levying 
of  the  taxes  in  question,  been  earned  by  the  plaintiff  by  fully  com- 
pleting the  requisite  portion  of  its  roaa,  and  that  patents  had  been 
issued  to  the  plaintiff,  as  required,  thereby  conveying  to  it  the 
right  and  title  to  the  lands  in  question. 

The  case  of  the  Railway  Co.  v,  Peniston,  18  Wall.,  5,  involved 
the  power  of  Lincoln  county,  Nebraska,  to  levy  a  tax  upon  the 
road-bed,  depots,  wood  stations,  water  stations,  ana  other  realty  and 

Eersonal  property  of  the  Union  Pacific  Railroad  Company,  which 
ad  previously  been  chartered  by  the  United  States,  and  m  which 
many  important  rights  and  privileges  had  been  reserved  to  the 
United  States,  and  the  majority  of  the  court  held  that^  as  Congress 
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had  not  prohibited  taxation  by  the  state,  it  liad  the  power  to  tax 
the  property  of  the  corporation,  as  distingnislied  from  its  fran- 
chises. Strong,  J.,  giving  the  opinion  of  the  majority  of  the  court, 
said  :  "  That  the  taxing  power  of  a  state  is  one  of  its  attributes  of 
sovereignty ;  that  it  exists  independently  of  the  Constitution  of  the 
United  States,  and  underived  from  tliat  instrument ;  and  that  it 
may  be  exercised  to  an  unlimited  extent  upon  all  property,  trades, 
business,  and  avocations  existing  or  carried  on  within  the  territo- 
rial boundaries  of  the  state,  except  so  far  as  it  has  been  surren- 
dered to  the  Federal  Government,  either  expressly  or  by  necessary 
implication — are  p)*opo6itionB  that  have  often  been  asserted  by 
this  court."     Fs^e  29. 

The  case  of  Tucker  v.  Ferguson,  22  Wall.,  527,  was  a  bill  filed 
by  the  trustees  of  the  bondholders  to  restrain  the  assessment  of 
taxes  at  any  time  on  the  lands  granted  by  Congress  to  Michigan  by 
Act  of  June  3,  1856,  being  similar  to  the  grant  in  question,  and 
which  lands  the  state  had,  m  a  qualified  way,  granted  to  a  railroad 
company  to  aid  in  constructing  its  proposed  road,  during  the  term 
allowed  for  the  completion  of  the  road.  The  company  not  being 
able  to  "  sell "  the  lands  in  the  manner  contemplated  by  Congress 
before  the  road  was  made  through  them,  issued  its  bonds  and 
mortgaged  the  lands  to  trustees,  which  mortgage  contained  a 
clause  empowering  the  trustees  to  sell  the  lands  so  mortgaged,  and 
to  apply  tne  proceeds  to  the  payment  of  the  bonds  thereby  secured, 
and  the  court  "  held^  upon  this  part  of  the  case,  that  the  lands  had 
been  sold  within  the  meaning  of  the  act  of  Congress ;  and  that 
though  the  state,  while  she  held  the  title  as  trustee  of  the  United 
States,  could  not  tax  them,  she  now  could  do  so."  Swayne,  J., 
delivering  the  opinion  of  the  court,  said :  "  It  is  a  conclusive  answer 
to  the  proposition  we  are  considering  that  the  United  States  have 
no  more  claim,  legal  or  equitable,  touching  the  lands  here  in  ques- 
tion, than  they  have  to  lands  which  they  have  sold  and  patented  to 
others  in  the  regular  course  of  the  administration  of  the  land  depart- 
ment of  the  government,  and  that  Congress  has  not  seen  fit,  either 
expressly  or  by  implication,  to  impose  any  restriction  upon  the  tax- 
ing power  of  the  state.  That  subject  was  remitted,  as,  under  the 
circumstances,  it  might  well  be,  wholly  to  her  wisdom  and  discre- 
tion. .  .  .  The  state  did  not  in  anywise  abdicate  her  sovereignty 
by  accepting  the  trust,  but  the  former  might  be  exercised  to  ren- 
der more  effectual  the  discharge  of  the  latter.  She  was  in  nowise 
fettered,  except  as  she  had  agreed  to  fulfil  all  the  terms  and  condi- 
tions which  accompanied  the  grant.  .  .  .  Upon  general  princi- 
ples, she  could  not  tax  the  land  while  the  title  remained  in  the 
United  States,  nor  while  she  held  them  as  trustee  of  the  United 
States,  which,  in  view  of  the  law,  was  the  same  thing.  But 
when  the  state,  proceeding  in  the  execution  of  the  trust,  had  trans- 
ferred her  entire  title  to  the  company,  and  they  had  perfected  their 
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title  and  acquired  the  right  to  sell,  the  ease  afisumed  a  very  differ- 
ent aspect."    Pages  671,  572. 

The  case  of  Railway  Co.  v.  Prescott,  16  Wall.,  603,  was  a  bill 
filed  in  the  State  Court  of  Kansas  to  restrain  the  afidessment  of 
taxes  upon,  and  the  collection  of  taxes  from,  lands  granted  to  the 
Kansas  Pacific,  but  which  bill  was  dismissed  by  tne  trial  court 
and  afiirmed  on  appeal  to  the  Supreme  Court  of  that  state,  and 
then  brought  to  the  Supreme  Court  of  the  United  States  on  writ 
of  error ;  and  Miller,  J.,  among  other  things,  saJd  that  "  while  we 
recognize  the  doctrine  heretofore  laid  down  by  this  court  that 
lands  sold  by  the  United  States  may  be  taxed  before  they  have 
parted  with  the  legal  title  by  issuing  a  patent,  it  is  to  be  under- 
stood as  applicable  to  cases  where  the  right  to  the  patent  is  com- 
plete and  the  equitable  title  is  fully  vested  in  the  party,  without 
anything  more  to  be  paid  or  any  act  to  be  done  going  to  the  foun- 
dation of  his  right."     Page  608. 

The  case  of  Kailway  Co.  v.  McShane,  22  Wall.,  444,  was  a  bill  in 
equity  to  restrain  the  collection  of  taxes  assessed  upon  lands  belong- 
ing to  the  Union  Pacific  in  Nebraska,  and  the  court  below  dismissed 
the  bill  as  to  all  lands  patented  to  the  company,  but  granted  the 
injunction  as  to  the  lanas  not  patented  to  tne  company,  and  held 
tliat— "  (1)  The  Eailway  Co.  v.  Prescott,  16  Wall.,  603,  is  modified 
and  overruled  so  far  as  it  asserts  the  contingent  right  of  pre-emp- 
tion in  lands  granted  to  the  Pacific  Railroad  Company  to  constitute 
an  exemption  of  those  lands  from  state  taxation ;  (2)  but  afiirmed, 
so  far  as  it  holds  that  lands  on  which  the  costs  of  survey  have  not 
been  paid,  and  for  which  the  United  States  have  not  issued  a  patent 
to  the  company,  are  exempt  from  state  taxation.  (3)  Where,  how- 
ever, the  government  has  issued  the  patent,  the  lands  are  taxable^ 
whether  payment  of  those  costs  has  been  made  to  the  United  States 
or  not." 

In  Ross  V.  Outagamie,  12  Wis.,  29,  it  was  held  that  the  purehasers 
of  lands,  granted  for  the  improvement  of  the  Fox  and  Wisconsin 
rivers,  were  taxable,  notwithstanding  no  patents  had  beenprocured 
therefor  from  the  general  government.  In  the  West  W  is.  R.  R. 
Co.  V.  Trempealeau,  35  Wis.,  258,  which  arose  under  the  same  grant 
we  are  here  considering,  it  was  held,  among  other  things,  that  "  the 
fact  that  the  lands  in  question  were  granted  by  Congress,  subject  to 
the  disposal  of  the  state  Legislature,  to  aid  in  the  construction  of 
the  railroad  described  in  the  act,  and  for  no  other  purpose,  does 
not  deprive  the  Legislature  of  the  power  to  tax  them  after  they 
have  been  earned  by  and  become  the  property  of  the  railroad  com- 
pany." In  that  case  the  present  chief  justice,  among  other  things, 
said :  "  The  state  may,  doubtless,  relinquish  its  right  to  tai  in  ik 
particular  case,  but  it  is  well  settled  that  an  abanoonment  of  this 
right  is  never  presumed.  As  fast  as  the  company  acquired  the 
tifle  by  the  construction  of  the  road,  the  trust  was,  pro  tanto, 


WISCOirSIN  CENTRAL  E.  R*  CO,  V.  TATLOB  CO.  641 

exited.  The  right  to  tax  existed  as  soon  as  the  ownership  of  the 
lands  was  clianged  and  they  became  private  property.  They  then 
became  liable  to  taxation  and  other  burdens  equally  with  the  lands 
belonging  to  natural  persons."  This  was  so  held,  notwithstanding 
the  acceptance  by  the  state  of  the  grant,  subject  to  the  conditions 
therein  contained,  and  its  consent  to  execute  the  trust  therebjr 
created,  pursuant  in  all  things  to  the  terms,  limitations,  and  condi- 
tions of  said  act. 

That  case  was  affirmed  on  writ  of  error  from  the  Supreme  Court 
of  the  United  States.  93  U.  S.,  595.  But  this  court  in  that  case 
went  still  further,  and  declared,  in  effect,  that  under  the  reserved 
power  in  our  state  Constitution  the  Legislature  might  withdraw 
exemptions  previously  granted,  even  as  to  lands  patented  to  the 
railroad  in  pursuance  of  this  same  grant  of  May  6, 1864.  See  also 
Thompson  v.  Pacific  E.  R.,  9  WaU.,  579 ;  People  v.  Shearer,  30 
Cal.,  645 ;  People  v.  C.  P.  R.  R.  Co.,  43  Cal.,  398 ;  Carroll  v.  Perry, 
4  McLean,  25 ;  Carroll  v.  Safford,  3  How.,  441 ;  Witherepoon  v. 
Duncan,  4  WaQ.,  210. 

It  follows  as  a  natural  sequence,  from  the  authorities  cited,  that 
as  fast  as  any  of  the  lands  in  question  were  earned  by  the  plaintiff 
by  the  completion  of  its  road,  and  became  patented  to  it,  they 
thereby  became  relieved  of  the  trust  and  burden  implied  in  the 
grant.  Thereafter  they  were  held  by  the  company  under  the 
patents,  with  the  same  right  of  absolute  disposition  as  lands  held 
by  individuals  under  patents  by  purchase  from  the  general  gov- 
ernment. The  title  and  ownersliip  of  the  lands  having  passed,  not 
only  beyond  the  control  of  the  United  States,  but  also  beyond  the 
control  of  the  state,  they  must,  like  all  other  private  property,  be 
subject  to  such  burdens  of  government  as  the  state,  subject  to  con- 
stitutional limitations,  may  in  its  wisdom  and  discretion  impose 
upon  them. 

But  counsel  insist  that  the  acts  of  the  Legislature  purporting  to 
exempt  the  lands  in  question  from  taxation  were  in  violation  of 
section  1,  art.  8,  of  the  Constitution  of  this  state,  which  declares 
that  "  the  rule  of  taxation  shall  be  uniform,  and  taxes  shall  be 
levied  upon  such  property  as  the  Legislature  shall  prescribe."  The 
importance  of  the  question  suggested  cannot  be  overrated.  It  is 
fundamental.  It  strikes  at  the  very  source  of  power  in  the  raising 
of  revenue.  It  reaches  beyond  the  property  in  question,  and  touches 
all  property  and  rights  of  property  to  which  any  legislative  discrim- 
ination in  the  assessment  and  collection  of  taxes  has  or  may  at  any 
time  in  tlie  future  be  applied.  It  is  confined  to  no  particular  class 
of  property,  but  may  be  made  applicable  to  any.  It  is  confined  to 
no  countv,  but  will,  in  one  form  or  another,  reach  every  county 
within  the  commonwealth.  It  is  confined  to  no  class  of  citizens 
nor  corporations,  but  may  be  made  applicable  to  any  or  all.  It 
involves  the  question  whether  the  Legislature  has  any,  and,  if  so, 
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what  discretion  on  the  subjects  of  taxation.  It  is  not  a  question 
of  the  abuse  of  power,  but  of  the  existence  of  power.  It  is  not 
whether  the  power  is  restricted  too  much  or  too  little  by  the  Con- 
stitution, but  just  how  far  has  the  Legislature  the  power  to  pre- 
scribe the  property  upon  which  taxes  are  to  be  levied  ?  This  is  the 
question  wnicli  squarely  confronts  us.  We  have  been  urged  with 
great  ability  to  give  the  section  such  construction  as  to  forever 
pi-event  unjust  discrimination  by  the  Legislature,  and  grave  conse- 

^nences  have  been  assumed  as  the  result  of  a  different  construction, 
►n  the  other  hand,  we  have  been  urged  with  equal  ability  that  such 
a  decision  would  unseat  many  titles,  stop  revenue,  necessitate  an 
immediate  revision  of  the  laws  of  taxation,  and  possibly  the  calling 
a  constitutional  convention.  The  answer  to  all  this  is  obvious,  fi 
is  no  part  of  the  duty  of  the  court  to  make  or  unmake,  but  simply 
to  construe  this  provision  of  the  Constitution.  All  questions  of 
policy ;  all  questions  of  restriction  and  unjust  discrimmation ;  all 
questions  ot  flexibility  and  adjustability,  to  meet  the  varied  wants 
and  necessities  of  the  people,  must  be  regarded  as  having  been 
fully  considered  and  conclusivelv  determined  by  the  adoptions  of 
the  Constitution.  The  oath  of  all  is  to  support  it  as  it  is,  and  not 
as  it  might  have  been.  To  do  so  may,  in  some  cases,  lead  to  indi- 
vidual hardships,  but  to  do  otherwise  would  be  most  portentous 
with  evil. 

The  real  question,  then,  is :  What  words  are  employed  I  what 
command  do  they  utter  ?  In  other  words,  it  is  the  plain  duty  of 
the  court  to  find  out,  if  possible,  the  extent  of  the  inhibition  upon 
the  Legislature  in  prescribing  the  property  which  shall  be  subject 
to  taxation,  and  then,  in  the  light  of  the  authorities,  proclaim  it. 
With  such  grave  considerations,  and  consequences  so  vast  and 
enduring,  it  is  well  to  move  slow,  and,  if  possible,  with  fixed  san- 
dals, and  upon  no  slippery  pathway.  The  diflSculty  which  con- 
fronts us  is  not  a  lack  of  decisions  in  this  court  on  the  subject,  but 
rather  a  departure,  not  only  in  principle  and  theory,  but  in  fact, 
by  the  majority  of  a  divided  court,  from  a  decision  made  by  a 
united  court  in  1855,  and  then  a  subsequent  return  by  such 
majority  to  the  former  decision,  with  the  announcement  that  their 
opinions  were  unchanged  as  to  the  principles  and  theory  of  the 
law;  and  hence  such  opinions  continued  to  impregnate  other 
decisions  with  statements  in  conflict  with  the  import  of  the  first 
decision.  In  view  of  such  departure,  it  may  be  well  to  examine 
the  clause  of  the  Constitution  in  question,  in  tne  hght  of  its  history, 
before  examining  it  in  the  light  of  adjudged  cases.  In  the  earlier 
constitutions  of  tlie  several  states  there  were  no  express  limitations 
upon  the  powers  of  the  Legislature  over  the  subjects  of  taxation. 
Tne  same  is  true  of  several  at  the  present  time,  "feeanng  in  mind 
a  rule  of  construing  a  state  Constitution,  often  asserted  by  this  and 
other  courts,  that  such  Constitution  is  not,  like  the  Constitution  of 
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the  United  StAtes,  a  grant  of  power,  but  rather  a  limitation  upon 
the  powers  of  the  state  Legislature,  and  that  it  is  competent  for  the 
state  Legislature  to  exercise  all  Legislative  power  not  forbidden  by 
the  Constitution  of  the  state,  nor  the  United  States,  nor  delegated 
to  the  general  government,  and  it  follows  that  all  such  state  con- 
stitutions, which  contained  no  such  limitation  upon  the  subject  of 
taxation,  left  the  Legislature  with  plenary  power  over  the  question, 
subject  only  to  the  grants  and  limitations  contained  in  the  national 
Constitution. 

Under  the  British  constitution  no  act  of  the  sovereign  could  he 
styled  unconstitutional  unless  it  was  inconsistent  with  some  princi- 
ple or  maxim  which  the  supreme  government  had  expressly 
adopted  or  habitually  observed,  and  which  was  conformable  to  the 
general  opinion  and  sentiments  of  the  community  which  were 
shocked  by  the  act  complained  of.  1  Austin,  249.  And  again : 
"  As  against  the  monarch,  properly  so  called,  or  as  against  the  sov- 
ereign Dody  in  its  collective  and  sovereign  capacity,  the  so-called 
laws  which  determine  the  Constitution  of  the  state,  the  ends  or 
modes  to  and  in  which  the  sovereign  powers  shall  be  exercised,  are 
not  properly  positive  laws,  but  are  laws  set  by  general  opinion,  or 
merely  ethical  maxims,  which  the  sovereign  spontaneously  ob- 
serves." 2  Austin,  1018.  In  this  country  the  people  have  not  left 
the  law-making  power  to  the  spontaneous  observance  of  "  ethical 
maxims,"  but  have,  by  written  constitutions,  rigidly  fixed  limits 
for  each  department  of  the  several  state  governments,  beyond 
which  they  cannot  go.  While  the  law-making  power  in  each, 
however,  does  not  transcend  the  limits  so  fixed,  nor  interfere  with 
the  powers  granted  to  the  general  government,  its  discretion,  as  to 
matters  committed  to  it,  is  just  as  absolute  as  the  British  Parlia- 
ment. In  those  states,  therefore,  where  there  was  an  absence  of 
any  constitutional  restriction  on  the  subject  of  taxation,  the  legis- 
lative power  over  it  was  absolute,  provided  there  was  no  infringe- 
ment of  Federal  authority.  Remembering  the  extreme  diligence 
with  which  wealth  is  often  sought,  and  the  means  frequently 
resorted  to,  under  the  cover  of  law,  to  obtain  it,  and  the  wisdom 
of  such  imrestricted  power  may  be  seriously  questioned,  as  it  leaves 
the  people  to  be  reconciled  to  discriminations  in  taxation  only  by 
what  Ciuef  Justice  Marshall  termed  "  the  magic  of  the  word  '  con- 
fidence.'"    4  Wheat.,  431. 

The  Constitution  of  Tennessee,  adopted  in  1796,  seems  to  have 
been  the  first  to  expressly  limit  the  power  of  the  Legislature  on  the 
subject  of  taxation.  Section  26,  art.  1,  declared  :  "  AH  lands  liable 
to  taxation  in  this  state,  held  by  deed,  grant,  or  entry,  shall  be 
taxed  equally  and  uniform,"  etc.  In  1834  it  was  slightly  changed, 
and  section  2,  art.  2,  declared  :  "  All  property  shall  be  taxed  accord- 
ing to  its  value ;  that  value  to  be  ascertained  in  such  manner  as  the 
L^islature  shall  direct,  so  that  the  same  shall  be  equal  and  uniform 
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throughout  the  state.  No  one  species  of  property  from  which  a 
tax  may  be  collected  shall  be  taxed  higher  than  any  other  species 
of  property  of  equal  value."  Section  20,  art.  8,  of  the  Constitution 
of  Illinois,  adopted  in  1818,  provided  that  "  the  ^node  of  levying  a 
tax  shall  be  by  valuation,  so  that  every  person  shall  pay  a  tax  in 
proportion  to  the  value  of  the  property  he  or  she  has  in  his  or  her 
possession."     The  same  was  continued  in  the  constitutions  subse- 

?uently  adopted  in  that  state.  In  1819,  section  8,  art.  6,  of  the 
lonstitution  of  Alabama  declared  that  ''  all  lands  liable  to  taxation 
in  this  state  shall  be  taxed  in  proportion  to  their  value."  In  1820, 
section  8,  art.  9,  ot  the  Constitution  of  Maine  declared  that  '*  all 
taxes  upon  real  estate,  assessed  by  authority  of  this  state,  shall  be 
apportioned  and  assessed  equally,  according  to  the  just  value 
thereof."  In  1820,  section  19,  art.  3,  of  the  Constitution  of  Mis- 
souri declared  ^^that  all  property  subject  to  taxation  in  this  state 
shall  be  taxed  in  proportion  to  its  value." 

Sections  1  and  2,  "  Revenue,"  art.  7,  of  the  Constitution  of  Ar- 
kansiis,  adopted  in  1836,  declared  that  "all  revenue  shall  be  raised 
by  taxation,  to  lye  fixed  by  law.  All  property  subject  to  taxation 
shall  he  taxed  according  to  its  value,  that  value  to  be  ascertained 
in  such  manner  as  the  General  Assembly  shall  direct,  making  the 
same  equal  and  uniform  throughout  the  state.  No  one  species  of 
property  from  which  a  tax  may  be  collected  shall  be  taxed  higher 
than  another  species  of  proj)erty  of  equal  value."  In  1838,  section 
1,  art.  8,  of  the  Constitution  of  Florida  declared  that  "  the  General 
Assembly  shall  devise  and  adopt  a  system  of  revenue,  having 
regard  to  an  equal  and  uniform  mode  of  taxation,  to  be  gener3 
throughout  the  state."  In  1845,  article  127  of  title  6  of  the  Con- 
stitutiim  of  Ijouisiana  declared  that  "  taxation  shall  be  equal  and 
uniform  throughout  the  state.  After  1848  all  property  on  which 
taxes  may  be  levied  in  this  state  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  a^  directed  by  law.  No  one  species  of 
property  shall  be  taxed  higher  than  another  species  of  property  of 
equal  value  on  which  taxes  shall  be  levied."  In  1845,  section  27, 
art.  7,  of  the  Constitution  of  Texas  declared  that  "  taxation  shall 
be  equal  and  uniform  throughout  the  state.  All  property  in  tliis 
state  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as 
directed  by  law,  except  .  .  .  exemptions."  In  1846,  section 
0,  art.  1,  01  the  Constitution  of  Iowa  declared  that  ''all  laws  of 
a  general  nature  shall  have  a  uniform  operation.  The  General 
Assembly  shall  not  grant  to  any  citizen  or  class  of  citizens  privi- 
leges or  immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens."  And  section  30,  art.  3,  declared  that  "  the 
General  Assembly  shall  not  pass  local  or  special  laws  .  .  .  for  the 
assessment  and  collection  of  taxes  for  state,  county,  or  road  pur- 
poses ;   .   .   .   and  in  all  .   .   .   cases  where  a  general  law  can  be 
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made  applicable,  all  laws  shall  be  general  and  of  uniform  opera- 
tion throughout  the  state. 

Thus  it  appears  that,  prior  to  the  adoption  of  our  State  Constitu- 
tion, 10  states  had  each  undertaken,  by  its  Constitution,  to  limit  the 
powers  of  its  Legislature  on  the  subject  of  taxation.  The  other 
states  then  forming  the  Union  were  at  that  time  without  inhibi- 
tions on  the  subject.  Our  Constitutional  Convention  contained 
many  able  men,  and  several  able  lawyere.  In  the  important  work 
of  devising  and  adopting  a  Constitution,  we  must  assume  that  they 
carefully  examined  the  constitutions  of  the  several  states,  especially 
upon  so  important  a  subject  as  that  of  taxation.  To  do  otlierwise 
would  have  been  a  dereliction  of  duty  that  no  one  who  is  acquainted 
with  the  men  would  think  of  for  a  moment.  If  our  statement  is 
correct,  then  they  found,  on  examination,  that  19  states  were 
without  restriction  on  the  subject,  and  10  with  restriction.  Of 
the  10  constitutions  containing  restrictions,  four  do  not  contain  the 
word  "  uniform,"  which  is  the  controlling  word  in  the  section  of 
our  Constitution.  Six  do  contain  the  word  "  uniform,"  but  in  each 
case  it  is  coupled  with  terms  of  equality,  universality,  and  valua- 
tion, or  some  of  them,  and  with  exceptions  as  to  the  exemption  of 
certain  designated  property.  In  Tennessee  and  Arkansas,  it  seems, 
they  were  unwilling  to  risk  the  limitation  on  the  value  being  "equal 
ana  uniform,"  but  added  terms  of  universality,  and  that  no  "  one 
species  of  property  .  .  .  shall  be  taxed  higher  than  another 
species  of  property  of  equal  value."  So,  in  Louisiana,  being  un- 
willing to  risk  the  limitation  on  the  words  "  taxation  shall  be  equal 
and  uniform,"  added  that  after  1848  property  should  be  taxed  in 

Eroportion  to  its  value,  and  that  no  one  species  of  property  should 
e  taxed  higher  than  another  of  equal  value.  The  import  of  the 
provision  in  the  Iowa  Constitution  was  the  nearest  approach  to  the 
one  adopted  in  this  state,  but  the  phraseology  used  was  very  much 
different.  The  question  of  prohibiting  all  exemptions  and  author- 
izing certain  exemptions  was  brought  prominently  before  the  con- 
vention, and  after  discussion  to  the  effect  that  the  naming  of  certain 
exemptions  would,  impliedly,  prohibit  the  Legislature  n-om  grant- 
ing any  others,  the  convention  refused  to  specifically  name  the 
property  to  be  exempted.  So  an  amendment  was  proposed  in 
these  words :  "  Section  1.  All  taxes  levied  in  this  state  shall  be 
uniform  and  equal,  and  shall  be  assessed  upon  a  just  valuation  of 
real  and  personal  property."  But  the  amendment,  with  another 
section  relating  to  exemptions,  was  voted  down.  This  proposed 
section,  so  voted  down,  was  almost  identical  with  a  portion  of  the 
sections  then  existing  in  the  constitutions  of  Tennessee,  Arkansas, 
Louisiana,  and  Texas ;  but  in  Tennessee,  Arkansas,  and  Louisiana  it 
had  an  additional  feature. 

The  section  originally  proposed  in  our  convention  was :  "  Section 
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1.  All  taxes  levied  in  this  State  shall  be  as  nearly  eqaal  as  may 
be ;"  with  another  section  covering  exemptions.  'But  finally  the 
latter  section  was  stricken  out,  and  on  motion  of  Edward  V. 
Whiton,  thto  a  delegate  in  the  convention,  and  afterwards  chief 
Justice  of  this  court,  the  first  section  was  amended  by  adding  the 
words,  "  and  shall  be  levied  upon  such  property  as  the  Legislature 
ehall  prescribe;"  and  subsequently,  after  much  discussion,  and 
various  proposed  amendments  had  been  voted  down,  on  motion  of 
Mr.  Whiton  the  first  part  of  the  proposed  section  was  sti-icken  out, 
and  in  lieu  thereof  there  was  inserted  the  words,  "  the  rule  of  taxa- 
tion shall  be  uniform  throughout  this  State ;"  so  that  Judge 
"Whiton  was  really  the  author  of  what  is,  substantially,  the  section 
as  it  now  stands.  It  would  appear,  from  the  debate  in  the  conven- 
tion, that  some  were  in  favor  of  binding  the  Legislature  firmly 
both  as  to  taxation  and  exemptions,  while  there  were  others  who 
favored  flexibility  as  to  both.  The  result  was  a  compromise,  and 
the  adoption  of  the  unique  expression  upon  the  subject  found  in 
our  fundamental  law.  irossibly  it  would  have  been  better  for  the 
people  at  large  had  the  Constitution,  in  addition  to  a  uniform  rule 
of  taxation,  required  an  equality  of  valuations  and  assessments,  and 
prohibited  all  discriminations  by  provisions  similar  to  those  which 
then  existed  in  some  of  the  constitutions  to  wliich  we  have 
referred.  But  it  is  to  be  remembered  that  the  embryo  State  con- 
tained but  few  people  at  the  time,  scattered  over  a  broad  extent  of 
territory,  vrith  resouixjes  undeveloped,  purposes  unfixed,  industries 
undetemiined,  capital  largely  borrowed,  credit  unestablished,  profits 
uncertain  and  in  many  cases  purely  speculative,  and  hence  the 
refusal,  after  calm  consideration,  to  aaopt  the  rigid  limitations 
found  in  some  of  the  constitutions  named.  Besides,  if  we  mistake 
not,  none  of  the  original  thirteen  states  had  at  that  time  any  such 
constitutional  restriction,  nor  had  Ohio,  Indiana,  or  Michigan,  and 
hence  the  men  who  composed  the  convention  were  mostly  from 
the  states  having  no  sucn  limitations — ^a  fact  naturally  creating  a 
bias  in  their  minds  against  it. 

Profiting  by  the  Bght  of  this  history,  and  the  evident  circum- 
stances attending  the  deliberations  of  the  convention,  let  us  seek 
such  further  aid  as  we  may  be  able,  from  a  careful  consideration 
of  the  juridical  discussions  which  followed,  to  the  end  that  we  may, 
if  possible,  ascertain  the  exact  extent  of  the  limitations  imposed  by 
the  section.  The  first  case  which  came  before  this  court,  involving 
the  question,  was  the  M.  &  M.  R.  R.  Co.  v.  Board  of  Sup'rs  ot 
the  County  of  Waukesha,  9  Wis.,  431.  That  was  a  bill  in  equity 
to  restrain  the  supervisors  and  certain  oflBcers  from  collecting  a  tax 
levied  and  assessed  for  the  year  1854  upon  the  road,  track,  depot, 
and  fixtures  of  the  complainant,  located  m  and  through  the  town  of 
Eagle,  valued  at  several  thousand  dollai-s,  and  which  tax  was  levied 
for  town,  county,  state,  and  school-district  purposes,  and  the  fees  of 


WISCONSIN  CENTRAL  B.  R-  CO.  V.  TAYLOB  CO.  647 

ofiioers  for  collecting  the  same.  The  gravamen  of  the  bill  was  that, 
under  and  bj  virtue  of  an  act  entitled  '*  An  act  taxing  raih'oads 
and  plank-roadfl,"  approved  April  1,  1864,  it  had  been  made  the 
duty  of  the  railroaa  company  to  pay  to  the  treasurer  of  the  state, 
for  the  use  of  the  state,  on  or  before  January  10th  in  each  year,  a 
sum  equal  to  1  per  centum  on  the  gross  earnings  of  their  road,  and 
which,  by  the  terms  of  the  act,  was  declared  to  be  "  in  lieu  of  and 
in  full  of  all  the  taxes  of  every  name  and  kind  upon  the  road  or 
other  property  belonging  to  the  complainants."  And  the  bill 
further  alleged  that  the  act  provided  that  it  should  "  not  be  lawful 
to  levy  or  assess  thereupon  any  other  or  further  assessments  or  tax 
for  any  purpose  whatever,  and  that  at  the  time  of  the  levying  and 
assessing  of  the  tax  the  said  act  was  in  full  force,  and  was  then  still 
ji  force,  and  that  therefore  the  tax  so  levied  and  assessed  was 
without  authority  in  law,  illegal,  and  absolutely  void,  and  prayed 
that  the  same  might  be  so  decreed,  and  for  an  injunction  accord- 
ingly." March  16,  1855,  the  defendants  demurred,  principally 
upon  the  grounds  that  there  was  no  equity  in  the  bill ;  tiiat  the  act 
of  April  1,  1854,  was  unconstitutional ;  and  that  the  taxes  so  levied 
under  the  general  law  were  properly  and  l^ally  assessed.  June 
11,  1855,  that  learned  circuit  judge,  Levi  Hubbell,  overruled  the 
demurrer,  and  gave  his  reasons  therefor  at  length.  Among  other 
things  he  said : 

"The  defendants  contend  that  under  the  law  in  question  Hhe 
rule  of  taxation '  is  not  uniform  :  (1)  Because  it  establishes  a  rule 
of  taxation  for  property  belonging  to  companies  mentioned,  differ- 
ing from  the  general  rule  appncable  to  the  taxation  of  other 
property — it  being  a  tax  upon  mcome  instead  of  a  ratable  tax  upon 
value ;  (2)  because  it  levies  a  state  tax,  and  exempts  from  town, 
county,  and  district  taxes ;  (3)  because  it  establishes  a  new  mode 
of  levying  taxes,  differing  from  the  general  rule.    ...   I  am  com- 

?3lled  to  dissent  from  all  the  positions  taken  by  the  defendants, 
heir  error  arises  in  part,  I  apprehend,  from  looking  at  the  first 
clause  of  the  section  quoted,  without  due  regard  to  the  remainder. 
The  last  clause  qualifies  and  controls  the  first :  '  Taxes  shall  be 
levied  upon  such  property  as  the  Legislature  shall  prescribe.'  No 
property  can  be  lawfully  taxed  until  the  Legislature  authorizes  and 
requires  it  to  be  done ;  and,  of  course,  no  property  can  be  taxed 
when  the  Legislature  prohibits  its  being  done.  The  Legislature  is 
vested  with  the  absolute  power  of  declaring  what  property  through- 
out the  state  shall  be,  and  what  shall  not  be,  subject  to  taxation. 
This  power  has  been  variously  exercised  from  the  first  organization 
of  the  state  government,  and  almost  every  Legislature  has  restricted 
or  extended  the  quantity  or  character  of  property  coming  within 
the  rule.  Large  amounts  of  both  real  and  pereonal  property  have 
been  wholly  exempted  from  taxation."  9  Wis.  434.  After  nam- 
ing many  species  of  property  which  had  so  beefn  exempted,  he 


648  WISCONSIN  CENTRAL  R.  B.  CO.  tJ.  TAYLOR  CO. 

adds:  ^'AU  this  has  been  wholly  exempted.  This  exercise  of 
power  on  the  part  of  the  Legislature  has  not,  to  my  knowled^ 
Deen  questioned,  and  there  is  no  doubt  that  to  this  long  list  we 
Legislature  might  have  added  the  property  of  all  railroad  and 
plank-road  coinpanies.  And  if  it  might  exempt  wholly,  why 
not  in  part?  The  major  power  includes  the  mmor.  A  general 
power  to  pardon  includes  the  right  to  annex  conditions  and  to 
graivt  reprieves.  I  see  no  reason  why,  upon  this  principle,  the  law 
m  question,  which  operates  as  a  partial  exemption  from  general 
taxation,  may  not  be  valid.  Regarding  the  annual  payment  to  the 
state  as  a  tax,  as  the  defendants  claim,  why  might  not  the  Legisla- 
ture grant  exemption  in  all  other  respects !  The  law  certainly  is 
not  void  because  it  is  not  worse,  and  does  not  confer  greater  priv- 
ileges upon  these  companies,  to  wit,  total  exemption.  But  I  regasd 
the  payment  to  the  state  not  as  a  tax,  but  as  a  bonns  or  compensa- 
tion for  the  exemption  granted.  The  whole  substance  and  eflEect 
of  the  law  is  to  release  those  companies  absolutely  from  all  ordi- 
nary taxes  for  ordinary  purposes,  upon  the  condition  of  an  annual 
payment  to  the  state."  rages  434—5.  "Kow,  the  legislature 
naving  full  power  to  grant  the  privilege  of  exemption  to  those 
companies,  has  done  it  upon  its  own  terms — ^that  of  paying  to  the 
state  a  portion  of  their  annual  income ;  and  I  see  no  ground  of 
principle  u}X)n  which  to  deny  the  power  or  to  question  its  right- 
ful exercise.  But,  allowing  to  the  aefendants  the  benefits  of  their 
own  premises  in  their  broadest  scope,  I  am  still  forced  to  the  same 
conclusion."  Page  435.  ..."  Under  every  view  which  I  have 
been  able  to  take  of  this  case,  I  cannot  but  regard  the  Act  of  April 
1,  1854  (whether  its  provisions  be  wise  and  equal  or  otherwise),  as 
within  the  constitutional  power  of  the  Legislature,  and  therefore 
valid."     Page  436. 

From  this  decision  of  Judge  Hubbell,  overruling  the  demurrer, 
the  defendants  immediately  took  an  appeal,  and  the  same  came  on 
for  argument  in  this  court,  July  20,  1855.  The  records  of  this 
court  show  that  the  argument  consumed  six  consecutive  davB. 
With  such  exhaustive  arguments,  by  most  eminent  counsel,  the 
members  of  the  court  must  have  been  thoroughly  aroused  to  the 
importance  of  the  questions  involved,  and  hence  must  have  fully 
deliberated  thereon  before  coming  to  a  conclusion.  On  this  bench, 
at  the  time,  sat  Chief  Justice  Wniton,  the  acknowledged  leader  in 
the  constitutional  convention,  and  the  author  of  the  very  section  of 
the  constitution  under  consideration.  Upon  one  side  of  him  was 
Judge  A.  D.  Smith,  whose  ability  has  never  been  questioned,  and 
whose  learning  in  the  law  and  liberal  culture  has  been  much  ad- 
mired ;  while  upon  the  other  side  was  the  present  chief  justice, 
who  had  just  taken  his  seat  upon  the  bench,  but  who  was  also  a 
colleague  of  Chief  Justice  Whiton  in  that  constitutional  convention, 
taking  part  in  all  the  discussions,  deliberations,  and  votes  pertain- 


WISCONSIN  CENTRAL  B.  B.  CO.  V.  TAYLOR  CO.  649 

ing  to  the  adoption  of  this  very  section.  With  a  court  composed 
of  such  judges,  after  such  discussions,  and  upon  such  a  question, 
it  would  seem  almost  impossible  that  there  should  be  any  mistake 
in  the  conclusion  reachea.  The  records  of  the  court  show  that  the 
decision  was  not  announced  until  November  17,  1855,  nearly  four 
months  after  the  argument,  and  then  simply  to  the  effect  that  the 
order  overruling  the  demurrer  to  the  bill  was  aflSrmed.  That  de- 
cision, by  a  united  court,  however,  like  the  decision  of  Judge  Hub- 
bell,  appealed  from,  was  necessarily  adverse  to  each  and  every  point 
raised  by  the  demurrer.  By  that  decision,  this  court,  among  other 
things,  necessarily  held  that  by  the  act  mentioned  the  Legislature 
had  exempted  all  property  of  the  railroad  from  any  and  all  taxa- 
tion for  county,  town,  and  school  purpose,  and  that  such  exemp- 
tion was  constitutional  and  valid ;  and  had  also  exempted  all  such 
property  from  all  taxes  for  state  purpose,  and  of  all  other  taxes  of 
every  name  and  kind,  on  the  basis  of  valuation,  as  taxes  on  other 
property  were  assessed  and  collected  by  general  laws,  and,  in  lieu 
thereof,  required  the  railroad  company,  under  said  act,  to  pay  to 
the  treasurer  of  the  state,  for  the  use  of  the  state,  on  or  before 
January  10th  of  each  vear,  a  sum  equal  to  1  per  centum  on 
the  gross  earnings  of  their  road,  and  that  such  exemption  and  dis- 
crimination were  constitutional  and  valid. 

It  is  true  that  no  opinion  was  ever  written  giving  the  reasons 
for  the  conclusions  so  reached  by  the  court,  but  the  decision  so  nec- 
essarily made  became  thereupon  just  as  binding  upon  the  court,  and 
as  a  rule  of  construction,  as  though  the  opinion  had  been  volumin- 
ous. The  writing  of  the  opinion  of  the  court  fell  to  the  lot  of 
Judge  Smith,  and  it  appears  from  the  records  of  the  court  that  the 
papers  in  the  case  were  in  fact  retained  nearly  fifteen  months  after 
the  decision  was  announced,  apparently  for  the  purpose  of  enabling 
him  to  write  the  opinion,  before  they  were  remitted,  but  which  he 
finally  failed  to  do,  except  to  file  his  own  mere  memoranda,  found 
in  9  ^is.,  449.  The  present  chief  justice  has  more  than  once 
attested  to  the  great  care  and  deliberation  of  the  court  in  reaching 
the  conclusions  in  that  case  (9  Wis.,  427  ;  11  Wis.,  47),  and  we  may 
add  that  he  has  often  expressed  hi  deep  regret  that  the  full,  clear, 
and  logical  oral  opinion  expressed  by  Chief  Justice  Whiton,  while 
the  case  was  under  consideration,  had  not  been  reduced  to  writing 
and  filed  in  the  case  for  the  guidance  of  all. 

The  case  of  Knowlton  v,  Sup'rs  of  Kock  Co.,  9  Wis.,  410,  came 
before  this  court  at  the  first  term  after  Judges  Dixon  and  Paine 
came  upon  the  bench ;  and  the  questionthereinvolved  was  whether 
the  provision  in  the  charter  of  Janesville,  which  provided  that  lands 
within  the  city  limits  "  used,  occupied,  or  reserved  for  agricultural 
or  horticultural  purposes,"  should  not  pay  a  tax  exceeding  one- 
half  as  much  on  a  dollar  as  lands  lying  within  recorded  plats  in 
said  city ;  and  it  was  there  held  by  Judges  Dixon  and  Paine  that 
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8nch  dificrimiDation  was  unconstitntional  and  void.  The  opinion 
of  the  majority  of  the  court  was  written  by  Judge  Dixon,  and  is 
quite  lengthy  ;  but  refers  to  no  adjudged  case  except  Milwaukee  & 
Mississippi  11.  Co.  v.  Board  of  Sup'rs  of  the  Counter  of  Wau- 
kesha, referred  to,  and  the  same  was  overruled  by  himself  and 
Judge  Paine,  or  rather  treated  by  them  as  being  of  no  binding 
force  as  a  decision  of  the  court,  for  the  apparent  reason  that  no  opin- 
ion had  been  written  and  filed  in  the  case,  and  that  the  case  had 
never  been  reported.  The  present  chief  justice,  however,  dissented 
from  that  decision,  and  reiterated  and  followed  Milwaukee  &  Mis- 
sissippi R.  Co.  V.  Waukesha,  and  maintained  that,  within  the  prin- 
ciples of  that  decision,  it  would  have  been  competent  for  the  Leg- 
islature to  have  provided  that  the  farming  and  garden  lands  within 
the  limits  of  the  city  of  Janesville  might  have  been  subject  to  a 
different  rule  of  taxation  for  city  purposes  than  the  other  real  esr 
tate  therein  situated.     Page  428.     And  he  adds : 

"The  division  of  property  into  real,  personal,  and  mixed,  we 
consider  a  mere  arbitraiy  division,  which  the  Legislature  might  or 
might  not  regard  in  the  imposition  of  taxes.  The  Legislature  might 
adopt  other  classifications  of  property,  imposing  the  tax  upon  those 
vaiious  classifications  or  kindsoi  property,  and  the  rule  oi  uniform- 
ity would  be  preserved.  [Page  428.]  The  Legislature  could  pre- 
scribe the  property  upon  which  taxes  were  to  be  levied,  and  the 
constitution  required  that  the  rule  sliould  be  uniform  upon  that 

froperty.  [Pace  429.1     ...     In  prescribing  the  rule  of  taxation, 
do  not  thiuK  the  framers  of  the  constitution  were  proceeding 
upon  the  idea  that  all  property  should  be  subject  to  taxation,  and 
that  a  tax  should  be  equal  and  uniform  according  to  value  of  prop- 
erty, for  if  they  had  so  intended  they  would  have  incorporated  a 
{revision  designed  to  accomplish  that  result,  as  had  been  done"  in 
louisiana  and  other  states,  as  above  mentioned. 
In  Weeks  v,  Milwaukee,  10  Wis.,  242,  Paine,  J.,  approvingly 

3 notes  the  remark  of  Bartley,  C.  J.,  in  Bank  v.  Hines,  3  Ohio  St.,  15, 
lat  "uniformity  in  taxation  im])lies  equality  in  the  burden  of  tax- 
ation ;"  hut  the  learned  justice  failed  to  note  that  Bartley,  C.  J.,  was 
construing  a  section  in  the  Ohio  constitution  adopted  three  years 
after  the  constitntion  in  this  state  was  adopted,  and  which,  instead 
of  following  the  langua«:e  of  our  constitution,  read  as  follows : 
"Laws  shall  be  passed  taxing  by  a  uniform  rule  all  moneys,  credits, 
investments  in  bonds,  stocks,  joint-stock  companies,  or  otherwise, 
and  also  all  real  and  personal  property,  according  to  its  true  value 
in  money,"  except  certain  exemptions  named.  And  so  it  appears 
that  Bartley,  C.  J.,  was  construing  a  constitution  containing  an 
important  provision  taken  from  constitutions  which  our  conven- 
tion in  substance  refused  to  adopt ;  and  hence  he  said :  "  This  pro- 
vision re(|iiire8  aU  property  of  every  description  in  the  state  to  be 
taxed  by  a  uniform,  ruU^  and  at  its  true  vcutie  m  money j  with  the 
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exception  of  certain  enumerated  exemptions."  Page  13.  The  ital- 
ics are  in  the  original.  Under  such  a  provision  there  would  be  no 
difficulty  in  holding  that  all  property  of  every  description  in  the 
state  must  be  taxed  at  its  true  value  in  money  by  a  uniform  rule, 
and  hence  the  burden  of  taxation  would  necessarily  be  equal.  But 
the  Legislature  of  Wisconsin  were  never  under  any  such  constitu* 
tional  restriction,  and  the  people,  in  constitutional  convention,  ex- 
pressly refused  to  so  lunit  tne  legislative  power. 

Lumsden  v.  Cross,  10  Wis.,  282,  involved  the  validity  of  certain 
assessments  for  improvements  in  front  of  certain  lots  in  Milwaukee, 
and  was  properly  neld  to  come  under  sec.  3,  art.  11,  of  our  state 
constitution,  and  not  under  sec.  1,  art.  8,  which  we  are  consid- 
ering ;  and,  hence,  what  was  there  said  by  Dixon,  C.  J.,  by  way  of 
reiterating  what  he  and  Justice  Paine  held  in  Knowlton  v.  Kock 
Countv,  was  necessarily  obiter.  He  there  said  :  "  The  constitu- 
tion 01  Ohio,  in  relation  to  the  general  rule  of  taxation,  is  in  effect 
the  same  as  our  own.  If  there  he  any  difference,  it  is  the  more 
stringent  of  the  two."  Page  285.  But  instead  of  being  in  effect 
the  same  as  our  own,  "  or  simply  more  stringent,"  they  are  essen- 
tially different  in  language  and  meaning,  as  we  have  already  shown. 
The  Ohio  constitution  not  only  required  that  taxation  should  be 
"  by  a  uniform  rule,"  as  our  constitution  does,  but  left  no  discre- 
tion to  the  Legislature  as  to  prescribing  the  property  which  should 
be  taxed.  It  required  that  "  all "  the  property  named  in  their 
constitution,  instead  of  such  as  might  be  named  by  the  Legis- 
lature, should  be  taxed  "  accordingto  its  true  value  in  money." 

The  State  ex  rel.  A.tt'y  Gen.  -y.  rlank-road  Co.,  11  Wis.,  35,  was 
an  application  for  a  mandamus  to  compel  payment  to  the  state  in 
lieu  of  all  taxes,  under  the  same  act  ot  the  Legislature  which  thQ 
plaintiff  company  claimed  exempted  its  property  in  the  Milwaukee 
&  Mississippi  Railroad  Company  v.  Waukesha,  where  the  act  was 
declared  to  be  constitutional  and  valid  by  a  united  court ;  but  Judges 
Paine  and  Dixon  sustained  a  motion  to  quash,  on  the  ground  that 
the  same  act  was  unconstitutional  and  void.  Paine,  J.,  writing 
the  opinion  of  himself  and  Dixon,  C.  J.,  reiterates  the  position 
which  they  took  in  Knowlton  v.  Rock  County,  six  months  before, 
including  the  excuse  there  given  for  overriding,  or  rather  ignoring, 
the  solemn  decision  made  by  this  court  in  1855.  He  then  urges 
the  inapplicability  of  that  Ime  of  decisions,  holding  that  that  clause 
of  the  federal  constitution  requiring  uniformity  of  duties,  imposts, 
etc.,  throughout  the  United  States,  aid  not  prevent  discrimination 
between  different  kinds  of  property,  and  then  virtually  resting  the 
case  upon  a  single  clause  of  the  opinion  of  the  court  in  the  Exchange 
Bank  of  Columbia  v.  Hines,  3  Ohio  St.,  1,  which,  as  we  have  al- 
ready stated,  was  under  a  constitutional  provision  adopted  in  that 
state  three  years  after  ours,  and  was  taken  substantially  from  pro- 
visions in  other  state  constitutions,  which  our  constitutional  con- 
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vention  expressly  rejected,  and  particular  stress  was  laid  upon  the 
provisions  of  their  constitution  not  found  in  ours.  The  difference 
Detween  the  provision  of  our  constitution  and  that  of  Ohio  seems 
to  be  broader  than  that  between  Ohio  and  Iowa,  and  yet  the  Su- 
preme Court  of  the  latter  state,  in  comparing  the  two,  said  "  that 
the  difference  between  the  clause  of  the  constitution  of  Iowa,  relied 
upon,  and  the  clause  of  the  Ohio  constitution  upon  which  the  Su- 
preme Court  of  Ohio  based  its  decision  in  the  case  of  the  Exchange 
i3ank  v.  Hines,  supra,  is  so  essential  that  the  correctness  of  tliat  de- 
cision might  well  be  conceded  without  at  all  involving  the  neces- 
sity of  holding  that  section  722  of  the  revision  is  in  conflict  with 
our  constitution."  Macklot  v.  City  of  Davenport,  17  Iowa,  383. 
But  even  Justice  Paine  admitted  in  that  case  that  "the  same  pro- 
vision says  that '  taxes  shall  be  levied  on  such  property  as  the  Leg- 
islature shall  prescribe  ; '  and  this  necessarily  implies  that  they  may 
exempt  from  taxation  such  property  as  they  see  fit.  It  cannot  be 
denied  that,  under  this  power  of  exemption  unjust  enactments  in  re- 
spect to  taxation  might  be  made.  But  those  who  framed  the  con- 
stitution did  not  see  fit  to  prevent  such  evils  by  depriving  the  L^- 
ifilature  of  the  power."     11  Wis.,  42. 

But  to  the  views  of  Judges  Paine  and  Dixon,  declaring  the  statute 
involved  in  that  case  imconstitutional,  the  present  diief  justice 
squarely  dissented,  and  reasserted  the  doctrine  of  the  court  as  nec- 
essarily resultiiiff  from  the  decision  in  the  M.  &  M.  R.  Co.  v.  Wau- 
kesha, and  his  aissentinff  opinion  in  Knowlton  v,  Kock  County,  and 
among  other  things  made  some  healthy  suggestions.  He  said  that 
"  it  is  quite  clear  that  the  decisions  of  this  court  upon  doubtful 
questions  of  statutory  and  constitutional  law  will  not  inspire  a  very 
high  dcCTee  of  public  confidence,  if,  as  the  members  change,  they 
shall  feel  at  liberty  to  revise  and  overrule  former  adjudications  upon 
such  questions  which  have  been  made  after  the  fullest  discussion 
and  examination.  I  should,  therefore,  feel  some  reluctance,  in  view 
of  the  nature  of  the  questions  involved,  and  of  the  circumstances  of 
the  case,  in  departing  from  a  decision  so  well  considered  as  that  of 
the  M.  &  M.  K.  Co.  V,  Waukesha,  even  if  subsequent  reflection  had 
raised  some  doubt  in  my  mind  as  to  the  conclusions  of  the  judg- 
ment in  that  case ;  for  it  is  to  be  borne  in  mind  that  the  Legislature, 
in  the  recent  revision  of  the  statutes,  retained  the  law  of  1854  after 
it  had  been  in  operation  some  years,  which  would  not  have  been 
done  if  the  system  of  taxation  therein  established,  when  applied  to 
plank  and  railroad  companies,  had  been  considered  unjust  and  un- 
fair by  the  people  of  the  state.  Besides,  as  a  practical  measure, 
it  may  be  found  difficult  to  frame  a  law  which  suojects  this  kind  of 
property  to  the  same  mode  of  assessment  and  taxation,  in  the  various 
towns  and  counties,  as  are  applied  to  other  property,  and  which  will 
not  be  liable  to  a  great  deal  of  fraud  and  injustice  in  its  adminiB- 
tration.     (Page  47.)     ...     I  only  propose  making  a  few  obeer- 
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vations  upon  the  construction  given  this  section  by  the  majority  of 
the  court.  And  it  appears  to  me  that  the  signal  error  of  that  con- 
struction is  in  supposing  that  the  object  and  intent  of  the  section 
were  to  secure  equality  in  the  burdens  of  taxation,  and  that  its  de- 
sign was  to  prevent  the  Legislature  from  discriminating  between  the 
different  kinds  or  classes  of  propert  in  imposing  taxes.  It  is  very 
apparent  that  the  section  consists  of  two  clauses  whchi  essentially 
modify  and  control  each  other.  The  former  clause  should  not  be 
construed  apart  fm  the  wide  discretion  given  the  Legislature  in 
the  exercise  of  the  taxing  power  as  contained  in  the  second  clause. 
The  power  of  Legislature  to  discriminate  between  different 
classes  of  property  is  ample  and  unqualified  in  the  latter  clause." 
Pages  48-9. 

But  the  conflict  could  not  long  be  postponed.  Either  the  funda- 
mental theory  of  taxation  which,  under  tne  constitution,  had  from 
time  to  time  found  its  way  into  the  statutes  and  laws  of  the  state, 
was  to  be  uprooted  and  forever  overturned,  and  the  result  of  the 
decision  of  the  united  court  in  M.  &  M.  R.  Co.  v.  Waukesha  for- 
ever repudiated,  or  else  Judges  Dixon  and  Paine  were  to  retrace 
their  steps  and  yield  to  a  construction  which  they  had  so  vigor- 
ously repudiated. 

At  last  Kneeland  v.  Milwaukee,  15  Wis.,  454,  came  on  for  argu- 
menc  in  the  winter  of  1862.  The  question  made  was  "  whether  the 
omission  by  the  assessors  in  the  city  of  Milwaukee  to  insert  in  the 
tax  lists  the  large  amounts  of  railroad  property  there  in  pursuance 
of  that  law,"  wnich  was  declared  constitutional  in  M.  &  M.  R.  Co. 
V,  Waukesha,  and  unconstitutional  in  Attorney  General  v.  Winne- 
bago Lake  &  Fox  River  Plank-road  Co.,  did  "  not  invalidate  the 
taxes  imposed  upon  the  other  property."  The  consequences  neces- 
sarily risulting  irom  the  decision  of  the  majority  of  the  court  in 
the  last  case  cited  had  come  to  a  practical  test,  Paine,  J.,  filed  the 
leading  opinion  in  Kneeland  v,  Milwaukee,  March  15,  1862.  The 
case  had  been  argued  by  eminent  counsel.  Justice  Paine,  among 
other  things,  said  we  have  been  "  strongly  urged  by  counsel  .  . 
to  review  our  decision  overruling  the  former  decision  of  this 
court,  and,  retracing  our  steps,  hold  the  law  taxing  railroads  to  have 
been  constitutional.  I  coniess  I  have  had  great  doubts,  in  view  of 
the  possible  results  of  a  consistent  adherence  to  our  last  decision, 
whether  our  duty  does  not  require  us  to  take  this  course.  I  freely 
admit  that  all  these  results  were  not  foreseen  by  me.  The  case  in 
which  our  decision  was  made  was  made  up  by  the  parties  for  the  pur- 
pose of  testing  the  question  how  far  tlie  principle  announced  in  the 
previous  decision  of  Knowlton  v.  Rock  Co.  (supra)  would  be  applied 
to  the  validity  of  the  law  taxing  rail  and  plank-roads.  A  speedy 
decision  was  desired  and  made,  in  order  that  the  Legislature  then  in 
session  might  take  such  action  as  might  be  deemed  necessary.  .  . 
Had  the  invalidating  of  all  those  taxes  been  presented  as  one  of  the 
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probable  results  of  a  change  of  decision,  it  would  have  added  very 
greatly  to  the  force  which  I  then  believed  the  maxim  stare  decisis 
was  entitled  to.  [Page  462.]  .  .  But,  if  we  go  backwards,  we 
must  say  that  particular  classes  of  property  may  be  taxed  at  less 
rates  than  others,  and  that  the  Legislature  may  make  whatever  dis- 
crimination they  please  in  the  rates  of  taxation,  provided  only  that 
class  is  taxed  alike.  [Page  463.]  .  .  And,  believing  as  I  do 
that  a  return  to  a  construction  which  virtually  annuls  its  entire 
efficiency  for  that  purpose  would  be  more  disastrous  than  any  in- 
convenience that  woula  result  from  enforcing  the  obvious  meaning 
of  the  instrument,  I  feel  bound,  for  one,  to  stand  upon  our  last 
decision."     Pages  463-4. 

Dixon,  C.  J.,  tiled  a  separate  opinion  of  concurrence  at  the  same 
time,  but  neither  of  them  cited  any  decision  of  any  other  court  in 
support  of  their  position,  and  seemingly  took  no  note  of  the  cir- 
cumstances attending  the  adoption  of  section  1,  art.  8,  and  the 
intentional  difference  in  it  and  the  provisions  of  other  constitutions. 
The  present  chief  justice  also  iilea  a  separate  opinion  et  the  same 
time,  in  which  he  conceded  that  the  conclusions  of  Jud^  Paine 
and  Dixon  "  logically  and  inevitably"  followed  from  their  former 
decisions,  but  aeclaring  that  his  own  views  had  "remained  un- 
changed." On  a  motion  for  a  rehearing,  which  was  granted, 
Dixon,  C.  J.,  filed  an  opinion  June  2,  1862,  and,  among  other 
things,  said  :  "  As  to  rail  and  plank-road  property,  I  am  almost,  and 
I  cannot  say  but  fully,  prepared  to  return  to  tne  rule  of  taxation 
said  to  have  been  established  by  this  court  in  1855.  I  am  in  great 
doubt  and  peri)lexity  upon  the  subject.  My  views  of  the  constitu- 
tion remain  unchanged.  I  never  had,  and  never  can  have,  any 
doubt  about  that."  Page  467.  i'  I  make  this  full  declaration  of 
my  views  now,  and  without  waiting  for  further  argument,  because 
of  the  urgent  necessity  for  an  immediate  decision.  The  Legislature 
is  about  to  assemble,  convened  on  this  very  business,  and  delay  is 
impossii)le."  Pa^re  471.  At  tlie  same  time,  Paine,  J.,  filed  a  con- 
curring opinion,  in  which,  among  other  things,  he  said :  "  I  have 
become  satisfied  that,  if  we  adhere  to  the  decision  already  announced 
in  tliis  case,  it  will  invalidate  not  only  the  taxes  in  those  counties 
where  tliere  was  rail  and  plank-road  property,  but  also  the  entire 
taxes  of  the  state ;  for  the  omission  of  tnat  property  in  the  counties 
where  it  was  located  necessarily  disturbs  the  proportions  as  be- 
tween tliem  and  the  other  counties  in  the  state  equalization."  He 
then  said,  in  effect,  that  the  law  of  1860,  professing  to  exempt  rail- 
roads entirely,  and  then  requiring  them  to  pay  a  license,  was,  in 
substance,  the  same  thing  as  the  law  of  1854,  under  another  name, 
and  hence  an  adherence  to  their  former  opinion  would  aleo  invali- 
date that ;  and  then  adds ;  "  I  have  become  fully  convinced,  there- 
fore, that  no  court  can  be  justified  in  adhering  to  a  departure  from 
a  decision  once  made  upon  the  construction  of  a  constitutional  pro- 
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virion,  where  such  departure  must  uproot  so  extensively  both  the 
public  and  private  business  transactions  of  the  state."     l^age  472. 

January  13,  1863,  Paine,  J.,  filed  in  the  case  the  final  aetermi- 
nation  of  the  court,  affirming  the  decision  of  the  court  below  dis- 
missing the  bill  to  restrain  tne  collection  of  the  taxes,  instead  of 
reversing  the  same,  as  in  the  first  opinion  filed  nearly  a  year  before. 
By  this  change  the  decision  made  by  Judges  Paine  and  Dixon  in 
Attorney  General  v.  W.  L.  &  F.  K.  r.  Co.,  was  overruled,  and  tlie 
points  necessarily  decided  by  the  affirmance  of  the  order  in  M.  & 
M.  R.  Co.  V.  Waukesha  were  followed,  on  the  maxim  stare  decisis. 
Thus  this  court,  at  last,  made  the  circuit,  and  the  stone  which  the 
builders  rejected  again  became  the  head  of  the  corner.  By  that 
change  all  its  utterances  inconsisfent  with  the  points  so  necessarily 
decided  by  the  united  court,  November  17,  1866,  became  from 
thenceforth  as  mere  dicta.  But  is  it  quite  clear  that  the  decision  in 
M.  &  M.  R.  Co.  V.  Waukesha  was  contrary  to  sound  reason,  and  to  be 
sustained  only  upon  the  maxim  stare  decisis  ?  Under  the  provision 
of  the  constitution  of  Maine,  quoted  above,  and  which  is  more 
stringent  than  ours,  as  it  required  that  taxes  should  be  "  apportioned 
and  assessed  equally,  accoming  to  the  just  value  thereof,"  it  was 
held  that "  it  is  within  the  constitutional  authority  of  the  Legislature 
to  empower  the  city  council  of  the  city  of  Portland  to  exempt 
from  taxation  for  a  term  of  years  property  belonging  to  the  Port- 
land Water  Company,  in  consideration  of  an  undertaking  and 
agreement  by  the  company  to  furnish,  free  of  cost,  to  the  city  a 
supply  of  water  for  its  public  and  municipal  purposes."  Portland 
V.  Portland  Water  Co.,  67  Me.,  136. 

Under  the  provision  of  the  constitution  of  Iowa,  quoted  above, 
it  was  held  that,  "under  section  797  of  the  code,  all  property,  in- 
eluding  the  residences  of  professors  u  on  the  grounds  of  literary 
institutions,  and  the  dwellings  of  clergymen  owned  by  religious 
societies,  and  used  exclusively  for  such  dwellings,  without  income 
to  the  owners,  which  is  proper  and  appropriate  to  effectuate  the 
objects  of  the  institutions  or  societies,  is  exempt  from  taxation ;" 
and  that  such  statute  was  constitntional,  notwithstanding  such  dis- 
crimination was  determined,  not  by  the  use  of  the  dwelling-house, 
but  by  the  business  of  the  occupant.  Trustees  of  Griswold  College 
V,  Iowa,  46  Iowa,  276. 

In  C,  B.  &  Q.  R.  Co.  v,  Iowa,  94  U.  S.,  155,  it  was  held  that 
"the  act  of  the  general  assembly  of  the  state  of  Iowa  entitled  'An 
act  to  establish  reasonable  maximum  rates  of  charges  for  the  trans- 
portation of  freight  and  passengers  on  the  different  roads  of  this 
state,'  is  not  in  conflict  with  section  4,  art.  1,  of  the  constitution  of 
Iowa,  which  provides  that '  all  laws  of  a  general  nature  shall  have 
a  uniform  operation,'  and  that  ^  the  general  assembly  shall  not  grant 
to  any  citizen,  or  class  of  citizens,  privileges  or  immunities  wliich, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citizens;'  nor 
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is  it  a  regulation  interfering  with  commerce."  Waite,  C.  J.,  said : 
"  The  statute  divides  the  railroads  of  the  state  into  classes,  according 
to  business,  and  establishes  a  maximum  of  rates  for  each  of  the 
classes.  It  operates  unif orally  on  each  class,  and  this  is  all  the 
constitution  requires."     Page  163. 

Section  1,  art.  1 1,  of  the  constitution  of  Kansas,  adopted  in  1859, 
provides  that "  the  Legislature  shall  provide  for  a  uniform  and  equal 
rate  of  assessment  and  taxation.^'  This  section  not  only  requires 
uniformity  of  rate,  but  equality  of  rate ;  but  an  act  providing  a 
different  method  of  assessing  and  collecting  taxes  on  railroad 
property  than  other  property  was  held  not  to  be  unconstitutional 
Kailway  v.  Morris,  7  Kan.,  210.  Valentine,  J.,  said :  "  The  consti- 
tution does  not  require  that  the  manner  or  mode  of  assessing  and 
taxing  property,  or  the  manner  and  mode  of  collecting  the  taxes, 
shall  be  equal  and  uniform,  but  simply  requires  that  all  property 
shall  be  assessed  and  taxed  at  an  equal  and  uniform  rate."  JBy  a 
parity  of  reajBoning  it  may  well  be  held,  that  a  provision  which 
simply  li  nits  the  manner  and  mode,  does  not  restrict  the  Legislature 
as  to  the  rate  or  valuation.  In  Francis  v.  A.,  T.  &  S,  F.  R.  Co., 
19  Kan.,  303,  it  was  held  that  an  act  of  the  Legislature  of  that  state, 
which  provided  for  the  collection  of  state  taxes  directly  through 
the  machinery  of  the  state  government,  on  railroad  property,  in  the 
unorganized  counties  of  the  state,  where  no  other  property  was 
taxed,  was  not  in  violation  of  the  clause  of  their  constitution,  supra. 
Brewer,  J.,  giving  the  opinion  of  the  court,  said:  "It  must  be 
borne  in  mind  that  the  constitution  was  designed  as  a  permanent 
instrument ;  that  it  contemplated  a  state,  all  whose  territory  was 
inhabited ;  and,  without  descending  into  minute  details,  or  cover- 
ing every  possible  contingency,  sought  to  prescribe  general  and 
enduring  iniles.  It  is  no  sliding  scale,  with  varying  provisions  for 
vacant  plains  and  uninhabited  localities.  A  constitution  is  for 
citizens,  not  for  prairies ;  for  a  community,  and  not  for  a  desert. 
In  the  very  nature  of  things,  large  discretion  must  be  left  to  the 
Legislature  as  to  what  provisions  should  be  made  for,  and  what 
obhgations  cast  upon,  tnose  who  push  out  beyond  the  limits  of 
organized  counties  and  commence  the  work  of  reclaiming  the 
desert.  [Page  310.]  ...  It  seems  to  be  assumed  by  counsel 
that  the  legislature  cannot  legally  exempt  any  property  from  tax- 
ation other  than  that  expressly  named  in  the  constitution.  Is  this 
true  ?  There  is  in  terms  no  prohibition  on  such  exemption ;  and, 
as  to  personal  property,  the  language  of  the  constitution  seems  to 
imply  the  existence  of  a  power  to  exempt."    Pages  311,  312, 

He  then  quotes  the  provisions  of  several  constitutions,  and  adds : 
"  In  all  these  provisions  will  be  noticed  either  an  express  direction 
to  tax  all  property,  or  an  express  prohibition  on  exempting  any 
other  than  certain  specified  propertv.  Our  constitution  contains 
neither.     Does  it  mean  the  same  witnout  as  these  do  with  ?      The 
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positive  language  of  these  several  sections  sustains,  if  it  does  not 
compel,  the  positive  assertions  of  the  various  decisions  cited  by 
counsel.  Those  decisions  rest  upon  the  clear  commands  and  pro- 
hibitions of  the  constitution  upon  which  they  were  based,  and 
are,  therefore,  only  of  limited  and  qualified  application  here." 
P^  314. 

If,  under  a  more  stringent  constitutional  provision  than  ours,  as 
that  of  Kansas  is,  railroad  propertv,  and  none  other,  could  be  law- 
fully taxed  in  certain  counties  of  tliat  state,  there  would  seem  to  be 
nothing  to  prevent  the  Legislature  from  exempting  a  portion  of  the 
property  belonging  to  a  radroad  company  under  a  constitution  that 
IS  entirely  silent  upon  the  subject  of  exemption. 

Section  1,  art.  10,  of  the  constitution  of  Indiana,  adopted  in  1851, 
three  years  after  ours,  provides  that  "  the  genenJ  assembly  shall 
provide  by  law  for  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation ;  and  shall  prescribe  such  regulations  as  sliall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  personalj 
excepting,"  etc.  Under  this  provision,  the  court,  in  Railway  Co. 
V,  McCarty,  25  Ind.,  180,  said  :  "  The  constitution  does  not  require 
a  uniform  method  of  valuation  of  property,  but  only  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  oi  all  property, 
both  real  and  personal.  The  Legislature  must  use  a  discretion  as  to 
the  best  method  of  securing  a  just  valuation  of  property,  and 
unless  the  method  be  clearly  inadequate  to  secure  that  result  we 
cannot  question  its  action." 

Under  the  constitutional  provision  of  Louisiana,  quoted  above, 
which  was  far  more  stringent  than  ours,  it  was  held  that  "  the  Legis- 
lature has  the  power  un^er  the  constitution  to  commute  the  taxes 
imposed  on  a  corporation  created  by  it,  and  thereby  to  relieve  it 
from  the  payment  of  all  other  licenses  or  taxes  by  tiie  state  itself, 
or  by  any  municipality  created  and  authorized  by  the  Legislature  to 
levy  a  license  or  tax  on  such  corporation.  The  exemption  of  the 
lottery  company  in  its  charter  from  the  payment  of  all  other  taxes 
and  licenses,  on  its  payment  annually  into  the  state  treasury  of  a 
certain  amount  for  the  benefit  of  the  school  fund,  is  not,  therefore, 
in  conflict  with  article  118  of  the  constitution."  La.  St.  Lottery 
Co.  V.  New  Orleans,  24  La.  An.,  86.  New  Orleans  v.  Kaufman,  29 
La.  An.,  283,  it  was  held  that  "the  constitutional  provision  that 
taxes  shall  be  equal  and  uniform  does  not  prevent  the  Legislature, 
or  any  municipal  corporation  authorized  thereto  by  the  Legislature, 
from  dividing  the  objects  of  taxation  into  different  classes,  and 
imposing  different  taxes  on  each  class.  It  merely  requires  that  the 
tax  on  each  member  of  the  same  class  shall  be  the  same."  Under 
the  constitutional  provision  of  Missouri,  above  quoted,  it  was  held 
as  early  as  1851,  that  "  the  act  of  1849  (in  that  state),  which  pur- 
ports to  establish  a  system  of  taxation  upon  merchants  and  grocers, 
^in  lieu'  of  other  enactments  then  existing,  is  not  of  itself  such  a 
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departure  from  the  bases  of  taxation  ordained  by  the  constitution 
as  to  require  the  interposition  of  the  judiciary."  That  act  was 
quite  similar  to  the  act  m  this  state  respecting  rail  and  plank-road 
companies ;  but  when  we  remember  that  their  constitution  required 
that  all  property  should  be  taxed  in  proportion  to  its  value,  the 
decision  would  seem  to  go  much  further  tnan  the  Waukesha  Case. 

Section  11,  art.  14,  of  the  constitution  of  Michigan,  adopted  in 
1850,  two  years  after  ours,  provided  that  "  the  Legislature  shall 
provide  a  uniform  rule  of  taxation,  except  on  property  paying 
specific  taxes,  and  taxes  shall  be  levied  on  such  property  as  shall  be 
prescribed  by  law." 

'^  Section  12,  art.  14.  All  assessments  hereafter  authorized  shall 
be  on  property  at  its  cash  value."  Section  11  contains  the  sub- 
stance of  ours,  with  an  exception ;  and  section  12  provides  in  addi- 
tion, what  ours  does  not,  that  ^^  all  assessments  shall  be  on  property 
at  its  cash  value." 

The  first  reported  case  under  those  sections  was  Williams  v. 
Detroit,  2  Mich.,  660,  decided  in  1853,  in  which  Green,  J.,  said  that 
^'  it  is  insisted  that  the  assessment  in  question  was  not  made  under 
any  uniform  rule  of  taxation  provided  by  the  Legislature,  and  that 
it  was  therefore  void.  It  is  not  now  necessary  to  determine  what 
is  the  true  import  of  the  first  clause  of  this  (twelfth)  section.  No 
new  rule  of  taxation  had  been  provided  by  the  Legislature  when  the 
a^sc^s8ment  wjib  made,  and  it  is  not  pretended  that  this  provision  of 
the  constitution  executes  itself.  Until  the  Legislature  shall  have 
established  a  rule  of  taxation  in  conformity  to  this  requirement,  it 
cannot  be  known  what  that  rule  is.  .  ,  .  The  term  *  assess- 
ment,' as  sometimes  used,  denotes  the  valuation  of  property  by  the 
aissessors  for  the  purposes  of  taxation,  and  it  is  sometimes  used  to 
denote  the  levying  of  a  tax  upon  property  or  persons.  In  this 
(twelfth)  section  It  seems  to  have  reference  to  the  valuation,  and 
not  to  the  levying  of  a  tax.  The  assessment  complained  of,  however, 
if  authorized  at  all,  was  so  authorized  by  a  law  enacted  Ions  prior 
to  the  taking  effect  of  the  constitution,  and  was  not  authonzed  by 
any  law  enacted  after  that  time."     Page  365. 

The  next  case  which  came  before  that  court  under  that  provision 
was  The  People  v.  The  Auditor,  Y  Mich.,  84,  decided  in  1859,  cited 
upon  the  argument.  Tlmt  arose  under  an  act  of  the  Le^slature  of 
that  state,  passed  in  1853,  remitting  certain  taxes  for  me  term  of 
five  years  to  the  contractors  of  a  ship  canal  under  a  land  grant  simi- 
lar to  the  one  in  question.  Martin,  C.  J.,  giving  the  leading  opin- 
ion of  the  court,  said:  ''  In  making  this  contract  the  state  acted  as 
the  trustee  of  the  general  government ;  in  the  law  authorizing  the 
contract  it  was  dealing  with  the  subject  of  the  trust,  over  whidi  no 
right  of  taxation  then  existed.  But,  were  this  otherwise,  I  do  not 
regard  this  remission  of  the  taxes  as  a  violation  of  that  provision  of 
article  14  of  the  constitution,  which  requires  the  Legislature  to  pixK 
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Vide  a  uniform  rule  of  taxation,  except  on  property  paying  specific 
taxes.  This  provision  of  the  constitution  nas  no  reference  to  the 
power  to  exempt  or  to  remit  taxes ;  wliich  is,  and  necessarily  must 
oe,  to  a  ffreat  extent,  left  to  the  discretion  of  the  Legislature.  .  . 
The  Legislature  has  the  power  of  prescribing  the  subjects  of  taxa- 
tion ana  of  exemption,  but  it  cannot  arbitrarily  tax  property  accord- 
ing to  locality,  kind,  or  quality  without  regard  to  value,  but  in  this 
respect  it  must  act  by  uniform  rule.  But  to  exempt  property,  as 
is  done  in  the  case  of  church,  school,  or  librarv  property,  or  to 
remit  taxes  for  any  cause,  has  nothing  to  do  with  the  uniformity 
of  the  rule  of  taxation."  Pages  90-1.  Manning,  J.,  said,  inter 
alia :  "  There  is  nothing  in  the  constitution  in  express  terms  inhib- 
iting the  enactment  of  the  law  by  the  Legislature.  .  .  The  two 
sections,  taken  together,  mean  that  all  descriptions  of  property  sub- 
ject to  taxation  shall  pay  such  proportion  of  a  tax  as  tneir  cash 
value  bears  to  the  aggregate  cash  value  of  the  whole  property  sub- 
ject to  the  tax."  Pages  96-7.  He  then  goes  on  to  sustain  the  act, 
Decause  the  tax  was  not  "  remitted  as  a  favor,"  but  "  in  pursuance 
of  a  contract  between  the  state  and  relators,"  and  then  adds :  "  It 
was  competent  for  the  Legislature  to  have  exempted  the  lands  from 
taxation  for  the  five  years/'  Page  98.  Christiancy,  J.,  agreed  in 
the  result  of  the  decision  "  as  to  the  constitutionality  of  the  law." 
Campbell,  J.,  agreed  that  there  was  "  no  constitutional  objection  to 
the  act  under  which  the  lands  of  the  relators"  were  "  exempted 
from  taxation."     Page  102. 

Toungblood  v.  Sexton,  32  Mich.,  406,  was  a  bill  in  equity  to 
restrain  the  collection  of  a  tax  under  the  act  passed  in  1875,  and 
which  imposed  a  tax  of  $150  per  annum  upon  the  business  of  sell- 
ing spirituous  liquors  by  retail,  and  $300  per  annum  upon  the 
business  of  selling  the  same  by  wholesale ;  and  of  $40  per  annum 
upon  the  business  of  selling  fermented  or  brewed  liquors  by  retail, 
aud  $100  per  annum  upon  the  business  of  selling  the  same  by 
wholesale ;  and  in  which  it  was,  among  other  things,  urged  by 
counsel  that  the  act  was  in  confiict  with  the  provision  of  the  con- 
stitution quoted.  Cooley,  J.,  giving  the  opinion  of  the  court  on 
this  point,  said :  "  If  the  precise  point  here  is  that  the  tax  is 
unequal  and  unjust  because  it  is  not  levied  in  proportion  to  the 
business  done,  then  the  objection  is  without  force.  It  may  possi- 
bly be  true  that  an  apportionment  according  to  the  business  done 
would  have  been  more  just,  but  a  question  of  this  nature  concerns 
the  Legislature,  not  us.  Courts  cannot  annul  tax  laws  because  of 
their  operating  unequally  and  unjustly.  If  they  could  they  might 
defeat  all  taxation  whatsoever,  for  there  never  yet  was  a  tax  law 
that  was  not  more  or  less  unequal  and  unjust  in  its  practical  work- 
ings. .  .  But  the  objection  to  want  of  uniformity  is  whollv 
misplaced  here.  Uniformity  is  the  very  basis  of  this  tax.  It  is 
Jevied  entirely  without  discrimination,  and  the  real  objection  to  it 
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is,  not  that  it  lacks  uniformity^  but  that  the  Legislature  were  unjust 
in  making  it  uniform,  instead  of  levying  it  by  some  standard  of 
discrimination.  The  objection  presents  a  case  of  misapplication  of 
terms.  It  is  also  presented  to  the  wrong  tribunal.  The  question 
whether  a  tax  is  just  and  equal  or  not,  is  not  a  question  of  law ; 
and  this  will  meet  any  objection  to  the  law  based  upon  the  fact 
that  other  kinds  of  business  are  not  similarly  taxed.  Apportion- 
ment of  taxation  is  purely  a  legislative  function."     Pages  414-415. 

If  a  tax  of  $150  per  annum  upon  the  business  of  every  retail  dealer 
in  spirituous  liquors,  without  regard  to  the  amount  of  business  done 
or  capital  invested,  was  by  "  a  uniform  rule  of  taxation,"  then  it 
must  be  also  uniform  to  tax  every  horse,  every  cow,  every  carriage, 
every  acre  of  land  in  the  state  at  a  fixed  sum.  If  the  discrimina- 
tion between  "  wholesale"  and  "  retail "  was  by  "  a  uniform  rule  of 
taxation,"  then  a  discrimination  between  producers,  manufacturers, 
shippei's,  commission  men,  and  retail  dealers  would  also  be  "  a 
uniform  rule."  If  the  discrimination  between  "spirituous"  and 
"  fermented  "  liquors  was  by  a  "  uniform  rule  of  taxation,"  then  a 
discrimination  between  the  different  species  of  every  genus  would 
be  equally  uniform.  Upon  that  theory  animals  might  be  divided 
and  subdivided.  The  same  would  be  true  with  crops  and  produce. 
Lands  might  be  divided  into  pine,  oak,  maple,  prairie,  and  swamp 
lands.  Again,  they  might  be  divided  into  timbered,  prairie,  agri- 
cultural, horticultural,  and  city  or  village  lots.  Such  would  seem 
to  be  the  logical  result  of  the  observations  of  Judge  Cooley  in  the 
Michigan  case  last  cited. 

Section  7,  item  12,  of  the  amendment  of  the  constitution  of  New 
Jersey,  adopted  in  1875,  provided  that  "  property  shall  be  assessed 
for  taxes  under  general  laws  and  by  uniform  niles,  according  to  its 
true  value."  Under  that  provision  it  was  held  that  "  the  act  of 
April  17,  1876,  which  provides  that  no  mortgage  or  debt  secured 
thereby  shall  be  assessed  for  taxation,  unless  a  deduction  therefor  is 
claimed  by  the  owner  of  the  land,  and  allowed  by  the  assessor,  and 
that  such  mortgages  or  debts  secured  thereby,  as  shall  be  subject 
to  taxation,  shall  be  assessed  for  taxation  in  the  township  or  city 
wherein  the  mortgaged  premises  are  situate,  is  constitutional.^ 
State,  Vails  Exo.  v,  fiunyon,  41  N.  J.,  Law  98. 

In  discussing  the  question,  Depue,  J.,  said :  "  Independent  of 
constitutional  restrictions  and  pronibitions,  the  Legislature  is  the 
sole  judge  of  the  propriety  of  taxation.  It  may  select  and  define 
the  sources  from  which  the  public  revenue  shall  be  derived,  and 

i)re6cribe  the  means  by  which  taxes  shall  be  laid,  levied,  and  col- 
ected.  Perfect  equality  in  taxation  is  a  good  thing  that  is  unattain- 
able, and  will  be  so  so  long  as  the  instruments  oi  government  are 
imperfect.  The  f ramers  of  the  constitutional  amendments  did  not 
aim  at  the  impossible.  ...  If  property  be  such  in  its  nature  as, 
upon  ordinary  principles  of  taxation,  to  be  capable  of  having  a 
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twofold  gituB  for  taxation,  the  Legislature  may  select  either  as  the 

1)lace  where  the  tax  shall  be  laid.  Chattels  considered  under  the 
egal  classification  of  personalty  follow  the  person  of  the  owner, 
and  yet  chattels  may  be  so  localized  in  use  as  to  be  taxable  at  the 
place  where  they  are  situate,  as  against  the  owner,  who  resides 
elsewhere  within  the  state.  A  mortgage  possesses  the  same  dual 
characteristics.  The  debt  of  which  the  bond  is  the  representative 
is  a  chose  in  action  which  has  no  locality,  and  will  follow  the 
residence  of  the  owner.  The  mortgage,  as  security  for  the  debt, 
is  a  conveyance  of  a  qualified  interest  in  the  mortgaged  premises, 
and  creates  an  estate  in  lands.  .  .  •.  The  Legislature  may,  I 
think,  select  as  the  situs  of  taxation  of  mortgages  either  the  politi- 
cal division  where  the  owner  resides,  or  that  in  which  the  mort- 
gaged premises  are  situate.  .  .  .  The  precise  objection  made 
by  counsel  *to  this  law,  in  this  respect,  is  that  it  lacks  tlie  quality  of 
uniformity,  in  that  it  does  not  subject  all  mortgages  alike  to  taxa- 
tion, but  leaves  the  question  whether  the  owner  of  a  mortgage  shall 
submit  to  taxation  on  it  at  the  will  or  caprice  of  the  mortgager. 
If  regard  be  had  to  the  substance  of  the  law,  and  not  mere  form,  it 
is  apparent  that  all  mortgage  interests  are  in  effect  made  by  this 
act  liable  to  taxation.  If  the  mortgager  chooses  to  pay  that  part 
of  the  tax  which  would  be  represented  by  the  value  of  the  interest 
of  the  mortgage,  he  may  do  so.  In  tnat  event  the  mortgaged 
premises  are  valued  without  any  abatement  in  valuation  because  of 
the  mortgage  debt.  .  .  .  This,  I  think,  was  the  whole  legisla- 
tive purpose  of  this  act,  and  in  this  sense  it  cannot  be  regarded  as 
a  violation  of  the  principle  of  uniformity  in  taxation  established 
by  this  amendment.  .  .  .  The  requirements  of  the  constitu- 
tional provision  relate  to  the  essentials  of  a  tax  law  which  shall 
operate  on  citizens  as  tax-payers  in  invito.  They  do  not  affect  the 
contracts,  engagements,  or  even  the  volition  of  individuals." 
Pages  104r-7. 

Prior  to  the  new  constitution  of  Pennsylvania  there  was  no  re- 
striction upon  the  legislative  power  on  the  subject  of  taxation. 

In  "Weister  v.  Hade,  52  Pa,  St.,  474,  it  was  held  that  "  the  power 
of  the  Legislature  to  tax  is  without  limit,  and  may  be  aj)plied  to  all 
objects  promotive  of  the  general  good,  although  remote  and  in- 
direct." 

In  discussing  the  legislative  power  over  taxation,  Judge  Gibson 
said,  in  Kirby  v.  Shaw,  19  Pa.  St.,  260 :  "  But  it  is  a  postulate  of  a 
state  constitution,  which  distinguishes  it  from  the  feaeral,  that  all 
the  power  of  the  people  is  delegated  by  it,  except  such  parts  of  it 
as  are  specifically  reserved  ;  and  the  whole  of  it  is,  without  excep- 
tion, vested  in  tne  constitutional  dispensers  of  the  people's  money. 
As  regards  taxation,  there  is  no  limitation  of  it.  Equality  of  con- 
tribution is  not  enjoined  in  the  bill  of  rights,  and  probably  b(jcause 
it  wafi  known  to  be  impracticable." 
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In  the  Commonwealth  v.  Hartman,  17  Pa.  St.,  119,  Black,  C  J., 
said  :  "  Congress  can  pass  no  laws  but  those  which  the  constitution 
authorizes,  either  expressly  or  by  clear  implication ;  while  the  as- 
•aembly  has  jurisdiction  of  all  subjects  on  which  its  legislation  is  not 
prohibited.'^ 

In  Sharpless  v.  Philadelphia,  21  Pa.  St.,  161,  the  same  eminent 
judge  applied  the  same  rule  to  the  subject  of  taxation,  and  said : 
"  To  me  it  is  as  plain  that  the  general  assembly  may  exercise  all 
powers  which  are  properly  legislative,  and  which  are  not  taken 
away  by  our  own  or  by  the  federal  constitution,  as  it  is  that  the 
people  have  all  the  rights  which  are  expressly  reserved." 

Section  1,  art.  9,  of  tiie  new  constitution  of  Pennsylvania,  adopted 
in  1873,  provided  that  "  all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  collected  under  general  laws ; 
but  the  general  assembly  may,  by  general  laws,  exempt "  certain 
property  named.  Under  this  provision,  in  Northampton  v,  Lehigh 
Coal  and  Navigation  Co.,  75  ra.  St.,  464,  Sharswood,  J.,  said  that 
"  there  is  nothing  in  the  provision  .  .  .  which  at  all  contra- 
venes the  general  principle  settled  by  the  Supreme  Court,  as  to 
what  is  real  estate  within  the  classification  of  the  tax  laws,  and  that 
land  necessary  to  the  franchise  of  a  railroad  corporation  is  a  part  of 
Buch  franchise,  and  not  real  estate  subject  to  local  taxation  under 
the  existing  laws." 

In  Kittunning  Coal  Co.  v.  Commonwealth,  79  Pa.  St.,  100,  it 
was  held  that  ''  the  act  of  April  24,  1874,  taxing  coal  companies  on 
their  franchises,  according  to  the  amount  of  coal  mined,  is  consti- 
tutional. Sucli  taxation  is  not  on  the  coal  mined,  but  on  the  fran- 
chises, and  is  uniform.  The  constitution,  in  declaring  that  all  taxes 
sliould  be  uniform  upon  the  same  class,  etc.,  did  not  mean  that  the 
property  should  be  separated  from  the  owners,  or  that  property, 
not  owners,  should  pay  the  tax."  Agnew,  C.  J.,  giving  the  opin- 
ion of  the  court,  said :  ''  Clearly  there  is  nothing  in  this  [constitu- 
tional provision]  prohibiting  the  power  to  classify.  Will  it  be 
argued  that  persons  or  the  owners  of  property  cannot  be  classified  ? 
For  example,  can  it  be  said  that  all  single  freemen  cannot  be  re- 
quired to  pay  a  uniform  tax  ?  Or  that  the  owners  of  horses  or 
mules  or  of  cattle  cannot  be  taxed  upon  their  horses,  mules,  and 
cattle  at  a  certain  rate  ?  Or  that  the  owner  of  unseated  lands,  or 
of  farms  or  mills,  or  houses  and  lots,  cannot  be  taxed  at  a  uniform 
rate  ?  What  difference  is  there  between  saying  that  all  horses  and 
mules  shall  be  taxed  a  certain  rate,  and  saying  that  the  owners  of 
these  horses  and  mules  shall  be  taxed  at  the  same  rate  upon  them  2 
The  disthiction  is  evidently  unmeaning.  Persons  pay  taxes,  not 
property.  This  is  so  even  when  the  remedy  for  the  recovery  of 
the  tax  is  in  rem.  The  law  only  takes  hold  of  the  property  as  a 
weans  of  enforcing  the  duty  of  the  person.     When  the  constitution 
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enjoioB  uniformity  of  taxation,  it  is  because  of  the  right  of  the  citi- 
zen, not  of  a  riglit  possessed  by  his  property.  .  .  .  Hence,  when 
the  constitution  said  that  all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  a  given  territory,  it  did  not  mean  to  sepa- 
rate the  property  from  its  owners,  or  that  property  and  not  persons 
should  pay  taxes.  This  would  be  simply  absurd,  for  inanimate 
things  cannot  perform  duties.  Taxes  are  to  be  uniform,  because 
of  the  ri^t  of  the  citizens  to  bear  no  more  than  equal  burthens. 
.  .  .  But  without  the  power  to  classify  men,  as  well  as  things, 
this  undesirable  inequality  cannot  be  avoided ;  for  if  visible  or  tan- 
gible things  only  can  be  classified  for  taxation,  then  those  whose 
wealth  consists  m  that  which  is  not  visible  or  tangible,  though  it  be 
far  beyond  the  few  visible  effects  of  the  poorer  citizens,  will  not 
bear  their  proper  share  of  the  public  burthen.  ♦  And  among  cor- 
porations or  artificial  persons  the  same  result  will  take  place.  .  .  . 
But  by  classification  this  inequality  between  persons,  natural  or 
artificial,  can  be  avoided.  It  is  clear,  therefore,  that  the  moment 
we  concede  the  power  to  classify,  we  have  disposed  of  the  question 
of  uniformity,  for  then  all  that  is  required  by  the  constitution  is 
uniformity  of  taxes  among  the  membere  of  the  class.  .  .  We 
must  conclude,  therefore,  that  a  classification  of  coal  mining  and 
purchasing  and  selling  companies  is  uot  beyond  the  legislative 
power,  and  the  tax  being  clearly  uniform  upon  their  business, 
measured  by  the  extent  of  it,  is  not  only  within  the  meaning  of 
the  constitution,  but  is  just  and  equal."     Pages  104r-5. 

It  will  be  remembered  that  the  provisions  quoted  from  the  sev- 
eral state  constitutions  have  each  contained  one  or  more  elements 
of  restriction  upon  legislative  power  not  present  in  our  constitu- 
tion. Bearing  this  in  mind,  and  the  peculiar  wording  of  the  con- 
stitutional provisions  which  preceded  ours,  as  well  as  those  which 
have  since  been  adopted,  ana  in  the  light  of  the  authorities  cited, 
there  would  seem  to  be  no  possible  room  for  doubting  the  sound- 
ness of  the  decision  of  this  court  in  the  Milwaukee  &  Mississippi 
R.  R.  Co.  V.  Waukesha,  upon  all  the  points  there  involved,  and,  of 
course,  disapproving  whatever  may  be  found  in  other  opinions  of 
this  court  in  conflict  with  that  decision.  Our  constitution  contains 
no  express  provision  in  regard  to  exemption  from  taxation.  How 
far  is  the  legislative  power  restrained  upon  that  subject  by  impli- 
cation? The  only  provision  relied  upon  is  the  section  already 
quoted  :  '*  The  rule  of  taxation  shall  be  imiform,  and  taxes  shall  be 
levied  upon  such  property  as  the  Legislature  shall  prescribe."  Of 
course,  every  exemption  of  property  from  taxation  necessarily  in- 
creases the  burthen  of  taxation  on  other  property.  It  is  ur^ed 
with  much  force,  therefore,  that  uniformity  in  the  rule  of  taxation 
requires  uniformity  as  to  the  subjects  of  taxation.  But  it  is  very 
manifest  that  no  such  uniformity  has  ever  existed  in  the  state, 
which  indicates  a  very  decided  conviction  the  other  way.     The 
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Btatnte  of  1849,  §  4,  c.  15,  which  was  adopted  immediately  after 
the  constitution,  in  addition  to  exempting  public  property  from 
taxation,  also  exempted — "  (3^  All  personal  property  exempt  by  law 
from  execution,  not  exceedmg  in  value  f200;  (4)  the  personal 
property  of  all  literary,  benevolent,  charitable,  and  scientific  institu- 
tions incorporated  within  this  state,  and  such  real  estate  belonging 
to  such  institutions  as  shall  be  actually  occupied  by  tliem  for  the 
purposes  for  which  they  were  incorporated  ;  (5)  all  houses  of  public 
worship,  and  the  lots  on  which  they  are  situate,  and  the  pews  or 
slips  and  furniture  therein,  every  parsonage,  and  all  burial  grounds, 
tombs,  and  rights  of  burial ;  ...  (6)  all  public  libraries,  and 
the  real  and  personal  property  belonging  to  or  connected  with  the 
same ;  .  .  .  (8)  the  personal  property  of  persons  who,  by  rea- 
son of  infirmity,  age,  ana  poverty,  may,  in  the  opinion  of  the  asses- 
sors, be  unable  to  contribute  towards  the  public  charges."  Similar 
provisions  have  been  in  force  ever  since. 

It  is  manifest  that  much  of  the  property  which,  under  that  sec- 
tion, would  be  exempt  from  taxation  if  owned  by  one  man,  would, 
nevertheless,  be  subject  to  taxation  if  owned  by  some  other.  If 
the  uniform  rule  requires  uniformity  in  the  subjects  of  taxation^ 
how  could  it  ever  be  that  the  same  horse  or  cow  would  be  exempt 
when  owned  by  A.,  but  taxable  the  moment  the  same  became  the 
roperty  of  B.  ?  Or,  upon  that  theory,  why  should  a  house  and 
ot,  owned  and  occupied  by  a  banker,  cease  to  be  liable  for  taxes, 
merely  because  it  became  occupied  by  a  minister  as  a  parsonage  t 
Such  discrimination  would  not  be  traceable  to  any  difference  in 
the  property,  or  subjects  of  taxation,  but  rather  to  the  circum- 
stances or  business  of  the  owner  or  occupant.  It  cannot  be  main- 
tained that  all  property  of  a  given  class  or  kind  shall  be  taxed  by 
a  uniform  rule,  while  it  is  conceded  that  a  portion  of  the  same  class 
or  kind  may  be  exempt.  The  very  moment  it  is  conceded,  for  in- 
stance, that  chairs  or  bedsteads,  owned  and  used  as  furniture  by 
one  man,  are  exempt,  but  that  like  articles,  so  owned  and  used  by 
another,  are  subject  to  taxation,  then  we  are  compelled  to  admit 
that  every  kind,  class,  or  species  of  property  may,  m  the  discretion 
of  the  Legislature,  be  divided  up,  and  a  part  made  subject  to  taxa- 
tion, and  the  other  part  exempt  from  taxation.  Of  course,  as 
urged  by  counsel,  the  section  has  no  significance  except  as  a  limita- 
tion upon  legislative  power.  But  this  does  not  mean  that  every 
clause  and  every  wora  on  a  given  subject,  found  in  the  Constitution, 
is  of  itself  a  limitation,  it  only  means  that  each  constitutional 
provision  on  a  given  subject,  taken  as  a  whole,  is  a  limitation.  As 
was  well  stated  by  Black,  C.  J.,  in  Sharpless  v,  Philadelphia,  21 
Pa.  St.,  161 :  "  The  reservation  of  some  powers  does  not  imply  a 
restriction  on  the  exercise  of  others  which  are  not  reserved.  On 
the  contrary,  it  is  a  universal  rule  of  construction,  founded  in  the 
clearest  reason,  that  general  words  in  any  instrument  or  statute 
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are    strengthened    by    exceptions    and    weakened    by  ennmerar 
tion." 

The  section  in  question  is  composed  of  two  clanses.  Does  the 
one  modify  the  other  ?  If  so,  wnich  is  modified,  and  which  is  the 
modifier?  Or  do  they  modify  and  control  each  other?  It  is 
significant  that  the  last  clause  was  first  agreed  upon  in  the  conven- 
tion. The  provision  on  the  subject  was  first  introduced  to  the 
convention  in  this  form :  "  Section  1.  All  taxes  levied  in  this  state 
shall  be  as  nearly  equal  as  may  be.  Sec.  2.  The  property  of  the 
state  and  counties,  both  real  and  personal,  and  such  property  as 
the  Legislature  shall  deem  proper,  oelonging  to  educational,  chari- 
table, or  religious  institutions,  or  set  apart  for  such  purposes,  shall 
be  exempted  from  taxation."  In  considering  the  second  section, 
Delegate  Lovell  said :  "  Such  were  the  estaoUshed  rules  of  con- 
struction with  reference  to  constitutional  provisions  that  if  the 
convention  made  certain  exemptions  it  would  operate  as  a  prohibi- 
tion upon  the  Legislature  to  make  any  other  or  further  exemptions. 
If,  therefore,  the  proposed  section  should  be  adopted,  it  would 
make  an  end  of  all  legislation  on  that  subject.  The  Legislature 
WQuld  have  no  power  to  exempt  any  other  property  from  taxation, 
whatever  might  be  the  necessity  for  and  propriety  of  such  exemp- 
tion." Had  that  section  2  been  adopted  it  would  have  operated  as 
an  exception  to  the  first  section,  and,  according^to  Juage  Black, 
would  have  made  the  section  more  stringent.  JBut  it  was  finally 
stricken  out. 

Thus  it  was  clearly  the  design  of  the  convention  to  leave  the 
legislative  power  entirely  unrestrained  on  the  subject  of  exemp- 
tions, unless  it  arises  by  implication  from  the  language  of  the  sec- 
tion finally  adopted.  And  then,  to  the  proposition  to  adopt  the 
words,  "  all  taxes  levied  in  this  state  shall  oe  as  nearly  equal  as  may 
be,"  Judge  Whiton  proposed  to  add,  and  the  convention,  with  a 
slight  change,  adopted  tnis:  "and  shall  be  levied  upon  such  prop- 
erty as  the  Legislature  shall  prescribe."  Thereupon  Judge  Whiton 
proposed  to  strike  out  the  section  as  proposed  and  substitute  there- 
for what  was,  in  substance,  adopted,  that  "  the  rule  of  taxation 
shall  be  uniform  throughout  this  state."  Manifestly  the  two 
clauses  thus  adopted  were  intended  to  modify  each  other.  The 
second  clause  enumerates  certain  powers  that  may  be  exercised  not- 
withstanding the  first,  and  hence  materially  weakens  it.  If  we  put 
the  substance  of  the  two  together  in  the  order  in  which  they  were 
adopted  we  may,  perhaps,  get  a  clearer  idea  of  the  real  meaning  of 
the  framers,  and  we  would  then  have :  "  Taxes  shall  be  levied 
upon  such  property  as  the  Legislature  shall  prescribe"  by  "  a  uni- 
form rule."  Or,  without  transposing  the  clauses,  if  we  leave  out 
snperfluous  words,  we  have :  "  The  rule  of  taxation  shall  be  uni- 
form .  .  .  upon  such  property  as  the  Legislature  shall  pre- 
etribe."     Since  the  Legislature  are  to  "  prescribe"  the  "  property  " 
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which  must  bear  the  bnrden  of  taxation,  it  follows,  as  a  logical 
sequence,  that  the  balance  of  the  property  in  the  state,  and  which 
is  not  BO  "  prescribed,"  most  necessanlj  be  exempt  from  taxation. 
It  is  only  upon  the  property  so  prescribed  or  aesignated  by  the 
LegiBlatare  that  the  rule  of  uniformity  can  have  any  application. 
It  clearly  cannot  apply  to  property  not  prescribed,  and  which 
would  therefore  be  exempt.  But  the  right  of  the  Legislature  to 
prescribe  what  property  shall  be  taxed  includes  the  right  to  pre- 
scribe what  shall  not  he  taxed.  The  right  of  choosing  some  from 
the  multiplicity  of  kinds,  classes,  species,  use,  and  ownership 
of  property  in  the  state,  and  the  rejection  of  others,  includes 
the  absolute  power  to  discriminate  between  what  shall  be  chosen 
and  what  rejected,  except  in  so  far  as  it  may  be  limited  by  the 
requirement  of  a  uniform  rule.  But  what  is  to  be  the  stand- 
ara  of  the  rule  ?  The  Constitution  simply  defines  it  as  "  the  rule 
of  taxation." 

As  stated  in  one  of  the  cases  cited,  this  provision  of  the  Consti- 
tution does  not  execute  itself.  It  does  not  say  that  ''  all  lands," 
etc.,  *'  shall  be  taxed  equally  and  uniform,"  as  in  Tennessee,  nor 
that  "  all  property  shall  be  taxed  according  to  its  value,"  as  re- 
quired in  the  same  state.  It  does  not  say  tnat  the  "mode"  "  shall 
be  by  valuation,"  and  the  "  tax  in  proportion  to  value,"  as  in 
Illinois  and  Missouri.  It  does  not  requu^e  equality  of  apportion- 
ment and  assessment,  according  to  a  just  valuation,  as  in  Maine. 
It  does  not  say  that  ''  taxation  shall  oe  equal,"  and  assessed  on 
property  "  in  proportion  to  its  value,"  as  in  Louisiana.  It  does  not 
Torbid  "  privileges  or  immunities"  to  some  citizens  in  preference  to 
others,  as  in  Iowa.  It  does  not  name  the  property  to  which  it 
shall  be  applied,  as  in  Ohio ;  nor  declare,  in  aodition,  that  such 
property  so  named  shall  be  taxed  at  "its  true  value  in  money,"  as 
IS  also  required  in  Ohio.  It  does  not  require '"  a  uniform  and 
equal  rate  of  assessment  and  taxation,"  as  in  Kansas  and  Indiana. 
It  does  not  require,  in  addition  to  a  uniform  rule,  that  "all  assess- 
ments .  .  .  shall  be  on  property  at  its  cash  value,"  as  in 
Michigan ;  or  "  its  true  value,  as  in  New  Jersey.  It  does  not 
require  that  "  all  taxes  shall  be  uniform  upon  the  same  class  of 
subjects,"  as  in  Pennsylvania.  It  simply  requires  that  "  the  rule 
of  taxation  shall  be  uniform."  But  who  makes  the  rule  which  is 
thus  to  be  imiform  ?  Was  it  made  by  the  Constitutional  Conven- 
tion, or  was  it  left  for  the  Legislature  ?  Most  of  the  constitutions 
referred  to,  where  the  word  "  uniform "  has  been  used,  have 
directly  or  indirectly  applied  it  to  property  named  therein,  or 
valuation,  or  rate,  or  taxes,  or  classes  of  subjects ;  but  in  our  Con- 
stitution it  applies  to  none  of  those  things,  but  simply  to  the  "  rule 
of  taxation."  What  is  this  rule  of  taxation  ?  Manuestly  it  is  the 
act  of  levying  a  tax,  or  imposing  taxes,  on  the  subjects  of  the  state  by 
file  legislative  power  of  the  state.     It  is  the  measure  of  individual 
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duty  in  Bupport  of  the  public  burdens,  and  the  means  of  enforcing 
the  Bame.  The  rule  oi  taxation  is  the  law  of  taxation.  Such  rule 
or  law  must  be  prescribed  by  the  Legislature,  as  well  as  the  prop- 
erty to  which  it  is  to  be  made  applicable.  But  the  uniformity 
does  not  go  directly  to  the  property  so  prescribed,  but  only  to  the 
"rule"  or  law  by  which  contributions  are  enforced  agamst  the 
owners  of  such  property.  The  uniformity  reaches  the  property  so 
designated  by  the  Legislature,  but  only  through  the  "  rule '  or  law 
prescribed.  As  the  uniformity  could  through  the  rule  or  law  only 
reach  such  property  as  the  Legislature  should  designate  as  being 
subject  to  taxation,  it  is  very  evident  that  it  never  could  reacE 
property  not  so  designated,  and  therefore  exempt  from  taxation, 
and  hence  to  which  the  rule  could  not  apply.  Tne  Legislature  had 
the  exclusive  power  to  designate  the  property  which  shall  be  sub- 
ject to  taxation,  and  to  prescribe  a  rule  or  law  by  which  the  owners 
of  such  property  are  forced  to  contribute  to  tne  public  burdens, 
limited  only  by  the  requirement  that  the  rule  so  prescribed  shalj 
be  uniform.  Uniformity  of  rule  is  entirely  different  from  uni- 
formity of  subjects,  to  which  the  rule  is  applicable.  Most  general 
laws  are  uniform  rules,  but  the  diversity  in  the  subjects  to  which 
they  apply  are  innumerable.  In  determining  just  what  the  rule 
of  uniformity  shall  be  in  taxation,  and  how  it  shall  be  applied, 
there  is  a  wide  field  for  legislative  discretion.  Of  course  it  could 
be  applied  to  rate  or  valuation,  or  mode  or  manner  of  assessment 
or  collection,  or  all  exemptions  might  be  repealed  or  greatly  modi- 
fied, and  so  it  could  be  applied  to  all  property,  or  to  certain  sub- 
jects, or  to  certain  classes,  kinds,  or  species  of  property. 

The  denial  of  the  power  of  the  Legislature  to  determine  and  fix 
"  the  rule  of  taxation,"  subject  to  the  limitation  of  uniformity,  and 
the  attempt  to  engraft  it  upon  the  Constitution  itself,  as  haa  been 
done  by  apt  words  in  other  constitutions,  has  led  to  much  diversity 
of  opinion,  if  not  confusion  of  terms.  In  18G6,  and  while  the 
state  was  holding  the  lands  described  in  trust  for  the  purpose  of 
building  the  proposed  line  of  road  now  owned  by  the  plaintiff, 
and  hence  while  they  were  not  subject  to  taxation,  the  Legislature 
conferred  upon  the  corporation  the  right  to  earn  the  lands,  and  in 
furtherance  of  that  object  and  the  execution  of  the  trust,  exempted 
the  same  from  taxation  for  the  term  of  10  years,  and  then  extended 
fifuch  exemption,  by  the  act  complained  of,  for  the  term  of  three 
years.  For  the  reason  given  we  are  of  the  opinion  that  such 
exemption  and  extension  were  authorized  by  the  Constitution.  We 
therefore  conclude  that — (1)  No  tax  can  be  imposed  upon  lands 
while  they  remain  the  property  of  the  United  States.  (2)  Jfo 
tax  can  he  imposed  upon  lands  granted  by  the  United  States  to 
the  state  in  trust  for  works  of  internal  improvements,  and  as  to 
which  the  trust  has  not  been  executed.  (3)  But  as  fast  as  such 
lands  have  been  earned  by  the  railroad  company  under  such  grants. 
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and  the  state  and  United  States  have  each  parted  with  all  right, 
title,  and  interest  therein  to  the  company  by  patents  regularly 
issued,  the  same  became  relieved,  pro  tanto,  of  the  trust  implied 
in  the  grant,  and  subject  to  the  legislative  will  in  the  imposition 
of  taxes.     (4)  The  state  Legislature  may  exercise  any  and  all  legis- 
lative power  not  delegated  to  the  general  government,  nor  restricted 
nor  reserved  to  the  people  by  the  state  or  national  Constitution. 
(5)  A  constitutional   provision  subject  to  construction  should  be 
construed  in  the  light  of  the  circumstances  and  discussions  which 
led  to  its  adoption,  and  similar  provisions  existing  in  other  state 
constitutions  at  the  time,  as  well  as  subsequent  adjudications  upon 
the  meaning  of  the  words  employed.     (6)  Construing  section  1^ 
art.  8,  of  our  Constitution  in  that  way,  and  the  decision  of  this 
court  in  the  case  of  M.  &  M.  R.  R.  Co.  v.  Board  of  Sup'rs  Waukesha 
Co.,  9  Wis.,  431,  appears  to  be  eminently  sound  upon  all  the  points 
involved,  and  all  contained  in  subsequent   opinions  inconsistent 
therewith  is  hereby  disapproved.     (7)  Accordingly,  taxes  can  only 
be  levied  upon  such  property  as  the  Legislature  Siall  prescribe,  and 
then  only  by  a  uniform  rule,  but  it  is  the  *'  rule,"  and  not  the  prop- 
erty, which  the  Constitution  thus  I'equires  to  be  "  uniform."     (8) 
The  Legislature  not  only  has  power  to  prescribe  the  property  to  be 
taxed,  but  the  rule  by  which  it  must  be  taxed ;  and  the  only  limi- 
tation upon  that  power  is  that  the  rule  so  prescribed  shall  be  uni- 
form.   (9)  The  power  to  prescribe  what  property  shall  be  taxed  neces- 
sarily implies  the  power  to  prescribe  wnat  property  shall  be  exempt. 
(10)  While  the  lands  described  were  held  in  trust  for  the  building 
of  the  proposed  line  of  road  now  owned  by  the  plaintiff,  and 
hence  not  subject  to  taxation,  the  Legislature  had  the  power,  in 
furtherance  oi  that  object  and  in  execution  of  the  trust,  to  exempt 
the  same  from  taxation  for  a  term  of  years  ;  and  such  power  hav- 
ing been  exercised,  could,  within  the  aiscretion  of  the  Legislature^ 
be  renewed  by  granting  an  extension. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Orton,  J.,  dissenting :  I  concur  in  the  opinion  that  this  dass  of 
property  is  liable  to  taxation.  But  I  respectfully  dissent  from  the 
opinion  that  any  particular  part  of  this  class  of  property,  and  not 
the  whole  class,  may  be  exempted  from  taxation,  in  the  discretion 
of  the  Legislature.  Such  a  concession  of  legislative  power  in  this 
case  will  allow  it  to  be  exercised  in  any  case  for  the  most  odious 
and  unjust  ineqiiality,  discrimination,  partiality,  and  favoritism, 
for  any  reason  ^vhatever,  personal  or  otherwise,  restrained  only  by 
legislative  discretion.  If  to  tax  a  part  of  a  certain  class  or  kind  of 
property  at  a  less  rate  than  the  remainder  violates  the  constitu- 
tional rule  of  uniformity,  much  more  to  entii-ely  exempt  such  part 
from  any  tax  whatever.  All  of  the  property  of  any  particular 
owner,  or  of  all  owners,  except  one  or  a  few,  and  all  property  in  any 
particular  county,  or  in  all  counties,  except  in  one  or  a  few,  or  all 
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of  the  property  in  the  state  less  than  the  whole,  may  be  exempted 
from  ts^tion,  irrespective  of  class  or  kind,  under  such  a  construc- 
tion of  the  rule.  It  seems  to  me  that  these  are  the  very  evils — 
because  the  greatest — which  were  intended  to  be  prevented  by  the 
constitutional  rule  of  uniformity.  If  the  legislative  discretion  is 
to  be  trusted  with  such  a  power  for  evil,  why  was  it  restrained  at 
all,  or  merely  to  prevent  far  less  evils  ?  The  simple  and  untor- 
tured  language  of  the  Constitution,  in  my  opinion,  requires  taxa- 
tion to  be  according  to  a  "  uniform  rule,"  in  its  broadest  sense,  and 
if  a  certain  class  oi  property  is  made  taxable  at  all,  it  must  not 
only  be  taxed  at  a  uniform  rate,  but  all  of  it  must  be  taxed  with- 
out partiality  or  discrimination,  and  at  such  rate.  I  cannot  but 
think  that  tms  is  the  body,  spirit,  and  intent  of  the  provision.  The 
debates  of  the  convention,  and  the  earliest  legislative  construction, 
indicate  most  clearly  that  exemptions  could  be  made  only  of  cer- 
tain classes  of  property,  such  as  property  devoted  to  religious, 
charitable,  or  other  similar  purposes,  and  not  of  parts  and  parcels 
of  any  class,  less  than  the  whole.  This  would  not  infringe  tne  rule 
of  uniformity. 

Any  other  construction  of  the  provision  would  emasculate  it  of 
all  of  its  force  and  effect,  and  as  a  restriction  upon  the  legislative 
power  it  was  not  worthy  of  adoption  and  is  not  worth  preserving. 
To  so  construe  it  as  to  allow  the  Legislature  to  exempt  all  property 
except  that  owned  by  one  person,  and  tax  that  alone,  and  then  to 
require,  as  the  sole  purpose  of  the  provision,  that  that  person's 
property  should  be  taxed  according  to  the  rule  of  uniformity, 
would  be  ludicrous,  if  it  was  not  so  outrageously  pernicious.  In 
charity  to  the  convention  which  adopted  it,  such  a  construction 
ought  to  be  put  upon  it  as  not  to  stultify  that  body,  and  make 
worthless  and  futile  a  provision  wisely  designed  to  equalize  by  a 
uniform  rule  the  heavy  burdens  of  taxation  upon  the  people  of  the 
state.  The  construction  which  allows  only  of  class  exemption  is 
so  easy,  just,  natural,  and  reasonable,  that  I  would  not  try  very 
hard  to  find  any  other. 

In  order  to  render  a  tax  unequal  it  is  necessary  that  particular  persons  or 
corporations  of  the  class  taxed  should  be  exempted.  State  v.  Parker,  8 
Yroom,  426;  Durach's  Appeal,  62,  Pa.  St.,  491;  Fletcher  v.  Oliver,  25  Ark., 
289. 

In  "Wells  V.  Vermont  R.  R.  Co.,  14  Blatchf.,  426,  it  was  held  that  where  a 
State  statute  exempted  the  lands  of  a  railroad  for  ten  years,  that  such  statute 
was  not  invalid. 

In  Welch  v.  Cook,  97  U.  S.,  541,  it  was  held  that  the  act  of  the  Legislative 
Assembly  of  the  District  of  Columbia,  exempting  all  manufacturing  property 
of  $5,000  and  over  from  taxation  for  a  period  of  ten  years,  did  not  consti- 
tute an  irreparable  contract  with  the  owners  of  such  property,  and  'such  ex- 
einption  could  at  anytime  be  repealed.  In  Memphis,  etc.,  R.  R.  Co.  v.  Gaines, 
8  Tenn.  Ch.  604,  it  was  held  that  a  statute  which  exempted  the  property  of 
any  railroad  company  which  would  accept  certain  BmcDdmcnts  to  its  charter. 
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and  pay  annually  to  the  state  treasurer  one  and  one  half  per  cent  cf  its  groBS 
receipts,  was  unconstitutionaL 

In  Augusta  «.  Georgia  R.  R  Co.,  it  was  held  that  the  portion  of  the  capital 
of  the  Georgia  R.  R.  Co.  used  in  banking  was  exempt  from  taxation. 

In  Neustadt  «.  Illinois  Central  R  R.  Co.,  81  111.,  484,  it  was  held  that  the 
act  incorporating  the  Illinois  Central  R  R.  Co.,  which  exempts  certain  prop- 
erty of  the  company  from  taxation,  is  a  contract  between  the  state  and  the 
company,  which  cannot  be  changed  or  annulled  without  the  consent  of  both 
parties. 

In  Mott  9.  Pennsylvania  R  R  Co.,  80  Pa.  St.,  9,  it  wan  held  that  the 
exemption  forever,  from  certain  taxes,  of  the  Pennsylvania  R.  R.  Co.,  in  con- 
sideration of  the  purchase  by  the  company  for  $1,500,000  of  the  main  line 
of  public  improvements  was  unconstitutional.  The  Legislature  had  no 
power  to  alienate  any  of  the  rights  of  sovereignty,  such  as  that  of  taxation, 
so  as  to  bind  future  legislatures. 

In  People  v.  Auditor-General,  7  Mich.,  84,  construing  sec.  11.,  art.  xiv.,  of 
the  constitution,  which  provided:  '*Thc  Legislature  shall  provide  a  uniform, 
rule  of  taxation,  except  on  property  paying  specific  taxes;  and  taxes  shall  be 
levied  on  all  such  property  as  shall  be  prescribed  by  law,"  held  that  the 
remission  of  taxes  in  favor  of  a  corporation  was  constitutional.  Bee  also 
Knoxville,  etc.,  R  R.  Co.  o.  Hicks,  15  Am.  Ry.  Rep.,  107;  Portland  o.  Water 
Co.,  67 Me.,  185. 

The  general  right  to  make  exemptions  is  involved  in  the  lieht  to  apjiortioii 
taxes,  and  must  be  understood  to  exist  wherever  it  is  not  forbidden.  Cooley 
on  Taxation,  p.  145,  and  cases  cited. 

A  state  may  by  contract  exempt  the  property  of  a  corporation  from  faxsr 
tion.  There  need  be  no  limit  to  the  time  for  such  exemption.  State  «• 
Wilson,  7  Cranch,  164;  Providence  B.  o.  Billings,  4  Peters,  514;  Gordon  •. 
Appeal  Tax  Court,  8  How.,  133;  Railroad  Co. «.  Railroad  Co.,  13  How., 
71;  Piqua  Br.  B.  v.  Knoop,  16  How.,  269;  Ohio,  etc.,  Co.  e.  Debolt,  16 
How.,  416;  Dodge  v.  Woolsey,  18  How.,  881;  Mechanics,  etc.,  B.  f>.  De- 
bolt,  18  How.,  881;  Christ  Church  9.  Philadelphia,  24  How.,  800;  Branch 
B.  V.  Skelly,  1  Black,  486;  McGee  «.  Mathis,  4  Wall.,  148;  Von  HofEman  v. 
Quincy,  4  Wall.,  585;  Washington  University©.  Rouse,  8  Wall.,  439;  Home 
of  the  Friendless  c.  Rouse,  8  Wall.,  480;  Railroad  Co.  «.  Whitton,  13  Wall., 
269;  Salt  Co.  v.  East  Saginaw,  13  Wall.,  873;  Wilmington  R  R  Co.  v.  Rcid, 
18  Wall.,  480;  Tomlinson  v.  Jessup,  15  Wall.,  454;  Tomlinson  e.  Branch,  15 
Wall.,  460;  Humphrey  c.  Pegues,  16  Wall,  244;  Delaware  R.  R  Tax,  18 
Wall.,  206;  Railroad  Co.  «.  Maguire,  20  Wall.,  86;  Erie  R  R  Co.  v.  Penn- 
sylvania, 21  Wall.,  492;  Bailey  «.  Maguire,  22  Wall.,  215 ;  Farrington  v.  Ten- 
nessee, 95  U.  S.,  679;  Mackall «.  Canal  Co.,  94 U.  S.,  848;  Illinois  C.  R  R  Co. 
f>.  McLean  Co.,  17  111.,  291;  Brainard  e.  Colchester,  81  Conn.,  410.  See  also 
Debolt  V.  Ohio,  etc.,  Co.,  1  Ohio  St.,  568;  Mechanics,  etc.,  B.  v,  Debolt,  1 
Ohio  St.,  591;  Brewster  v.  Hough,  ION.  H.,  148;  Mott  c.  Pennsylvania 
R  R  Co.,  80  Pa.  St.,  9;  Raleigh  t>.  Reed,  64  N.  C,  155;  Thorpe «.  Rutland, 
etc.,  RR.  Co.,  27  Vt.,  146;  Brainard  v,  Colchester,  81  Conn.,  410;  Backus 
f).  Lebanon,  11  N.  H.,  24;  East  Saginaw  Salt  Co.  «.  East  Saginaw,  19  Mich., 
259. 

As  to  constitutional  provisions  regarding  the  right  to  make  exemption,  see 
(Arkansas)  Washington  v.  State,  18  Ark.,  752;  McGheev.  Mathis,  21  Ark., 
40;  Fletcher  v.  Oliver,  25  Ark.,  289 ;  (Calif omia)  Burnett  r.  Sacramento,  12 
Cal.,  76;  Blanding  v.  Burr,  18  Cal.,  843;  P.  v.  McCrecry,  84  Cal.,  482; 
Emery  v.  San  F.  Gas  Co.,  28  Cal.,  845;  Walsh  «.  Matthews,  29  Cal.,  123; 
Crosby  17.  Lyon,  87  Cal.,  242;  P.  «.  San  P.,  etc.,  R  R  Co.,  35  Cal.,  606;  P. 
V.  Whartenby,  88  Cal.,  461;  P.  v.  Whyler,  41  Cal.,  851;  P.  «.  Eddy,  43  Cal. 
831;  P.  f>.  Central  Pacific  R  R  Co.,  43  Cal.,  398;  Lick  o.  Austin,  43  Cal., 
590;  Wilson  «.  Sutter  County,  47  Cal.,  91;  (Georgia)  Livingston  v.  Albany, 
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41  Qeo.j  21;  Burch  v,  Sayannah,  42  Geo.,  596;  Bohler  v.  Schneider,  49Qeo., 
195;  Home  Ins.  Co.  v,  Augusta,  60  Geo.,  580;  (Illinois)  Illinois  Central  R.  R 
Co.  «.  McLean  Co.,  17  111.,  291;  Hunsaker  9.  Wright,  80  111.,  146;  (Indiana) 
Adamson  9.  Warren  County,  9  Ind.,  189;  B.  of  Connersrille  v.  S.,  16Ind.,  105; 
King  V.  Madison,  17  Ind.,  48;  Andersons.  Kerns  Draining  Co.,  14  Ind.,  199; 
Bright «.  McCullough,  27  Ind.,  223;  (Iowa)  Iowa  H.  Co.  v,  Websti  r  County, 
21  Iowa,  221;  Dubu(jue,  etc.,  R.  R.  Co. «.  Webster  County,  21  Iowa,  235; 
(Louisiana)  Municipality  v.  Dubois,  10  La.  Ann.,  56;  New  Orleans  e.  Bank, 
10  La.  Ann.,  735;  New  Orleans  e.  Staiger,  11  La.  Ann.,  68;  New  Orleans 
«.  South  B.,  11  La.  Ann.,  41;  New  Orleans  v.  Turpin,  13  La.  Ann.,  56; 
Merriam  v.  New  Orleans,  14  La.  Ann.,  318;  State  v.  Volkman,  20  La.  Ann., 
585 ;  Hodgson  v.  New  Orleans,  21  La.  Ann.,  301 ;  Sims  v,  Jackson,  22  La. 
Ann.,  440;  State  «.  Eudon,  23  La.  Ann.,  668;  New  Orleans  v.  Home  Ins. 
Co.,  23  La.  Ann.,  449;  (Iforyland)  Commissioner  e.  Alleghany  County,  20 
Md.,  449;  (Massachusetts)  Merrick  «.  Amherst,  12  Allen,  498;  (Michigan) 
Walcott©.  P.,  17  Mioh.,  68;  Kitson  c.  Ann  Arbor,  26  Mich.,  825;  (Minne- 
sota) Sanborn  «.  Rice,  9  Minn.,  273;  McCormick  e.  Fitch,  14  Minn.,  252; 
(Missouri)  Glascow  «.  Rouse,  48  Mo.,  479;  (New  Jersey)  Camden,  etc.,  R.  R. 
Co.  V.  Hillegas.  18  N.  J.,  11 ;  Camden,  etc.,  R.  R.  c.  Comr.,  18  N.  J.,  71 ;  Gard- 
ner V.  State,  21  N.  J.,  557;  (Ohio)  Zanesville  V.Richards,  5  Ohio  St.,  589; 
Hill  V.  Higdon,  5  Ohio  St.,  243 ;  B.  of  Columbus  «.  Hines,  3  Ohio  St.,  1 ;  Baker 
«.  Cincinnati,  11  Ohio  St.,  534;  (Tennessee)  Adams  t.  Somerville,  2  Head., 
863;  State  v.  Crawford,  2  Head.,  460;  (Virginia)  G.Ukerson  c.  Frederick,  18 
Gratt.,  577;  Slaughter  c.  C,  13  Gratt.,  767;  (West  Virginia)  Franklin  Ins. 
Co.©.  S.,  5  W.  Va.,  849.  See  Fletcher  c.  Oliver,  25  Ark.,  289;  St.  Louis, 
etc.,  R.  R.  Co.  V.  Loften,  30  Ark.,  693;  Hagar  v.  Yolo,  47  Cal.,  222;  Atwater 
«.  Woodbridge,  6  Conn.,  223;  Osborne  tJ.  Humphrey,  7  Conn.,  835;  Parker 
«.  Redfield,  10  Conn.,  495;  Landon  v,  Litchfield,  11  Conn.,  251 ;  Central  R.  R. 
Co.,  ©.  State,  54  Geo.,  401;  Bradley  v.  McAtee,  7  Bush.,  667;  Prim  c.  Belle- 
Tille,  59  111.,  142;  Illinois  Central  R.  R.  Co.  v.  Irvin,  72  III.,  452;  Adams  v. 
Beman,  10  Kansas,  37;  Bright  o.  McCullough,  27  Ind.,  223;  Alexander  «. 
Baltimore,  5  Gill.,  383;  C.  v.  Bird,  12  Mass.,  442;  O'Donnell  «.  Bailey,  24 
Miss.,  886;  Grand  Gulf  R.  R.  Co.  t).  Buck,  53  Miss.,  246;  St.  Paul,  etc., 
R.  R.  Co.  v.Parcher,  14  Minn.,  297;  North  Mo.  R.  R.Co.  v.  Maguire,  49  Mo., 
490;  Page  c.  St.  Louis,  20  Mo.,  136;  P.  v.  Roper,  25  N.  Y.,  629;  P.  v.  Com- 
missioner, 47  N.  Y.,  501;  Dole  «.  The  Governor,  8  Stew.,  387;  Exchange  B. 
V.  Hines,  8  Ohio  St.,  1;  Easton  B.  v.  Commonwealth,  10  Pa.  St.,  450;  Erie 
R  R.  Co.  V.  Commonwealth,  66  Pa.  St.,  84;  Herrick  v.  Randolph,  13  Vt., 
625;  Armington  «.  Bamet,  15  Vt.,  751;  Henry  e.  Chester,  16  Vt.,  460;  Munn 
f.  Illinois,  94  U.  8.,  118. 


Edwabds 

V, 

Thb  Midland  Railway  Co. 

(Law  B&porU,  6  Q.  B.  2>.,  287.    December  15,  1880.) 

An  action  for  a  malicious  prosecution  will  lie  against  a  company. 
Stevens  •.  Midland  Ry.  Co.  (10  Ex.,  352)  not  followed. 
The  employment  of  policemen  by  a  company  to  protect  their  property  is  an 
act  within  the  scope  of  the  incorporation  of  the  company. 

Further  consideration  before  Fby,  J. 

The  canse  was  tried  at  the  last  summer  assizes  at  Stafford,  when 
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it  appeared  that  the  plaintifi  sued  the  company  for  malicious  pros- 
ecution. He  had  been  arrested  by  a  detective  policeman  in  the 
employment  of  the  company  on  a  charge  of  theft,  and  the  charge 
haa  been  dismissed  by  the  magistrate. 

The  jury  gave  the  plaintiff  damages  for  the  malicioua  prose- 
cution, ana  two  questions  of  law  were  reserved :  1.  Whether  an 
action  for  malicious  prosecution  will  lie  against  a  corporation.  2. 
Whether  the  employment  of  the  police  was  an  act  witnin  the  scope 
of  the  company's  incorporation. 

Staveley  Hill,  Q.  C,  and  A.  T.  Lawrence,  for  the  plaintiff :  Such 
an  action  lies  against  a  corporation.  Eastern  Counties  Sy.  Co.  v. 
Broom,  6  Ex.,  314;  Goff  v.  Great  Northern  Ey.  Co.,  30  L.  J. 
Cl.  B.),  148  ;  Yarborough  v.  Governor  and  Company  of  Bank  of 
^Dgland,  16  East,  6.  The  acts  of  the  police  were  the  acts  of  the 
company.  Green  v.  London  General  OmnibuB  Co.,  7  C.  B.  (N.  SX 
290.  It  is  not  necessary  to  show  actual  malice.  Whitfield  v.  Soutn 
Eastern  Ry.  Co.,  E.  B.  &  E.,  115. 

Powell,  Q.  C,  &  Evans,  for  the  company :  There  can  be  no  such 
action  against  a  company.  Stevens  v.  Midland  Counties  Bv.  Co., 
10  Ex.  352.  A  corporation  was  held  not  to  be  a  person  in  PKarmar 
ceutical  Society  v.  London  and  Provincial  Supply  Association,  5 
App.  Cas.,  857.  There  was  no  malice  here.  Bank  of  British  North 
America  v.  Strong,  1  App.  Cas.,  307.  The  emplovment  of  the 
police  is  not  withm  the  scope  of  the  authority  of  tte  company's 
oflScers.   Bank  of  New  South  Wales  v.  Owston,  4  App.  Cas.,  271. 

Fry,  J. — I  am  asked  to  decide  this  question,  as  it  were,  by  way 
of  rehearsal,  as  it  is  intended  to  carry  it  to  a  higher  tribunal.  I 
must  therefore  express  my  opinion  on  it.  The  question  is  whether 
a  railway  company  can  be  made  liable  in  an  action  for  malicious 
prosecution.  The  malice,  in  order  to  found  such  an  action,  need 
not  be  express  malice,  but  it  may  be  inoplied  from  the  wrongful 
action  without  just  cause  or  excuse.  Now,  it  is  a  maxim  that  a 
corporation  has  no  mind,  no  mens  rea,  therefore  they  cannot  be 
guilty  of  malice ;  can  they  therefore  escape  the  consequences  of  an 
action  which  in  the  case  of  an  ordinary  person  would  be  held  to 
imply  malice  ?  Mr.  Hill  suggests  to  me  the  case  of  partners  who 
would  be  individually  liable  for  an  action  maliciously  instituted  by 
the  partnership,  and  the  subsequent  incorporation  of  the  partner- 
ship into  a  company ;  can  it  be  said  that  the  company,  consisting 
of  the  same  persons  as  before,  is  not  to  be  made  liable  for  the  same 
wrongful  action  ?  It  would  be  Strang  if  it  were  so,  though  I  must 
not  forget  that  the  individuals  who  directed  such  a  wronpul  action 
on  the  part  of  the  company  would  be  personally  liable. 

Those  who  deny  that  the  company  can  be  made  liable  rely 
principally  on  Baron  Alderson's  judgment  in  Stevens  v.  Midland 
Counties  By.  Co.,  10  Ex.  352,  where  he  held  that  in  order  to 
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enpport  such  an  action  it  must  be  shown  that  the  defendant  was 
actuated  by  a  motive  in  his  mind,  and  that  a  corporation  has  no 
mind.  The  two  other  judges,  Barons  Piatt  and  martin,  did  not 
agree  with  Baron  Alderson^  reasons,  but  decided  in  the  company's 
favor  on  other  grounds. 

Has  Baron  Alderson's  opinion,  which  in  that  case  stands  alone, 
been  followed  by  other  ludges  ?  In  Rex  v.  City  of  London,  which 
is  cited  in  a  note  to  Whitfield  v.  South  Eastern  Ky.  Co.,  E.  B.  &  E., 
122,  it  was  held  on  demurrer  that  an  action  would  lie  against  the 
Corporation  of  the  City  of  London  for  maliciously  publishing  a 
hbel,  and  though  that  decision  is  not  of  the  greatest  weight,  being 
affected  no  douot  by  political  as  well  as  legal  considerations,  still  it 
was  assented  to  by  Chief  Justice  Saunders,  an  able  and  experienced 
judge.  In  Yarborough  v.  Bank  of  England,  16  East,  6,  Lord 
EUenborough  referred  to  an  earlier  case  of  Argent  v.  Dean  and 
Chapter  of  St.  Paul's,  16  East,  7,  note  (a),  and  said  that  the 
instances  of  actions  against  corporations  for  false  returns  to  writs 
of  mandamus  must  be  numberless.  Again,  in  Whitfield  v.  South 
Eastern  Ry.  Co.,  E.  B.  &  E.,  121,  Lord  Campbell  says  that  "  the 
ground  on  which  it  is  contended  that  an  action  for  a  libel  cannot 
possibly  be  maintained  against  a  corporation  aggregate  fails,"  and 
"  considering  that  an  action  of  tort  and  trespass  will  lie  against  a 
corporation  aggregate,  and  that  an  indictment  may  be  preferred 
against  a  corporation  aggregate  both  for  commission  and  omission, 
to  be  followed  up  by  fine,  though  not  by  imprisonment,  there  may 
be  great  difficulty  in  saying  tliat,  under  certain  circumstances, 
express  malice  may  not  be  imputed  to  and  proved  against  a  cor- 
poration." In  Green  v.  Lonoon  General  Omnibus  Co.,  7  C.  B. 
(N.  S.),  290,  at  p.  301,  it  was  held  that  a  corporation  aggregate  may 
be  liable  to  an  action  for  intentional  acts  of  misfeasance  by  its 
servants,  provided  they  are  sufficiently  connected  with  the  scope 
and  object  of  its  incorporation.  There  Chief  Justice  Erie  says: 
"  The  ground  of  the  demurrer  is  that  the  declaration  charges  a 
wilful  and  intentional  wrong,  and  that  the  defendants  being  a  cor- 
poration, cannot  be  guilty  oi  such  a  wrong,  and  therefore  the  action 
will  not  lie."  In  the  case  before  me  it  is  similarly  argued  that  a 
corporation  cannot  act  maliciously  or  intentionally,  because  malice 
and  intention  imply  mind.  Chief  Justice  Erie  continues :  "  The 
doctrine  relied  on  that  a  corporation  having  no  soul  cannot  be 
actuated  by  a  malicious  intention,  is  more  quaint  than  substantial." 
In  other  words,  the  ratio  decidendi  of  Baron  Alderson  was  in  this 
case  disregarded,  and  as  his  decision  has  not  been  followed  in  Eng- 
lish courts,  I  am  at  liberty  to  decide  in  conformity  with  the  later 
decisions,  and  I  hold,  therefore,  that  the  action  will  lie  in  this 
case. 

The  next  question  is,  was  this  act  done  within  the  scope  of  the 
incorporation  of  the  company  ?    I  hold  that  it  was ;  the  company 
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may  restrain  the  oommiflsion  of  crime  on  their  railways ;  and  the 

observations  made  in  Gk>flE  v.  Great  Northern  Ry  do.,  30  L.  J. 

Q.  B.),  152,  show  that  a  company  so  acting  may  be  responsible 

or  an  illegal  arrest.     I  give  jadgment,  therSore,  for  the  plaintiff^ 

with  costs. 

Jadgment  for  the  plaintifE. 

A  corporation  is  liable  for  malicious  prosecution  committed  by  its  affeuts 
iu  the  scope  of  their  employment  Iron  Mountain  B.  o.  Mercantile  B,  4  Mo. 
App.,  505. 

In  this  country  it  is  held  that  a  railroad  company  is  responsible  for  the 
wrongful  acts  of  its  employees,  Higginsv.  Watervliet,  etc.,  Co.,  65  N.  T.,  23; 
Hamilton  v.  Third  Ave.  R.  R.  Co..  3  Jones  &  8.,  118 ;  Goddard  v.  Grand  Trunk 
R.  R  Co.,  57  Me.,  202;  Priest  f).  Hudson  River  R.  R  Co.,  40  How.  Pr.,  456; 
'Ramsden  v.  Boston,  etc.,  R.  R  Co.,  104  Mass.,  117;  Sanfordo.  Eighth  Aye.  R 
R  Co.,  23  N.  T.,  843;  Eastern,  etc.,  R  R  Co.  v.  Broom,  6  Ezch.,  314;  Roe  v. 
Birkenhead,  etc.,  Ry.  Co.,  7Exch.,  36;  Brokaw  «.  New  Jersey,  etc.,  Co.,  3 
Vroom,  828;  Hewett  «.  Swift,  3  Allen,  420;  Howe  «.  Newmarch,  12  Allen, 
49. 

A  railroad  company  cannot  set  up  as  a  defence  that  the  particular  act  of 
the  employee  was  not  authorized  by  its  charter.  South.,  etc.,  R  R  Co.  «. 
Chappell,  61  Ala.,  527.  See  also  National  B.  «.  Graham,  100  U.  S^  699; 
Miller  «.  Burlington,  etc.,  R  R,  8  Keb.,  219. 


CoTTAM,  Appellant, 

V. 

Guest,  Bespondent. 

(Law  Reports^  6  Q.  B,  i>.,  70.    DeomJber  10,  1880.) 

Sect.  54  of  the  Tramways  Act,  1870  (38  &  84  Vict.,  c.  78),  prohibits  the  user 
of  the  tramway  by  unlicensed  persons  with  carriages  ''having  flange- 
wheels  or  other  wheels  suitable  only  to  run  on  the  rail  of  such  trui- 
way." 

The  appellant,  an  omnibus  proprietor,  attached  to  his  yehicle  a  lever  with 
arms  having  a  small  revolving  disk  or  roller  which  the  driver  might  drop 
into  the  groove  of  the  rail  at  the  lower  side  of  each  fore-wheel  when  on 
the  tramway,  such  disks  operating  when  down  as  a  flange  at  the  point  of 
contact  with  the  rails,  but  when  withdrawn  by  means  of  the  lever  leav- 
ing the  vehicle  free  to  travel  over  any  part  of  tiie  road : 

Eddy  that  this  contrivance  (though  no  oDstruction  to  the  tramway)  was 
within  the  prohibition  of  the  statute. 

Case  stated  by  justices  under  20  &  21  Yict.,  c.  43. 

An  information  was  laid  before  the  stipendiary  magistrate  for 
the  borough  of  Salford  by  Robert  Guest  against  Thomas  Cottam, 
alleging  that  Cottam,  on  the  9th  of  June,  1880,  at  the  borough  of 
Saliord,  did  unlawfully  use  part  of  a  tramway  laid  alon^  Bolton 
Koad,  to  wit,  the  part  of  a  tramway  laid  along  the  said  Bolton 
Koad  from  the  Woolpaek  Inn  to  Irlams  o'm'Height,  with  a 
carriage  having  wheels  suitable  only  to  run  on  the  rail  of  such 


COTTAM  V.  GUEST.  576 

tramway,  he  the  said  Thomas  Cottam  not  being  empowered  to  use 
the  said  part  of  the  said  tramway  under  any  lease  from  or  by 
agreement  with  the  promoters  of  tne  said  tramway,  or  under  any 
license  from  the  Board  of  Trade,  contrary  to  the  statute,  etc. 

The  charge  against  Cottam  arose  under  the  statute  33  &  34 
Vict.,  c.  78,  called  The  Tramway  Act,  1870,  s.  54,  which  provides 
that  "  if  any  person,  except  under  a  lease  from  or  agreement  with 
the  promoters,  or  under  license  from  the  Board  of  Trade  as  by  this 
act  provided,  uses  a  tramway  or  any  part  thereof  with  carriages 
having  flange-wheels  or  other  wheels  suitable  only  to  run  on  tlie 
rail  of  such  tramway,  such  person  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  £20." 

Upon  the  hearing  of  the  information  and  the  evidence  and  argu- 
ments which  each  of  the  parties  had  to  lay  before  them,  it  appeared 
to  the  justices,  and  it  was  admitted  by  the  defendant,  that  he  did 
use  part  of  the  tramway  with  a  carriage,  that  is  to  say,  an  omnibus, 
without  being  empowered  to  use  the  tramway  under  any  lease 
from  or  by  agreement  with  the  promoters  oi  the  tramway,  or 
under  any  license  from  the  Board  of  Trade;  and  it  was  also 
proved  tnat  the  omnibus  so  used  by  the  defendant  was  borne 
upon  and  moved  entirely  by  four  ordinary  wheels,  which  wheels 
were  suitable  to  run  not  only  upon  the  tramway,  but  were  also 
suitable  to  run  and  to  bear  and  move  the  omnibus  upon  all  parts 
of  the  public  highway :  and  it  was  also  proved  that  the  omnibus 
was  furnished  with  two  small  circular  revolving  disks,  wheels,  or 
rollers  in  connection  with  the  front  or  fore  wheels  of  the  omnibus, 
and  used  for  the  purpose  of  guiding  the  aforesaid  ordinary  bearing 
wheels  thereof  upon  the  metals  of  the  tramway,  by  running  in  the 
groove  or  recess  of  the  tram-rail,  but  capable  of  being  instantly 
Bf ted  therefrom  at  any  moment  by  means  of  a  lever  under  the 
control  of  the  driver,  and  would  then  roll  upon  other  parts  of  the 
highway,  and  so  leaving  the  wheels  of  the  omnibus  free  to  quit 
tlie  metal  of  the  tramway  at  any  instant.  It  was  further  proved 
that  the  omnibus  in  so  using  as  aforesaid  the  rail  of  the  tramway 
did  not  necessarily  cause  any  obstacle  or  hindrance  to  the  ordinary 
tram-car  or  any  other  vehicle  using  the  tramway.  It  was  also 
proved  that  the  omnibus  was  in  no  respect  borne  or  moved  by  the 
said  revolving  disks,  wheels,  or  rollers,  and  that,  save  as  aforesaid, 
the  disks,  wheels,  or  rollers  did  not  assist  in  the  traction  of  the 
vehicle,  or  perform  any  function  whatsoever  of  ordinary  wheels. 

It  was  contended  on  behalf  of  Cottam  that  the  said  disks,  wheels, 
or  rollers  were  not  wheels  within  the  meaning  of  the  statute ;  and 
that,  if  they  were,  they  were  suitable  not  only  to  run  on  the  rail  of 
the  tramway  but  also  elsewhere  upon  other  parts  of  the  highway ; 
and  that  all  the  wheels  of  the  omnibus  (including  the  said  disKs, 
wheels,  or  rollers)  were  suitable  not  only  to  run  on  the  tramway 
but  elsewhere  on  the  highway. 
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The  justices,  however,  were  of  opinion  that  in  law  the  aforesaid 
revolving  disks,  wheels,  or  rollers  applied  and  used  as  aforesaid 
were  wheels  suitable  only  to  run  upon  the  tramway,  which  was  the 
ground  of  their  determination  in  the  case ;  and  they  therefore  con- 
victed Cottam  in  the  penalty  of  40s.  and  costs. 

The  question  for  the  opinion  of  the  court  was  whether  the  said 
revolving  disks,  wheels,  or  rollers  applied  and  used  as  aforesaid 
were  wheels  within  the  meaning  of  the  act  suitable  only  to  run 
on  the  rail  of  the  tramway.  If  the  opinion  of  the  court  should 
be  in  the  affirmative,  the  conviction  was  to  stand ;  otherwise,  to  be 
quashed. 

Mellor,  Q.  C.  (Channell  with  him),  for  the  appellant :  That 
which  the  appellant  is  charged  with  having  done  is  not  a  vio- 
lation of  either  the  words  or  the  spirit  of  s.  54  of  the  Tramways 
Act,  1870.  He  does  not  use  "  flange- wheels,"  that  is,  wheels 
having  a  flange  all  round  the  edge  of  the  tire.  His  wheels  are 
those  ordinarily  used  for  bearing  omnibuses  or  other  carriages. 
The  thinff  complained  of  is  a  small  circular  revolving  disk  placed 
against  tlie  lower  part  of  the  inner  side  of  each  of  the  two  fore 
wheels  upon  which  the  vehicle  travels,  for  the  mere  purpose  of 
steadying  it  in  its  progress  along  the  rails  of  the  tramway.  Nei- 
ther are  the  wheels  with  the  disks  "  suitable  only  to  run  on  the 
rails  of  such  tramway;"  for,  the  revolving  disks  being  by  the 
application  of  the  lever  withdrawn  from  the  groove  in  the  rails, 
the  wheels  are  capable  of  running  over  the  other  parts  of  the 
roadway ;  the  vehicle  then  remaining  an  omnibus  of  the  ordinary 
character  and  construction.  In  no  sense,  therefore,  can  these 
wheels  be  said  to  be  wheels  of  the  description  the  use  of  which 
was  intended  to  be  prohibited  by  the  act.  It  is  not  found  in  the 
case  that  the  tram-cars  were  or  could  be  at  all  impeded  by  the  use 
of  this  contrivance.  The  62d  section  of  the  act  enacts  that 
"nothing  in  this  act  or  in  any  by-law  made  under  this  act  shall 
take  away  or  abridge  the  right  of  the  public  to  pass  along  or 
across  every  or  any  part  of  any  road  along  or  across  which  any 
tramway  is  laid,  whether  on  or  off  the  tramway,  with  carriages  not 
having  flange-wheels  or  wheels  suitable  only  to  run  on  tlie  rail  of 
the  said  tramway."  The  appellant,  therefore,  has  done  nothing 
more  than  exercise  the  right  which  the  Legislature  has  reserved  to 
every  subject  of  the  reahn. 

Sir  F.  Ilerschell,  S.  G.  (Smyly,  with  him),  contra  :  The  wheels 
used  by  the  appellants  plus  the  revolving  disks  are  for  all  practical 
purposes  "  flange-wheels"  within  the  meaning  of  s.  54.  The  object 
of  the  act  was  to  encourage  the  formation  oi  tramways ;  and  that 
of  s.  54  was  to  prohibit  the  use  of  any  contrivance  to  turn  the  tram- 
way from  its  legitimate  use — to  prevent  the  owners  of  other  vehi- 
cles to  do  more  than  they  could  do  with  wheels  of  the  ordinaiy  con- 
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stmction :  and  there  is  nothing  in  s.  62  to  relax  that  prohibition. 
By  s.  19  the  proprietors  are  empowered  to  lease  the  tramway  when 
formed,  or  to  take  tolls  for  its  use.  The  wheels  of  the  revolving 
disks  are  for  all  practical  purposes  "  flange-wheels  or  wheels  suita- 
ble only  to  run  on  the  rail  of  the  tramway."  The  disk  is  a  mere 
contrivance  to  enable  the  appellant  to  use  the  rails  without  the 
payment  of  any  toll  or  recompense  to  the  ow^ners  or  lessees.  His 
omnibus  with  that  appliance  is  in  effect  an  improved  tram-car. 

Denman,  J. — I  am  of  opinion  that  the  decision  oi  the  magistrate 
in  this  case  was  right,  and  that  the  conviction  must  be  affirmed. 
The  54th  section  of  the  act  upon  which  the  proceedings  were 
taken  enacts  that  "  if  any  person,  except  under  a  lease  from  or 
freemen t  with  the  promotere,  or  under  license  from  the  Board  of 
Trade  as  by  this  act  provided,  uses  a  tramway  or  any  part  thereof 
with  carriages  having  flange- wheels  or  other  wheels  suitable  only  to 
run  on  the  rail  of  such  tramway,  such  person  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  £20."  Now  we  have 
seen  a  model  of  the  vehicle  used  by  the  appellant ;  and  it  appears 
to  me  to  be  properly  described  thus  :  It  runs  upon  four  wheels  of 
the  ordinary  construction ;  but  against  the  two  fore  wheels  is  placed 
a  revolving  disk  which  when  let  down  by  means  of  a  lever  drops 
into  the  groove  of  the  rail  and  performs  the  same  functions  as  a 
flange  attached  to  the  tire  of  the  wheels.  It  appears  to  me  upon 
three  grounds  the  conviction  was  right.  In  the  first  place,  wnen 
the  omnibus  is  running  along  the  tramway  with  the  disk  down,  the 
tramway  is  being  used  by  a  carriage  having  flange-wheels,  that  is, 
wheels  flanged  at  the  time  the  carriage  is  so  used.  That  is  the  com- 
mon-sense of  the  thing  ;  for,  even  though  the  disk  is  only  a  tempo- 
rary flange,  still,  if  it  is  at  the  time  of  the  use  a  thing  performing 
the  oflice  of  a  flange,  that  makes  it  a  flange-wheel ;  and  I  should 
be  content  to  affirm  the  conviction  upon  that  ground  only.  In  the 
next  place,  I  do  not  think  the  question  whether  the  wheels  are  suit- 
able or  can  be  used  for  other  purposes  than  for  running  upon  the 
rail,  is  at  all  material.  When  the  disk  is  let  down,  the  wheels  are 
turned  into  wheels  which  are  suitable  only  for  running  upon  the 
rail  of  the  tramway,  and  cease  to  be  ordinary  wheels;  and  at  that 
time  the  penalty  is  incurred.  A  third  ground  upon  which  the  statute 
may  be  said  to  be  violated  is  this,  that  the  disks  themselves  are 
wheels  and  are  properly  so  described,  and  when  thev  are  used  the 
bearing  wheels  are  suitable  only  for  running  on  the  tramway.  Upon 
every  ground,  therefore,  it  appears  to  me  that  the  conviction  was 
right,  and  must  be  affirmed  with  costs. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  My  impression  is  that 
the  argument  of  Mr.  Mellor  is  too  narrow.  The  object  of  the  eur 
actment  in  question  appears  to  me  to  have  been  to  prevent  the 
lessee  of  the  tramway  from  having  his  rails  used  by  a  rival.     This 
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ifi  a  very  ingenious  contrivance  to  evade  the  statute.  The  words  of 
8.  54,  ^^  carriages  having  flange-wheels  or  other  wheels  suitable  only 
to  nin  on  the  rail,"  point  to  this,  viz.,  the  user  of  the  tramway 
with  a  flange-wheel  or  with  a  wheel  so  constructed  as  to  enable  the 
driver  of  the  vehicle  to  make  an  unfair  and  colorable  use  of  the 
tramway.  That  construction  is  fortified  by  the  62d  section,  which 
does  not  authorize  the  public  to  use  the  tramway  at  all,  but  to  use 
the  road  notwithstanding  the  tramway  may  be  constructed  upon  it. 
It  was  never  meant  to  enable  the  puolic  to  use  the  tramway  as  a 
tramway  in  opposition  to  the  promoters  or  their  lessees.  The  omni- 
bus of  the  respondent  may  be  aptly  described  as  an  improved  tram- 
car.  The  use  of  the  disk  renders  the  wheel  substantially  a  flange- 
wheel  at  the  point  of  contact,  or  it  is  a  colorable  contrivance  to  en- 
able the  vehicle  to  run  upon  the  rail,  in  derogation  of  the  privilege 
granted  to  the  lessee.  I  think  the  appeal  should  be  dismissed  with 
costs. 

Mellor,  Q.  C,  asked  leave  to  appeal.  He  urged  that  the  question 
was  of  vital  importance  to  the  appellant,  inasmuch  as  he  nad  ob- 
tained a  patent  for  his  invention. 

Denman,  J. — I  think  it  is  against  the  spirit  of  the  enactment 
(Judicature  Act,  1873,  36  &  37  Vict., c.  66,  s.  45)  which  gives  us 
the  power  to  allow  an  appeal  in  these  cases,  to  accede  to  such  an 
application  where  we  can  entertain  no  doubt  as  to  the  correctness 

of  the  decision. 

Appeal  dismissed  with  costs. 

See  Citizens  CDach  Co.  f>.  Camden  Horse  R  R  Co.,  note,  ante,  p.  190. 


The  Atporney-Genkral 

V. 

The  Lontx)N  and  North  Western  Railway  Co. 

(Lav>  ReporU,  6  Q,  B.D.,  261.     Febrv/vry  19,  1881.] 

In  the  Court  of  Appeal. 

By  the  2d  section  of  6  &  6  Vict.,  c.  79.  and  the  schedule  to  that  act,  a  duty 
at  the  rate  of  5  p<'r  cent  is  made  payable  upon  all  sums  received  or 
charged  for  the  hire,  fare,  or  conveyance  of  passengers  conveyed  for 
hire  upon  any  railway.  The  defendants,  by  a  local  act,  were  prohibited 
from  charging  to  their  passengers  more  than  certain  specified  sums  per 
mile,  which  sums  were  to  include  all  expenses  incidental  to  their  con- 
veyance, except  government  duty.  The  defendants,  in  addition  to  the 
sum  charged  by  them  to  their  passengers  for  conveyance,  charged  to  and 
received  from  such  passengers  a  further  sum  at  the  rate  of  6  per  cent  on 
the  former,  to  cover  the  government  duty.  The  Crown  claimed  duty  on 
the  latter  sum  as  well  as  on  the  former: 

BdA^  affirming  the  decision  of  the  Exchequer  Division,  that  the  Crown  was 
entitled  to  duty  on  the  whole  amount  received  from  the  pasaengeFS,  even 
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tbougb  such  amount  should  exceed  the  maximum  charge  for  conTeyance 
fixed  by  the  local  act 

The  defendanta  attached  to  certain  of  their  night  trains  sleeping-carriages  for 
the  accommodation  of  such  of  their  first-class  passengers  as  might  choose 
to  avail  themselves  of  it.  For  the  use  of  these  carriages  such  passengers 
were  charged  an  extra  sum  in  addition  to  the  ordinary  first-class  fare. 
In  addition  to  couches  with  pillows,  sheets,  and  blankets,  each  carriage 
contained  a  lavatory,  water-closet,  and  other  conveniences.  Passengers 
using  such  carriage  were  not  disturbed  during  the  night  by  demands  for 
their  tickets ;  and  if  they  arrived  at  their  destination  in  the  middle  of 
the  night  the  carriage  was  put  into  a  siding,  and  the  passengers  allowed 
to  remain  in  their  beds  until  the  morning.  A  special  servant  was 
employed  to  wait  upon  them,  call  them  in  the  morning,  and  bring  them 
hot  water.  The  Crown  claimed  duty  upon  the  sums  charged  to  passen- 
gers for  the  accommodation  provided  in  the  sleeping-carriages : 

Edd,  affirming  the  decision  of  the  Exchequer  Division,  that  such  accom- 
modation was  incidental  to  the  conveyance  of  the  passengers,  and  that 
the  Crown  was  entitled  to  the  duty  claimed. 

Appeal  by  the  defendants  from  a  decree  of  Kelly,  C.  B.,  and 
Haw&ins,  J.  (5  Ex.  D.,  247.),  in  favor  of  the  Crown,  upon  an  in- 
formation under  5  &  6  Vict.,  c.  79,  s.  4. 

The  defendants  are  a  railway  company  incorporated  by  statute 
for  the  purpose,  inter  alia,  of  carrying  passengers  for  hire.  By 
6  &  6  Vict.,  c.  79,  8.  2,  and  the  schedule  to  that  act,  a  duty  at  the 
rate  of  6  per  cent  was  made  payable  "  upon  all  sums  received  or 
charged  for  the  hire,  fare,  or  conveyance  of  passengers,"  on  any 
railway.  By  s.  63  of  a  local  and  personal  act  of  the  defendants 
(9  &  10  Vict.,  c.  cciv.)  it  is  enacted,  "  That  the  maximum  rate  of 
charge  to  be  made  by  the  company  for  the  conveyance  of  passen- 
gers along  the  said  railway,  including  the  tolls  for  the  use  of  the 
railway,  and  of  carriages,  and  for  locomotive  power,  and  every 
other  expense  incidental  to  such  conveyance  as  aforesaid,  except 

fovernment  duty,"  shall  not  exceed  certain  sums  there  specified, 
'he  defendants  m  addition  to  the  sum  charged  by  them  to  their 
passengers  for  conveyance,  whether  maximum  or  not,  charged  to 
and  received  from  such  passengers  a  further  sum  at  the  rate  of 
5  per  cent  on  the  former  to  cover  the  government  duty.  The 
Crown  claimed  duty  on  this  latter  sum  as  well  as  on  the  former, 
although  the  latter  was  not  nominally  charged  for  conveyance. 

The  defendants  attached  to  certain  of  their  night  trains  sleeping- 
carriages  for  the  accommoaation  of  such  of  their  first-class  passen^ 
gers  as  might  choose  to  avail  themselves  of  it.  For  the  use  of 
tnese  carriages  such  passengers  were  charged  an  extra  sum  in 
addition  to  the  ordinary  first-class  fare.  In  addition  to  couches 
with  pillows,  sheets,  and  blankets,  each  carriage  contained  a  lava- 
tory, water-closet,  and  other  conveniences.  Passengers  usiug  such 
carriage  were  not  disturbed  during  the  night  by  demands  for  their, 
tickets ;  and  if  they  arrived  at  their  destination  in  the  middle  of 
the  night,  the  carriage  was  put  into  a  siding  and  the  passengers 
allowed  to  remain  in  their  beds  until  the  morning.     A  special 
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servant  was  employed  to  wait  upon  them,  call  them  in  the 
morning,  and  brmg  them  hot  water.  The  Crown  claimed  duty 
upon  the  sums  charged  to  passengers  for  such  sleeping  accom- 
modation. 

1880.  Nov.  27.  Sir  F.  Herschell,  S.  G.  (Dugdale  with  him),  for 
the  defendants.  Sect.  63  of  the  defendants'  local  and  personal  act 
(9  &  10  Vict.,  c.  cciv.)  in  fixing  the  maximum  rate  oi  charge  for 
the  conveyance  of  passengers  provides  that  such  maximum  charge 
shall  include  all  expenses  incidental  to  such  conveyance  except 
government  duty;  that  impliedly  authorizes  the  company  to 
charge  the  passenger  with  the  duty  in  addition  to  the  maximum 
charge  for  conveyance.  But  if  such  excess  sum  may  lawfully  be 
charged  to  the  passenger,  it  can  only  be  so  if  it  is  charged  as  duty 
and  not  as  part  of  the  fare.  But  if  such  excess  sum  is  paid  by  the 
passenger  as  duty  and  not  as  part  of  the  fare,  the  Crown  is  not 
entitled  to  duty  upon  it.  The  defendants  limit  their  contention 
on  this  point  to  cases  in  which  the  aggregate  of  the  sums  charged 
to  the  passenger  for  fare  and  for  duty  exceed  the  maximum 
charge  fixed  by  s.  63 ;  it  must  be  conceded  that  where  the  aggre- 
gate of  such  sums  do  not  exceed  such  maximum  the  company  are 
liable  to  pay  duty  on  the  sum  charged  to  the  passenger  for  duty. 

On  the  second  point  it  is  contended  that  the  aduitional  charge 
made  for  the  sleeping  accommodation  is  no  part  of  the  fare,  not 
being  incidental  to  the  conveyance.  On  some  railways  there  is  a 
dining-car  attached  to  the  tram,  but  it  could  never  be  contended 
that  tne  charge  made  for  the  dinner  was  part  of  the  charge  made 
for  the  convevance.  It  must  be  admitted  that  what  is  and  what  is 
not  incidental  to  the  conveyance  is  a  question  of  degree. 

Sir  H.  Giffard,  Q.  C.  (W.  W.  Karslake  with  him),  for  the  Crown : 
[He  was  directed  by  the  court  to  confine  himself  to  the  second 
point.]     The  company  are  by  statute  authorized  to  convey  passen- 

fers  for  hire.  There  their  authority,  as  regards  passengers,  stops. 
'hey  are  not  authorized  to  provide  passengers  with  anything  except 
conveyance.  But  if  they  are  authorized  to  do  nothing  else  than 
convey,  they  are  estopped  from  disputing  that  any  sum  which  they 
mav  charge  to  the  passenger  is  charged  in  respect  to  conveyance. 
It  18  contended  that  on  any  sum  charged  to  the  passenger,  no  mat- 
ter what  the  charge  bo  made  for,  the  Crown  is  entitled  to  duty. 
But  the  claim  of  the  Crown  may  be  supported  without  goine  that 
length.  The  term  '  conveyance"  must  be  taken  to  include  Si  that 
is  reasonably  ancillary  to  the  conveyance.  The  additional  comfort 
of  a  sleeping-car  is  only  a  mode  of  the  conveyance,  for  it  is  only  a 
passenger  who  could  enter  such  a  car.  The  difference  between  a 
flitting  and  recumbent  position  can  make  no  difference  in  point  of  law. 

Sir  F.  Herschell,  S.  G.,  replied. 

Ihir.  adv.  vult 


ATTORNEY-GENERAL  V.  LOND.  &  NORTHWEST.  RY.  CO.      681 

1881.  Feb.  4.  The  judgment  of  the  court  (Lord  Coleridge,  C. 
J.,  Baggallay  and  Brett,  L.J  J.)  was  delivered  by 

Lord  Colebidoe,  C.  J. — By  the  2d  section  of  the  Railway  Pas- 
sengers Duty  Act  (5  &  6  Vict.,  c.  T9)  a  duty  is  made  payable  in 
respect  of  all  passengers  carried  for  hire  upon  or  along  any  railway; 
and  it  is  enacted  that  such  duty  shall  be  "  at  and  after  the  rate  of 
JB5  for  every  £100  upon  all  sums  received  or  charged  for  the  hire, 
fare,  or  conveyance  of  all  such  passengers."  It  appears  that,  in 
fixing  the  sums  to  be  paid  by  passengers  conveyed  by  their  railway, 
the  defendants  have  taken  into  account  the  amount  of  duty  to 
which  they  considered  they  would  be  liable,  and  have  added  to  the 
sum  which,  but  for  such  liability,  they  would  have  deemed  a  suffi- 
cient fare,  a  further  sum,  calculated  at  the  rate  of  5  per  cent  upon 
the  former,  to  cover  the  amount  of  duty,  and  they  msist  that  the 
last-mentioned  sum,  so  calculated,  is  the  full  amount  of  duty  pay- 
able by  them,  though  the  aggregate  of  the  two  sums  is  the  amount 
charged  to,  and  received  from,  the  passenger. 

The  Attorney-General,  however,  contends  that,  according  to  the 
true  construction  of  the  act,  the  amount  of  duty  properly  payable 
is  a  sum  equal  to  £5  per  cent  upon  the  aggregate  amount  paid  by 
the  passenger.  The  first  question  raised  by  the  present  action  iB 
which  of  these  two  contentions  should  prevail;  the  Exchequer 
Division  has  decided,  and  in  our  opinion  has  rightly  decide<^  in 
favor  of  the  Crown. 

The  only  question  which  we  have  to  consider  is  as  to  the  con- 
struction of  tne  act ;  neither  the  way  in  which  the  company  have 
arrived  at  the  fares  which  they  deem  necessary  or  expedient  to 
charge  to  the  passengers  who  use  their  railways,  nor  the  mode  in 
whicn  they  keep  their  accounts,  can  affect  the  question  of  con- 
struction. In  our  opinion  the  language  is  free  from  doubt ;  the 
Erice  which  the  passenger  is  called  upon  to  pay,  and  does  pay,  for 
is  ticket,  without  which  he  is  not  at  liberty  to  travel  by  the  rail- 
way, is  the  sum  charged  to  him  and  received  by  the  company,  for 
his  conveyance  to  his  destination,  of  whatever  items  it  may  be 
composed  ;  and,  if  so,  it  is  upon  this  price  or  sum  that  the  amount 
of  duty  is  by  the  act  directed  to  be  calculated. 

Reliance  has  been  placed  by  the  defendants  upon  the  language 
of  a  clause  in  one  of  their  local  and  personal  acts  (9  &  10  Vict., 
c.  cciv.)  which  fixes  the  maximum  rates  which  they  are  to  be  at 
liberty  to  charge  for  the  conveyance  of  passengers,  and  provides 
that  such  maximum  rates  shall  include  the  tolls  for  the  use  of  the 
railway,  and  of  carriages,  and  for  locomotive  power,  and  every 
other  expense  incidental  to  such  conveyance,  except  government 
duty ;  and  it  has  been  urged  that  if  the  defendants  can  only 
charge  the  maximum  rate  with  5  per  cent  additional  upon  that 
maximum  rate  and  have  to  pay  duty  upon  the  aggregate  sums, 
they  will  be  substantially  receiving  something  less    than    the 
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maximum ;  this  maj  be  so,  if  they  are  at  liberty  to  add  an  jthiiig 
to  the  maximum  rate,  though  doubts  may  be  entertained  and  have 
been  expressed  as  to  their  power  to  do  so ;  but,  assuming  such  to 
be  the  case,  any  loss  to  which  the  company  may  be  thereby 
subjected  is  due  to  the  provisions  of  their  Local  and  Personal  Act, 
which  has  imposed  fetters  upon  them,  and  cannot  affect  the 
construction  of  the  Railway  Passengers  Duty  Act^  which  was  passed 
four  years  previously. 

But  a  second  question  has  been  raised  in  the  action,  the  answer 
to  which  should,  in  our  opinion,  upon  consideration,  be  also 
answered  in  favor  of  the  Crown.  It  appears  that  to  certain  of 
their  trains,  running  in  tlie  night,  what  are  teimed  ^^sleeping- 
carriages"  are  attached,  for  the  use  of  which  by  persons  who  nave 
taken  first-class  tickets  an  extra  charge  is  made ;  these  carria^s 
afford  not  only  special  accommodation  for  sleeping,  but  lavatones 
and  other  conveniences  ;  the  passengers  travelling  in  tliese 
carriages  have  particular  privileges ;  they  are  not  disturbed  during 
the  night  by  demands  to  exhibit  tlieir  tickets,  and  should  they 
arrive  at  their  destination  early  in  the  morning,  they  may  remain 
in  the  sleeping-berth  until  it  is  convenient  for  them  to  leave ;  a 
special  servant  also  is  attached  to  these  carriages  whose  duty  it  is 
to  call  the  passengers  in  the  morning  and  supply  them  with  hot 
water.  A  separate  charge  is  made  for  this  accommodation,  and  a 
separate  ticket  given  to  tlie  passenger  who  desires  to  avail  himself 
of  it. 

The  defendants  contend  that  they  are  not  liable  to  pay  duty  on 
the  price  of  their  separate  tickets.  The  Exchequer  Division  has 
held  that  they  are. 

We  are  of  the  same  opinion.  We  regard  the  additional 
accommodation  afforded  by  the  sleeping-carriages  as  differing  in 
no  essential  particular  from  the  superior  accommodation  afforded 
by  a  second-class  carriage  over  a  third,  or  by  a  first-class  carriage 
over  both.  If  the  company  issued  tickets  to  all  passengers  alike 
at  the  price  charged  to  passengers  travelling  in  third-class  carriages, 
and  then  issued  tickets,  at  corresponding  prices,  to  those  desinng 
to  travel  in  a  higher  class  of  carriage,  it  could  hardly  be  contended 
that  duty  would  not  be  payable  upon  the  prices  paid  for  such 
second  ticket. 

The  passenger,  who  is  content  to  travel  in  a  third-class  or 
second-class  carriage  in  the  day,  might  well  desire  to  travel  in 
a  carriage  of  a  higher  class  by  ni^it;  and,  in  like  manner,  a 
passenger  ordinarily  travelling  by  day  in  a  first-class  carriage 
might  desii-e  the  additional  accommodation  at  night  of  a  sleeping- 
carriage.  No  separate  charge  is  made  in  the  present  case ;  the 
charge,  though  written  on  a  separate  ticket,  is,  in  our  opinion,  part 
of  one  charge  for  the  conveyance  of  the  passenger  in  a  particular 
way,  and  is  therefore  a  part  of  the  charge  for  the  conveyance  of  a 
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passenger  received  and  charged  for  such  conveyance.     We  are  of 
opinion  that  the  appeal  shomd  be  dismissed. 
Appeal  dismissed. 


Petebs 

V. 

Lewbs  &  East  Gbinstead  Eailwat  Co. 


(Law  BepartSy  16  Oh.  2).,  703.     Ncmember  16,  1880.) 

A  testator  devised  and  bequeathed  his  residuary  estate  (which  comprised  free- 
hold lands,  in  respect  of  which  a  notice  to  treat  was  given  by  a  railway 
company  before  the  death  of  the  testator)  to  the  use  of  trustees  and  their 
heirs  in  trust  for  his  wife  for  life,  and  after  her  death  to  pay  and  assure 
the  same  unto  his  two  married  daughters,  in  equa)  shares,  for  their  sep- 
arate use  as  tenants  in  common,  with  a  gift  over  in  favor  of  their  respec- 
tive issue  in  events  which  did  not  happen;  ''and  for  the  purpose  of 
division^^  he  empowered  his  trustees  to  sell  his  residuary  estate ;  and  he 
declared  that  his  trustees  should  be  entitled  to  be  paid  for  all  business 
done  by  them  in  relation  to  his  estate. 

The  testator^s  wife,  his  two  daughters  and  their  husbands,  all  survived  him ; 
and  after  the  death  of  the  widow  the  trustees  sold  and  conveyed  the 
lands  to  a  railway  company  for  a  price  which  had  been  determined  by 
the  valuation  of  two  surveyors,  as  provided  by  the  9th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845;  the  trustees  having  first,  for  the 
purpose  of  making  such  valuation,  appointed  one  of  themselves  as  the 
surveyor  on  their  behalf.  One  of  the  testator's  daughters  disputed  the 
validity  of  the  sale,  and  brought  an  action  to  restrain  the  company  from 
taking  or  usins  the  lands : 

HM^  first,  that  under  the  7th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  both  trustees  for  femes  covertes  entitled  for  their  separate  use,  and 
also  such  femes  covertes  themselves,  are  persons  competent  to  contract 
vnth  a  railway  company  for  the  sale  of  lands;  but  that  a  railway  com- 
pany with  notice  that  a  feme  coverte  so  entitled  objected  to  a  sale  by 
her  trustees,  and  was  willing  herself  to  contract,  could  not  safely  take  a 
title  from  the  trustees  only. 

Secondly.  That  the  appointment  by  trustees  of  one  of  themselves  as  the  sur- 
veyor to  make  on  tneir  behalf  the  valuation  required  by  the  9th  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  is  sufiicient  to  invalidate 
a  sale  under  the  act. 

Thirdly.  That  trustees  cannot  sell  under  the  act  at  a  price  to  be  determined 
by  valuation,  but  must  first  fix  the  price  by  agreement,  and  then  ascer- 
tain its  sufficiency  by  valuation. 

Fourthly.  That  the  power  of  sale  given  to  the  trustees  by  the  will  determined 
upon  the  death  of  the  testator's  widow,  because  the  femes  covertes  then 
became  absolutely  entitled  for  their  separate  use,  and  the  property  was 
**at  home." 

In  April,  1878,  the  Lewes  &  East  Grinstead  Kailway  Company, 
under  tne  powers  of  their  special  act,  which  incorporated  the  Lands 
Clauses  Consolidation  Act,  1845,  gave  to  Thomas  Hopkinson  notice 
to  treat  for  the  purchase  of  part  of  a  freehold  house  and  grounds 
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called  Kingscote,  near  East  GrinBtead,  of  which  he  was  owner  in 
fee  simple.     Thomas  Hopkinson  shortly  afterwards  gave  the  com- 

Eany  particulars  of  his  claim,  but  he  died  before  anything  further 
ad  been  done,  on  the  28th  of  July,  1878.  By  his  will,  which  was 
dated  in  May,  1874,  he  appointed  his  son-in-law,  John  Gaines,  and 
his  friends  W .  R.  M.  and  G.  H.  B.  Glasier.  executors  and  trustees 
of  his  will ;  and,  after  bequeathing  certain  legacies,  he  gave  all  the 
residue  of  his  estate,  both  real  and  personal  (which  included  hiB 
Kingscote  property),  unto  and  to  the  use  of  his  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust  to  pay  the  net 
income  thereof  to  his  wife  Caroline  durmg  her  life,  and  after  her 
decease  upon  trust  to  pay,  transfer,  assign,  or  otherwise  assure  the 
same  unto  his  two  daughters,  Caroline  A.  Gaines  (the  wife  of  the 
said  John  Gaines)  and  the  plaintiff,  Catherine  Susan  Peters,  in 
equal  shares,  for  their  separate  use  as  tenants  in  common ;  and  if 
either  of  his  said  daughters  should  have  died  without  leaving  issue 
who  should  attain  the  age  of  twenty-one  years,  then  upon  trust  for 
tjie  separate  use  of  such  surviving  daughter ;  and  if  either  or  both 
of  his  said  daughters  should  die  leaving  issue,  such  issue  should  be 
entitled  to  their,  his,  or  her  parent's  share,  as  well  original  as  accru- 
ing, on  their,  his,  or  her  attaining  the  age  or  respective  ages  of 
twenty-one  years,  with  benefit  of  survivorship  between  them,  or 
any  one  or  more  of  them,  dying  under  that  age ;  and,  "  for  the 
purpose  of  division,"  the  testator  thereby  empowered  his  said  trus- 
tees, or  the  survivor  or  survivors  of  them,  his  or  her  executors, 
administrators,  or  assigns,  to  sell  all  his  said  residuaiy  estate  by 
public  auction  or  private  contract;  and  he  declared  tnat  his  trus- 
tees should  be  entitled  to  charge  and  to  be  paid  oat  of  his  trust 
estate  for  all  business  (whether  strictly  professional  or  not)  done  bv 
them  in  relation  to  his  said  tnist  estate  in  the  same  manner  as  if 
they  had  not  been  trustees.  The  will  contained  a  power  of  leasing, 
and  the  usual  maintenance  and  advancing  clauses. 

The  testator  left  his  wife  Caroline  and  his  two  daughters,  the 
plaintifE  and  the  said  Caroline  A.  Gaines,  and  their  husbands,  him 
surviving ;  and  G.  H.  B.  Glasier  having  renounced  and  disclaimed, 
his  will  was  proved  by  John  Gaines  and  W.  R.  M.  Glasier  only. 

On  the  9th  of  January,  1879,  the  two  trustees  served  a  notice 
on  the  company  requiring  them  to  purchase  the  whole  of  the 
Kingscote  property,  on  the  ground  that  the  same  was  a  "  house'* 
within  the  meaning  of  the  92d  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  in  the  same  month  they  and  the  widow 
of  the  testator  commenced  an  action  against  the  company  in  order 
to  compel  them  to  take  tlie  whole  of  the  Kingscote  property.  In 
that  action  an  order  wi\s  made  on  the  16th  of  January,  18  <  9,  for 
tlie  payment  into  court  by  the  company  of  a  sum  of  £4960  pend- 
ing the  decision  of  the  action,  with  liberty  to  them  in  the  mean- 
time to  take  such  part  of  the  Kingscote  property  as  they  required 
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for  the  purposes  of  their  nndertaking.  On  the  29th  of  Jaiiuarv, 
1879,  the  life  interest  in  the  property  nnder  the  testator's  will 
determined  by  the  death  of  his  widow,  and  the  reversionary  inter- 
ests of  his  two  daughters  fell  into  possession.  Shortly  afterwards 
the  company  communicated  to  the  trustees  their  willingness  to 
take  the  whole  of  the  property,  and  on  the  25th  of  lebruary, 
1879,  they  gave  them  notice  of  the  summoning  of  a  jury  to  deter- 
mine the  purchase-money  under  the  provisions  of  the  Lands 
Clauses  Act,  1845,  and  at  the  same  time  offered  the  sum  of  £3300 
for  it. 

The  trustees  did  not  accept  this  offer,  but  entered  into  negotia- 
tions with  the  company  for  a  sale  by  private  contract,  and  agreed 
that  the  purchase-money  to  be  paid  for  the  property  should  be 
determin^  by  the  "  valuation  by  two  able  practical  surveyors,"  in 
accordance  with  the  9th  section  of  the  Lands  Clauses  Act.  One  of 
the  two  trustees,  viz.,  Mr.  W.  R.  M.  Glasier,  happened  to  be  a  sur- 
veyor, and  accordingly  Mr.  Gaines  and  Mr.  W .  R.  M.  GJasier 
appointed  Mr.  W.  K.  M.  Glasier  to  act  as  their  surveyor  for  the 
purposes  of  the  valuation,  and  the  company  appointed  a  surveyor 
on  their  behalf.  The  two  surveyors  tnus  appointed  made  their 
valuation  on  the  3d  of  March,  1879,  and  thereby  determined  the 
purchase-money  to  be  £3400  and  the  surveyor's  fee  to  be  £100. 

The  plaintiff  and  her  husband,  however,  were  dissatisfied  with 
the  price  to  be  paid  by  the  company,  and  refused  to  concur  in  the 
sale,  requiring  that  the  purchase-money  should  be  ascertained  in 
manner  prescribed  by  the  Lands  Clauses  Act ;  and  they  gave  both 
the  trustees  and  the  company  formal  notice  to  this  effect. 

On  the  17th  of  July,  1879,  an  order  was  made  in  the  action 
brought  by  the  trustees  against  the  company,  in  pursuance  of 
whicn  £3400,  part  of  the  £4950  paid  in,  was  carried  over  to 
answer  the  purchase-money,  to  the  credit  of  the  company,  in  the 
matter  of  their  special  act,  "The  estate  of  Thomas  Hopkinson, 
deceased,"  and  the  balance  was  paid  to  the  company. 

The  property  was  subsequently  conveyed  to  the  company  by  an 
indenture  dated  the  22d  of  August,  1879,  to  which  the  trustees 
and  the  company  were  the  only  parties. 

By  this  indenture,  after  reciting,  inter  alia,  the  will  of  the  testa- 
tor including  the  power  of  sale,  that  under  the  powers  of  their  act 
the  company  had  contracted  and  agreed  with  the  trustees  for  the 
purchase  of  the  property  in  fee  simple  in  possession  free  from 
mcumbrances,  ana  that  it  was  agreed  tliat  the  purchase-money  and 
compensation  should  be  determined  by  the  valuation  of  two  able 
practical  surveyors,  and  that  Harry  Jones  and  the  said  W.  R.  M. 
vJlasier,  being  two  able  practical  surveyors  duly  appointed,  had 
determined  the  purchase-money  and  compensation  at  £3400,  and 
that,  pursuant  to  an  order  in  the  action,  the  company  had  paid  that 
sum  into  court  to  an  account  of  ex  parte  the  company  in  the  mat- 
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ter  of  their  act,  "  the  estate  of  Thomas  HopkinsoD,  deceased,"  and 
that  the  company  had  required  Gaines  and  Glasier  to  make  such 
conveyance  as  was  thereinafter  contained — it  was  witnessed  that  in 
pursuance  of  the  agreement  and  in  consideration  of  the  sunt  so 
paid,  Gaines  and  Slasier,  "  in  exercise  of  the  powers  for  this  pur- 
pose given  to  them  by  the  Lands  Clauses  Consohdation  Act,  1845, 
or  otherwise,"  grantea  the  property,  and  all  such  estate  and  interest 
therein  as  they  were  possessed  of  or  entitled  to,  or  were  by  the  said 
Acts  of  Parliament  or  any  or  either  of  them  "  or  otherwise"  em- 
powered to  convey,  to  the  company,  their  successors  and  assigns 
forever. 

In  pursuance  of  an  order  made  in  the  action  by  the  trustees 
against  the  company  on  the  28th  of  November,  1879,  upon  the 
motion  of  Mr.  and  Mrs.  Gaines,  a  moiety  of  the  £3400  in  court  in 
that  action  was  paid  out  to  them,  and  the  other  moiety  was  carried 
over  to  the  credit  of  the  plaintiflEs. 

Meanwhile,  i.e.,  on  the  26th  of  July,  1879,  the  plaintiff,  Mrs. 
Petei-8,  and  her  husband,  had  brought  the  present  action  against 
the  company,  in  which  thay  alleged  that  the  sum  of  £3400  was  a 
totally  inadequate  price  for  the  property,  and  claimed  an  injunction 
to  restrain  the  defendants  from  entering  upon  or  using  the  property, 
or  executing  any  works  thei*eon,  until  the  amount  of  purchase-money 
or  compensation  payable  for  the  property,  or  the  estate  or  interest 
of  the  plaintiff  therein,  should  have  been  dul^  determined  and  paid, 
or  secured ;  and  they  also  claimed  damages  m  respect  of  the  taking 
of  the  property  by  the  company  otherwise  than  in  accordance  with 
their  statutory  powers. 

Upon  the  plaintiff's  case  being  opened,  the  Vice-Chancellor,  learn- 
ing tliat  the  validity  of  the  sale  was  disputed,  declined  to  try  the 
question  as  to  the  adequacy  of  the  price.  The  attendance  of  the 
witnesses  as  to  value  was  then  dispensed  with,  and  the  arguments 
were  contiiied  to  the  questions  of  law. 

Kekewich,  Q.  C,  and  Shebbeare,  for  the  plaintiff :  The  power 
of  sale  conferred  by  the  will  was  for  a  specific  object,  i.e.,  "for 
the  purpose  of  division,"  presumably  amongst  the  issue  in  case  any 
should  take  under  the  substitutionju  gift,  and  it  never  came  into 
operation ;  but  if  it  did,  it  ceased  upon  the  death  of  the  testator's 
widow,  when  the  life  interest  determined  and  the  testator's  daugh- 
ters became  absolutely  entitled  for  their  separate  use  as  tenants  in 
common.  The  trustees  therefore  could  not  sell  under  the  will,  nor 
did  they  purport  to  do  so  by  their  conveyance.  Neither  could  they 
sell  unaer  the  Lands  Clauses  Consolidation  Act,  1845,  for  the  7tn 
section  of  that  act  only  enables  trustees  to  sell  and  convey  on 
behalf  of  cestuis  que  trust  under  disability,  while  these  ladies  were 
fully  competent  themselves  to  sell  and  convey  to  the  company,  and 
indecnl  were  expressly  empowered  to  do  so  as  "married  women 
seized  in  their  own  right."     But  if  the  trustees  had  power  to  sell 
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under  tlie  act,  they  could  only  exercise  that  power  in  accordance 
with  the  provisions  of  the  statute,  and  the  appointment  of  one  of 
themselves  as  the  surveyor  to  make  the  valuation  required  by  sect. 
9  is  contrary  to  the  intention  of  that  act,  which  is  that  the  trustees 
should  themselves  fix  the  price  and  then  test  its  sufficiency  in  the 
manner  pointed  out  by  the  9th  section.  There  has,  therefore,  been 
no  proper  valuation,  and  the  sale  is  invalid. 

W.  Pearson,  Q.  C,  and  J.  T.  Prior,  for  the  defendants :  It  is 
possible  tliat  the  plaintifi  may  have  some  right  of  action  against 
ner  trustees,  but  with  that  the  defendants  have  no  concern,  and, 
unless  the  plaintiff  can  make  out  that  the  company  have  no  title 
under  their  conveyance,  tliey  cannot  succeed.  Now  the  conveyance 
recites  the  will  so  as  to  show  the  power  of  sale  which  it  contained, 
and  the  trustees  convey  in  exercise  of  the  powers  given  to  them  by 
tike  act  "or  otherwise,'  while  by  the  terms  of  the  will  the  power  is 
exercisable  after  the  tenant  for  life  is  dead  and  the  parties  have 
become  beneficially  entitled,  for  not  until  then  can  any  "  division" 
be  made.  The  tnistees,  therefore,  could  make  a  good  title  irrespec- 
tive of  the  statute,  and  were  competent  to  sell  and  convey  to  the 
company,  unless  both  the  cestuis  que  trust  required  them  to  convey 
the  property  to  them  as  tenants  in  common.  Assuming,  however, 
that  the  trustees  could  not  sell  under  the  will,  it  is  said  that  they 
cannot  sell  under  the  7th  section  of  the  act,  because  the  married 
women  are  absolutely  entitled  for  their  separate  use ;  but  the  mar- 
ried women  who  are  empowered  to  sell  are  those  who  are  "  seized 
in  their  own  right,"  which  is  a  technical  expression  quite  inappli- 
cable to  mere  equitable  interests  like  the  present ;  and  while  tnere 
is  no  power  for  a  cestui  que  trust  to  sell,  trustees  are  expressly  em- 
powered by  the  section  to  sell  on  behalf  of  their  cestuis  que  trust 
whether  femes  covert  or  other  persons. 

[Hall,  V.  C. — I  think  these  ladies  proceeded  on  the  footing 
that  the  trustees  were  the  persons  to  deal  with  the  property,  pro- 
vided they  acted  in  conformity  with  the  statute.] 

Assuming,  then,  that  the  tnistees  had  a  power  of  sale  under  the 
statute,  being  trustees  in  fee  simple,  the  9th  section  does  not  apply 
to  their  case;  nor  need  there  be  any  valuation  at  all,  for  the  section 
only  applies  where  the  parties  selling  are  under  disability  or  inca- 
pacity, and  also  without  power  to  sell  except  under  the  act,  and 
those  two  reauisites  most  concur ;  and  if  you  admit  that  a  married 
woman  entitled  for  her  separate  use  is  not  under  disability,  the 
trustee  for  her  can  sell  under  the  absolute  power  given  by  the  7th 
section  without  the  qualifications  introduced  by  the  9tn  section. 
If,  however,  the  9th  section  is  applicable,  all  that  it  requires  is  that 
the  price  shall  not  be  less  than  that  fixed  by  two  able  practical 
surveyors,  and  if  they  sell  at  the  price  so  determined,  that  is  suffi- 
dent,  for  the  act  does  not  require  two  steps  to  be  taken,  first  a 
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fixing  of  price  and  then  a  valnation.  And  there  is  now  no  qnes- 
tion  as  to  undervalue.  Assnming,  then,  that  the  trostees  had 
power  to  Bell  under  the  act,  there  is  no  reason  why,  in  the  absence 
of  any  conflict  of  interest,  they  should  not  act  under  the  provision 
in  the  will  with  regard  to  professional  trustees,  and  appoint  one  of 
themselves  as  their  surveyor.  Mr.  Glasier  is  an  eminent  surveyor, 
and  his  interest  as  a  valuer  was  the  same  as  his  interest  as  a 
trustee,  and  as  the  interest  of  his  co-trustee,  who  was  the  husband 
of  one  of  the  beneficiaries,  viz.,  to  get  the  best  possible  price  for 
the  property. 

Hall,  V.  C. — I  think  that  the  plaintifib  are  substantially  right 
in  this  action,  although  some  consideration  may  be  necessary  as  to 
the  precise  form  of  the  judgment  which  ought,  under  the  circum- 
stances, to  be  delivered  m  the  case.  Taking  the  view  that  I  do,  it 
is  perhaps  not  necessary  for  me  to  determine  the  several  points 
argued  by  counsel ;  but,  nevertheless,  I  intend  to  express  my  opinion 
upon  all  and  each  of  them,  because  it  may  possibly  be  of  use  to  the 
parties  hereafter. 

With  reference  to  the  first  argument  on  the  part  of  the  defend- 
ants, that  the  trustees  could  sell  under  the  will  without  having 
recourse  to  the  act  of  Parliament,  it  appears  to  me  that  the  diffi- 
culty involved  in  that  contention  was  not  sufficiently  met  Of 
course  an  indefinite  power  of  sale  would  be  void :  such  a  power 
cannot  exist  forever,  there  must  be  a  time  when  it  will  come  to  an 
end  :  and  when  the  power  is  given  indefinitely,  whether  there  are 
life  estates,  or  estates  tail,  and  limitations  of  the  remainder,  it  is,  I 
conceive,  settled  law  that  the  power  is  valid  during  the  life  estate 
or  during  the  estates  tail,  because  while  estates  for  life  limit  them- 
selves the  estates  tail  are  destructible  or  can  be  barred,  and  there- 
fore the  power  is  supported,  and  that,  notwithstanding  that  there 
might  be  a  succession  of  minorities.  That  appears  to  be  deter- 
mined as  regards  ordinary  powers  of  this  kind,  as  distinguished  from 
powers  and  provisions  which  would  change  the  beneficial  interest, 
as,  for  instance,  provisions  for  accumulation — it  being  of  course 
understood  that  1  am  not  now  speaking  with  reference  to  the 
Tbellusson  Act.  But  when  the  limitation  in  remainder  comes  into 
possession,  although  no  express  limit  may  have  been  put  upon  the 
continuance  of  the  power,  yet  there  is  an  end  of  the  power,  be- 
cause the  property  is  then  "at  home,"  and,  the  party  entitled  in 
remainder  becoming  beneficially  entitled,  it  is  considered  that  the 
power  is  not  to  be  kept  up  beyond  that  time.  If  it  were  so  it 
would  be  exceedingly  difficult  to  say  when  the  power  was  to  end. 
That  principle  was,  I  think,  enunciated  by  Vice-Chancellor  Wood 
in  Lantsbery  v,  Colher,  3  K.  &  J.,  709,  and  has  since  been  generally 
accepted,  and  there  are  several  other  authorities  te  the  same  effect, 
which  are  cited  in  Sugden  on  Powers.  Mr.  Prior  has  said  that 
here  the  power  must  be  exercisable  after  the  determination  of  the 
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life  estate,  because  it  is  exercisable  for  the  purposes  of  division, 
but  that  argument  is  sufficiently  answered  by  this,  that  in  certain 
events  provided  for  by  the  will  the  trust  might  go  on  after  the  de- 
termination of  the  life  estate.  If  the  gift  over  in  favor  of  the 
issue  had  taken  effect  (as  it  might  have  done),  the  operation  of  the 
trust  to  assign  over  immediately  after  the  death  of  the  tenant  for 
life  would  have  been  interfered  with  as  to  one  or  both  of  the 
moieties,  and  then  the  provisions  in  favor  of  the  issue  might  have 
necessitated  advances  of  money  to  children  who  were  minors  which 
could  apparently  only  be  raised  by  the  exercise  of  the  power  of 
sale,  or  at  all  events  might  be  provided  through  the  medium  of 
that  power.  I  think  it  will  be  found  that  the  law,  as  I  have  stated 
it,  is  good  law,  and  in  accordance  with  the  law  as  laid  down  and 
the  authorities  cited  by  Lord  St.  Leonards  in  his  work  on  Powers. 
And  I  think,  therefore,  that  the  first  argument  may  be  taken  as 
out  of  the  question,  to  say  nothing  of  this,  that  upon  a  fair  con- 
sideration of  all  that  has  taken  place  here,  and  notwithstanding  the 
words  thrown  in  in  the  conveyance,  I  do  not  think  that  the  parties 
were  assuming  to  act  in  any  way  under  the  power  in  the  will. 
There  is  nothing,  so  far  as  1  can  see,  in  the  conveyance  which 
points  to  that,  and  much  that  leads  the  other  wav.  The  words 
expressing  that  the  conveyance  is  made  under  the  statute  "or 
otnerwise,"  in  my  opinion  merely  refer  to  the  power  of  transfer- 
ring the  property  rather  than  to  their  having  any  power  of  making 
a  title  or  selling  or  contracting  "  otherwise"  than  under  the  act  oi 
Parliament.  1  may  further  observe  while  I  am  upon  this  part  of 
the  case,  that  if  the  trustees  were  selling  under  a  power  in  the  will, 
it  is  plain  that  they  could  not  sell  "  at  a  price  to  be  fixed  by  two 
able  practical  surveyors,"  a  consideration  which  seems  in  itself  to 
destroy  the  reliance  placed  upon  the  power  in  the  will. 

Then  it  is  said  that  the  sale  is  ineffectual  under  the  provisions 
of  the  act,  because  the  7th  section  of  the  act  is  inapplicable  to  a 
case  where  the  beneficiaries  are  married  women  who,  either  by 
reason  of  their  being  absolutely  entitled  or  absolutely  entitled  for 
tlieir  separate  use,  are  able  themselves  to  sell,  that  in  such  cases 
their  trustees  cannot  sell  for  them.  With  regard  to  married 
women  being  able  themselves  to  sell,  I  should  say  that  where  the 
earlier  part  of  the  7th  section  speaks  of  a  '^  married  woman  seized," 
it  does  not  provide  for  a  case  of  this  kind.  No  doubt  a  married 
woman  entitled  in  fee  for  her  separate  use  could  herself  act  and 
negotiate  and  sell,  but  in  the  absence  of  her  so  doing,  where  a 
trustee  for  her  who  has  the  legal  fee  proceeds  to  act  under  this 
section,  and  does  so  without  any  interposition  or  objection  by  the 
cestui  que  trust,  I  think  that  in  such  a  case  the  trustee  would  be  a 
person  competent  to  contract  under  the  7th  section,  and  I  think  so 
notwithstanding  the  concluding  words  of  the  section,  which  point 
to  persons  who  are  not  competent  to  contract,  and  empower  trus- 
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tees  to  convey,  "  on  behalf  of  their  cestuis  que  trust,  whether 
infants,  issue  unborn,  lunatics,  femes  covert,  or  other  persons,  and 
that  to  the  same  extent  as  such  cestuis  que  trust  respectivelv  could 
have  exercised  the  same  powers  under  the  authonty  of  this  and 
the  special  act,  if  they  had  respectively  been  under  no  disability." 
If  these  married  women  are  not  persons  who  could  exercise  the 
powers  of  this  act  and  the  special  act,  which  I  am  disposed  to 
think  they  are  not,  as  not  being  "seized,"  then  there  can  be  no 
question.  If,  however,  they  are  persons  who  can  exercise  these 
powers,  I  do  not  think  that  the  reference  at  the  end  of  the  section 
would  be  correctly  construed  to  exclude  the  trustees,  but  that  the 
effect  of  the  section  is  to  give  power  to  trustees  irrespective  of  the 
fact  of  there  being  also  a  power  to  the  femes  covertes,  the  cestuis 
que  trust.  I  conceive  that  the  section  must  be  construed  as  giving 
powers  to  each,  subject  always  to  this,  that  if  the  cestui  que  trust 
IS  absolutely  entitled  in  fee,  and  is  known  to  object  to  the  sale  by 
the  trustee,  I  apprehend  that  the  person  taking  from  the  trustee 
nnder  such  circumstances  would  run  a  great  risk  of  having  his  title 
called  in  question  by  the  absolute  beneficial  owner ;  that  a  person 
buying  from  a  trustee  (although  with  the  actual  power  to  sell) 
knowing  that  the  cestui  que  trust  objected,  and  was  able  and  will- 
ing to  contract  himself,  and  desirous  so  to  do,  would  take  the  prop- 
erty at  his  peril.  But,  subject  to  that,  I  think  that  the  trustee 
would  in  such  a  case  have  power  to  contract  and  make  a  title. 
In  the  present  case  the  cestui  que  trust  did  not  in  fact  object  that 
the  trustees  were  not  the  persons  to  deal  with  the  company  and 
sell,  provided  only  that  what  the  trustees  did  was  with  her 
sanction,  and  so  I  do  not  think  that  it  is  open  to  the  plaintifib 
to  complain  on  that  ground.  But  what  the  cestui  que  trust  did 
require  was  that  the  price  should  be  fixed  in  the  way  which  the 
act  of  Parliament  provides,  and  she  objected  to  the  particular 
sum  for  which  the  trustees  proposed  to  sell.  Under  these  cir- 
cumstances the  question  comes  to  this — ^has  what  the  trustees 
have  done  been  in  accordance  with  the  provisions  of  the  act  of 
Parliament  ? 

Now,  assuming  at  this  stage  that  they  had  power  to  sell,  it 
a})pears  to  me  that  a  very  material  and  substantial  objection  is  that 
they  have  not  in  reality  affected  to  contract  as  trustees  at  all,  nor 
to  exercise  a  power  to  sell  for  a  sum  ascertained  by  themselves. 
What  I  think  the  act  of  Parliament  means  is  that  when  trustees 
sell  they  shall  negotiate  the  sale  and  get  a  price  fixed  by  arrange- 
ment, and  having  done  so,  that  the  sumciencv  of  the  prio«  is  to  oe 
tested  after  it  is  nxed  by  the  application  of  the  9th  section.  They 
are  first  to  contract,  and  then,  in  order  to  protect  the  cestui  que 
trust,  they  must  ascertain,  by  having  the  valuation  made,  that  the 
price  is  sufiicient.  It  is  argued  that  where  the  trustees  who  sell 
are  not  within  the  meaning  of  the  act,  persons  who  are  under 
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"  disabilitj  or  incapacity,"  and  also  "  not  having  power  to  sell  or 
convey  such  lands  except  under  the  provisions  of  this  or  the 
special  act,"  the  9th  section  is  inapplicable,  but  I  think  it  must  be 
read  in  connection  with  sect.  7.  We  must  read  it  in  a  reasonable 
way,  and  it  appears  to  me  that  these  words,  and  "not  having 
power  to  sell  and  convey,"  etc.,  are  not  to  be  read,  notwithstanding 
the  disjunctive  "disability  or  incapacity,"  as  only  applying  to  a 
case  where  there  is  one  of  the  disabilities  or  incapacities  pointed 
out  in  sect.  7. 

That  is  the  fair  construction.  In  the  case  of  incapacity  to  sell 
there  is  no  power,  because  the  act  of  Parliament  has  not  conferred 
any  power  to  give  receipts,  and  therefore  the  person  under  inca- 
pacity is  not  able  to  act  at  all,  except  so  far  as  he  can  sell  by  the  aid 
of  the  7th  section  ;  and  the  money  must  go  into  court,  under  the 
provisions  of  the  69th  section. 

On  the  whole  it  appears  to  me  that  the  9th  section  is  applicable 
to  the  case^  and  I  think  I  may  say  that  such  has  been  the  practice 
in  taking  titles  for  railway  companies,  in  cases  where  trustees  were 
only  acting  under  the  powers  of  the  act  of  Parliament.  It  appears 
to  me,  therefore,  that  there  has  been  a  miscarriage  by  the  trustees 
in  not  selling  through  the  medium  of  a  contract  entered  into ; 
failing  which,  there  are  other  provisions  in  the  act  which  come  into 
operation  :  for  instance,  as  to  ascertaining  the  price  by  arbitration 
or  by  a  jury.  They  must  go  through  that  process,  failing  an  agree- 
ment. The  way  in  which  they  have  come  to  an  agreement  is  a 
way  in  which  they  were  not  intended  to  proceed ;  for,  as  it  appears 
to  me,  they  have  delegated  their  power  by  selling  for  a  sum  to  be 
fixed  by  two  able  surveyors — and  that  is  what  they  were  not 
authorized  to  do. 

Assuming,  however,  that  there  is  nothing  in  that  objection,  there 
is  still  the  other  question  which  has  been  discussed  with  regard  to 
the  appointment  of  one  of  themselves  as  one  of  the  two  able  prac- 
tical surveyors,  and  in  my  judgment  it  is  clear  that  the  9th  section 
supposed  that  some  one  would  be  appointed  other  than  one  of  the 
parties  themselves.  Suppose  there  had  been  only  one  trustee,  that 
one  trustee  would  be  appointing  himself  as  one  of  the  two.  It 
was  manifestly  the  intention,  in  selecting  the  persons  who  were 
to  check  the  value  put  on  the  property  by  the  parties  tliemselves, 
or  agreed  for  by  the  parties  themselves,  that  the  sufficiency  of  the 
price  should  have  the  sanction  of  somebody  else.  If  you  appoint 
the  man  himself  as  one  of  the  two  to  be  appointed,  you  have  not 
got  the  test  which  was  contemplated  and  intended  by  the  9th  sec- 
tion. It  appears  to  me,  thereiore,  that  there  has  been  a  fatal  error 
in  the  proceedings  in  that  respect.  That  being  so,  I  see  nothing 
upon  which  the  company  can  rest  their  title  to  this  undividea 
moietv.  They  have  got  the  conveyance  of  the  fee  in  the  entirety, 
and  they  have  got  that  erroneously  under  erroneous  proceedings ; 
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but  as  regards  one  of  the  beneficiaries  entitled  to  an  undivided 
moiety,  that  beneficiary  has  adopted  the  sale  and  acted  upon  it, 
and  therefore  cannot  complain  of  it.  Under  these  circnmstances. 
it  appears  to  me  that  such  a  judgment  must  be  delivered  as  will 
not  interfere  with  the  railway  company  retaining  possession  as 
tenant  in  common  with  the  other  cestui  qne  trust,  or  the  trustees 
on  her  behalf.  Therefore  the  judgment  must  be  in  substance  a 
declaration  that  the  company  have  not  acquired  a  good  title  to  the 
undivided  moiety  of  the  plaintiflF  and  her  trustees,  and  that  the 
plaintiff  or  her  trustees  are  entitled  to  hold  and  enjoy  that  undi- 
vided moiety  in  common  with  the  railway  company,  and  that  the 
railway  company  must  be  restrained  from  in  any  way  interfering 
with  the  enjoyment  by  the  plaintiff  and  her  trustees  as  tenants  in 
common  of  that  undivided  moietv.  I  do  not  see  what  more  I  can 
do.  There  will  be  liberty  to  apply,  and  the  plaintiff  will  have  her 
costs  of  the  action. 

By  consent  no  mandatory  order  was  made  on  this  occasion,  but  simply  a 
declaration  with  liberty  to  apply. 


Dent 

V. 

London  Tramways  Company. 


(Law  BeparUy  16  Ch.  2>.,  344.     Nbf^ember  16,  1880.) 

The  articles  of  association  of  a  limited  tramway  company  provided  that  no 
dividend  should  be  declared  except  *'out  of  profits  ;**  that  the  directors 
should,  with  the  Aanction  of  the  company,  declare  annual  dividends  *'oat 
of  profits  */*  and  that  the  directors  should,  before  recommending  a  divi- 
dend, set  aside  *^  put  of  profits,**  subject  to  the  sanction  of  .he  company, 
'*  a  reserve  fund  for  maintenance,  repairs,  depreciation,  and  renewals.'* 
The  company  had  for  several  years  carried  on  their  businesfi,  paying  a 
dividend  half-yearly  on  their  ordinary  shares;  but  they  failed  to  set 
apart  a  reserve  fund  adequate  for  the  maintenance  of  their  tramway, 
which  eventually  became  worn  out.  The  company  having  again  declared 
a  half-yearly  dividend  on  their  ordinary  shares,  and  the  total  sum  appro- 
priated for  the  dividend  being,  as  it  appeared,  much  less  than  the  sum 
required  to  reinstate  the  tramway : 

Hddy  that  the  company  could  only  declare  a  dividend  out  of  the  net  profits, 
and  that  the  net  profits  could  not  be  ascertained  without  first  restoring 
the  tramway  to  an  efficient  condition,  or  making  due  provision  for  that 
purpose  out  of  the  company's  assets.  An  injunction  was  accordingly 
granted  restraining  the  company  from  paying  the  half-yearly  dividena 
they  had  declared,  but  leave  was  given  them  to  move  to  dissolve  the 
injunction,  in  the  event  of  their  being  able  to  satisfy  the  court  that 
there  were  profits  available  for  the  dividend : 

HMy  however,  that  the  holders  of  preference  shares,  the  dividend  on  which 
was  '^  dependent  upon  the  profits  of  the  particular  year  only/*  were  enti- 
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tied  to  a  dividend  out  of  the  profits  of  any  year  after  setting  aside  a  pro- 
portionate amount  sufficient  for  the  maintenance  of  the  tramway  for  that 
year  only ;  and  were  not  to  be  deprived  of  that  dividend  in  order  to 
make  good  the  sums  which  in  previous  years  should  have  been  set  aside 
by  the  company  for  maintenance,  but  which  had  been  improperly  applied 
by  them  in  paying  dividends. 

The  defendants,  the  London  Tramways  Company,  Limited,  were 
incorporated  in  1870,  under  the  Companies  Acts,  1862  and  1867, 
with  a  capital  of  £250,000,  in  25,000  shares  of  £10  each.  The 
whole  of  the  capital  had  been  issued  and  was  fullj  paid  up. 

In  1874,  in  pursuance  of  a  power  contained  in  tlieir  articles  of 
association,  the  company  passed  a  special  resolution  increasing 
their  capital  "  by  the  issue  of  8000  shares  of  £10  each,  bearing  a 
preferential  dividend  of  6  per  cent  per  annum  over  the  present 
shares  of  the  company  dependent  upon  the  profits  of  the  particular 
year  only." 

Li  accordance  with  that  resolution  8000  preference  shares  of 
£10  each  were  duly  issued  and  became  fullv  paid  up.  The  plaintiff 
was  the  registered  holder  of  100  of  such  shares. 

The  plaintiff,  who  sued  on  behalf  of  himself  and  all  other  the 
preference  shareholders  of  the  company,  alleged  in  his  statem^at 
of  claim  that  in  the  half  year  ending  the  30th  of  June,  1878,  the 
company  earned  profits  sufficient  for  the  payment  of  a  dividend  at 
the  rate  of  3  per  cent  per  annum  both  on  the  preference  and 
ordinary  shares,  which  dividend  was  accordingly  duly  paid ;  that 
in  the  half  year  ending  the  31st  of  December,  1878,  the  compaoy 
earned  further  profits  sufficient  for  payment  of  a  dividend  at  the 
rate  of  3  per  cent  upon  the  preference  shares,  and  at  the  rate  of 
6  per  cent  per  annum  on  the  ordinarv  shares,  and  that  by  a  resolu- 
tionpassed  at  a  general  meeting  of  the  company,  held  on  the  20th 
of  February,  1879,  such  dividend  was  duly  declared  and  became 
payable  to  the  plaintiff  and  other  holders  of  preference  shares ; 
that  the  company  however  refused  to  pay  sucn  dividend  to  the 
plaintiff  or  any  of  the  other  holders  of  preference  shares,  and  that 
the  sum  of  £30  was  now  due  to  the  plaintiff  in  respect  of  such 
dividend  on  the  100  preference  shares;  that  during  the  year 
ending  the  31st  of  December,  1879,  the  company  earned  profits 
much  more  than  sufficient  for  payment  of  a  dividend  at  the  rate 
of  6  per  cent  per  annum  upon  the  preference  shares,  but  that  the 
company  had  not  paid  and  refused  to  pay,  either  to  the  plaintiff 
or  to  any  other  holders  of  preference  shares,  any  dividend  whatever 
for  that  year ;  that  the  company's  tramways  and  works  were  in  a 
state  of  efficiency  and  good  working  order,  and  that  no  expendi- 
ture beyond  the  expense  occasioned  by  ordinary  wear  ana  tear 
was  required. 

The  plaintiff  claimed  (amongst  other  things)  a  declaration  that 
he  and  all  the  other  preference  shareholders  were  entitled  to  a 
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dividend  on  their  shares  at  the  rate  of  3  per  cent  per  annum  for 
the  year  ending  the  Slst  of  December,  1878,  and  a  dividend  on 
their  shares  at  the  rate  of  6  per  cent  per  annum  for  the  year 
ending  the  Slst  of  December,  1879 ;  payment  to  the  plaintin  of 
the  sums  of  £30  and  £60,  being  the  amounts  due  to  him  in  respect 
of  such  dividend  for  the  years  ending  the  31st  of  December,  1878, 
and  the  3l8t  of  December,  1879,  respectively;  on  account'  of  the 
profits  made  by  the  company  during  the  same  years  respectively, 
and  payment  to  the  plaintin  of  sucn  dividend  on  his  preference 
shares  as  upon  taking  such  account  the  court  should  consider  him 
entitled  to. 

In  their,  statement  of  defence  the  company  alleged  that  they 
had  only  recently  ascertained  that  from  the  year  1871  down  to 
the  end  of  the  year  1878  their  accounts,  which  were  rendered 
half  yearly,  had  been  kept  in  an  improper  and  misleading  manner, 
no  proper  or  sufficient  sums  ever  having  been  expended  and  proper 
allowance  made  for  the  maintenance,  repairs,  depreciation,  and 
renewals  of  the  tramways,  rolling  stock,  and  other  property  of  the 
<5ompany,  and  that  the  amounts  from  time  to  time  actually  charged 
against  revenue  in  respect  of  such  maintenance,  repairs,  deprecia- 
tion, and  renewals  were  grossly  inadequate,  and  lar  below  what 
ought  properly  to  have  been  so  charged. 

The  defence  then  proceeded  to  state  that  from  the  year  1871  to 
the  year  1877  inclusive,  the  company  had,  in  ignonnce  of  their 
true  financial  position,  paid  large  sums  to  the  shareholders  by  way 
of  dividend,  without  charging,  as  they  should  have  done,  in  each 
ycjir  a  proper  proportional  amount  against  revenue  for  mainte- 
nance, repairs,  aepreciation,  and  renewals ;  and  it  appeared  that 
if  this  proportional  yearlv  charge  had  been  made,  the  balance  of 
revenue  or  *'net  profit'  in  each  year  available  for  a  dividend 
would  have  been  comparatively  small. 

The  defence  then  stated  that  the  company's  accounts  for  the 
year  1878  purported  to  show  a  net  balance  of  profits  for  that  year 
of  £21,178,  10s.  lOd. ;  but  that  (paragraph  20)  "  if  a  proportionate 
amount  had  been  charged  against  the  revenue  for  the  year  1878 
for  such  maintenance,  repairs,  depreciation,  and  renewals  as  afore- 
said, the  accounts  would  have  shown,  as  the  fact  was,  that  there 
was  a  balance  of  revenue,  and  in  that  sense  a  net  profit  in  that 
year,  of  only  £14:,932  ;''  that  on  the  faith  of  the  said  accounts,  and 
Deing  iffuorant  of  their  true  financial  position,  the  company  paid 
the  dividend  for  the  half  year  ending  tlie  30th  of  June,  1878,  both 
9u  the  preference  and  ordinary  shares,  and  on  the  20th  of  Feb- 
ruary, 1879,  pa:^sed  a  resolution  declaring  the  further  dividend 
for  the  half  year  ending  the  31st  of  December,  1878,  on  both  the 
preference  and  ordinary  shares. 

Shortly  after  the  passing  of  the  last-mentioned  resolution,  and 
before  any  dividend  was  paid  under  it,  one  William  Davison,  on 
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behalf  of  himself  and  all  other  the  Bhareholders  of  the  company, 
brought  an  action — Davison  v.  Gillies — which,  as  amended,  was 
against  the  director  of  the  company  and  the  company  itself,  for 
(amongst  other  things)  an  injunction  to  restrain  the  deiendants  in 
that  action  from  applying  any  part  of  the  assets  of  the  company 
which  representea  capital,  or  ought  to  be  retained  to  represent 
capital,  in  the  payment  of  dividends,  and  from  submitting  to  the 
shareholders  oi  the  company  any  resolution  to  confirm  or  permit 
the  payment  of  dividends  out  of  capital :  and  upon  motion  * 
his  lordship  granted  an  injunction  restraininff  the  defendants 
from  authorizmg  or  making  any  payment  to  the  ordinary  share- 
holders in  respect  of  dividend  for  the  half  year  ending  the  31st  of 
December,  1878,  on  the  ground  that,  inasmuch  as  no  proper  allow- 
ance had  been  made  in  me  company's  accounts  for  maintenance, 
etc.,  no  part  of  the  moneys  of  the  company  was  in  fact  available 
or  applicable  for  dividends  on  the  ordinary  shares  for  the  year 
1878. 

This  was  a  motion  by  the  plaintiff,  William  Davison,  suing  on  behalf  of 
himself  and  all  other  shareholders  of  the  London  Tramways  Company,  Limited, 
and  the  company  for  an  injunction  to  restrain  the  defendants,  the  directors 
of  the  company,  from  applying  any  part  of  the  assets  of  the  company  which 
representea  capital,  or  ought  to  be  retained  to  represent  capital,  in  the  pay- 
ment of  dividends  on  the  shares  in  the  company,  and  from  submitting  to  the 
shareholders  any  resolution  to  confirm  or  permit  the  payment  of  dividends 
out  of  capital,  or  summoning  any  meeting  for  the  purpose  of  authorizing  pay- 
ment of  aividends,  without  first  fully  and  properly  disclosing  to  all  the  mem- 
bers of  the  company  the  true  state  of  the  capital  and  other  accounts  of  the 
company,  and  without  disclosing  the  fact  that  no  dividends  could  be  paid 
except  out  of  assets  which  ought  to  be  retained  to  represent  capital. 

The  ground  of  the  motion  was  that  the  company's  tramways  had  become^ 
worn  out,  thus  necessitating  a  large  expenditure  for  repairs,  no  due  provision 
for  which  had  been  made  by  the  company  in  their  accounts ;  and  that  conse- 
quently the  company  had  no  right  to  pay  the  dividend  declared  on  the  20th 
of  February,  1879,  as  mentioned  in  an  action  of  Dent  v.  London  Tramways 
Company,  Limited,  until  these  repairs  had  been  provided  for;  or,  in  other 
words,  until  the  capital  so  lost  had  been  reinstated.  The  other  facts  of  the 
case  sufficiently  appear  from  his  lordship's  judgment. 

By  amendment  the  company  were  struck  out  as  plaintiffs  and  added  as  de- 
fendants. 

Chitty,  Q.  C,  and  Stirling,  for  the  plaintiff. 

Davey,  Q.  C,  and  Romer,  for  the  defendants. 

Jbssel,  M.  R. — The  articles  of  association,  which  are  binding  on  the 
directors  and  on  the  company,  are  very  plain. 

The  I07th  Article  is  this :  *  *  No  dividend  shall  be  declared  except  out  of 
the  profits  of  the  company.^'  A  general  meeting  cannot  get  over  that.  The 
dividend  can  never  be  declared  but  out  of  profits ;  and  the  allegation  on  the 
part  of  the  plaintiffs  is  that  this  dividend  is  not  declared  out  of  profits  at  all 
— ^that  there  are  no  profits  available.  The  right  to  declare  a  dividend  depends 
on  the  facts.  The  word  **  profits,*'  by  itself,  is  a  word  which  is  certainly  sus- 
ceptible of  more  than  one  meaning,  and  one  must  ascertain  what  it  means  in 
these  articles.  The  103d  Article  says,  *^  The  directors  shall,  with  the  sauc- 
ed) 1879.    M.  R.  Mar.  14.    Davison  «.  GiLLisa.    [1879.    D.  44.] 
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tion  of  the  company  in  general  meeting,  declare  anniial  dividends,  to  be  pay- 
able to  the  members  out  of  the  profits  of  the  company,  not  exceeding  the  rate 
of  six  per  centum  per  annum  for  each  year,  on  the  paid-up  capital  for  the 
time  being  of  the  company,  and  of  one  half  the  profits  of  the  company  above 
that  amount,  and  they  shall  declare  the  other  half  of  such  surplus  profits  to 
be  payable  to  the  scripholders/*  Scripholders  are  another  class  who  are  not 
shareholders,  who  have  subscribed  moneys  and  are  to  be  entitled  to  half  the 
surplus  profits.  It  is  quite  clear  that,  whatever  these  profits  are,  they  are 
profits  of  the  same  kind :  half  the  surplus  is  to  go  to  the  shareholders  and  the 
other  half  to  the  scripholders. 

Then  the  next  article  is  this:  *^The  directors  shall,  before  recommendii^ 
any  dividend,  set  aside  out  of  the  profits  of  the  company,  but  subject  to  the 
sanction  of  the  company  in  general  meeting,  such  sum  as  they  think  proper 
as  a  reserve  fund  for  maintenance,  repairs,  depreciation,  and  renewals."  It 
is  plain  that  these  **  profits^'  mean  something  after  payment  of  the  expenses; 
because  yuu  do  not  ^t  a  reserve  fund  at  all  until  you  have  paid  your  current 
expenses.     It  is  obvious  that  the  word  '*  profits"  means  net  profits. 

Then  the  next  article  is  this:  **The  directors  shall  also,  before  recom- 
mending any  dividend,  set  aside  out  of  the  profits  of  the  company  a  sum 
equivalent  to  one  per  centum  per  annum  on  the  amount  of  the  paid-up  capital 
for  the  time  being  as  a  contingencies  fund."  There  a^in  '*  profits"  obvi- 
ously mean  net  profits.  The  result,  therefore,  of  the  articles,  as  I  read  them, 
is  that  a  dividend  shall  only  be  declared  out  of  net  profits. 

Then  I  have  to  consider  the  question.  What  are  net  profits?  A  tramway 
company  lay  down  a  new  tramway.  Of  course  the  ordinary  wear  and  tear 
of  the  rails  and  sleepers,  and  so  on,  causes  a  sum  of  money  to  be  required 
from  year  to  year  in  repairs.  It  may  or  may  not  be  desirable  to  do  the 
repairs  all  at  once;  but  if  at  the  end  of  the  first  3'ear  the  line  of  tramway  is 
still  in  so  good  a  state  of  repair  that  it  requires  nothing  to  be  laid  out  on  it 
for  repairs  in  that  year,  still,  before  you  can  ascertain  the  net  profits,  a  sum 
of  money  ought  to  be  set  aside  as  representine  the  amount  in  which  the  wear 
of  the  line  has,  I  may  say,  so  far  depreciated  it  in  value  as  that  that  sum  will 
be  required  for  the  next  year  or  next  two  years. 

Take  the  case  of  a  warehouse.  Supposing  a  warehouse-keeper,  having  a 
new  warehouse,  should  find  at  the  end  of  the  year  that  he  bad  no  occasion 
to  expend  money  in  repairs,  but  thought  that,  by  reason  of  the  usual  wear 
and  tear  of  the  warehouse,  it  was  a  thousand  pounds  worse  than  it  was  at 
the  beginning  of  the  year,  he  would  set  aside  £1000  for  a  repair  or  renewal 
or  depreciation  fund  before  he  estimated  any  profits ;  because,  although  that 
sum  is  not  required  to  be  paid  in  that  year,  still  it  is  the  sum  of  money  which 
is  lost,  so  to  say,  out  of  capital,  and  which  must  be  replaced.  I  should  think 
no  commercial  man  would  doubt  that  this  is  the  right  course — ^that  he  must 
not  calculate  net  profits  until  he  has  provided  for  lul  the  ordinary  repairs  and 
wear  and  tear  occasioned  by  his  business.  In  many  businesses  there  is  a 
regular  sum  or  proportion  of  some  kind  set  aside  for  this  purpose.  Ship- 
owners, I  believe,  generally  reckon  so  much  a  year  for  depreciation  of  a  ship 
as  it  gets  older.  Experience  tells  them  how  much  they  ought  to  set  aside; 
and  whether  the  ship  is  repaired  in  one  year  or  another  makes  no  difiterence 
in  estimating  the  profits,  because  they  know  a  certain  sum  must  be  set  aside 
each  year  to  meet  the  extra  repairs  01  the  ship  as  it  becomes  older.  There 
are  very  many  other  businesses  in  which  the  same  thing  is  done. 

That  being  so,  it  appears  to  me  that  you  can  have  no  net  profits  unless  this 
sum  has  been  set  aside.  When  you  come  to  the  next  year,  or  the  third  or 
fourth  year,  what  happens  is  this :  as  the  line  gets  older  the  amount  required 
for  repairs  increases.  If  you  had  done  what  you  ought  to  have  done,  that  is, 
■et  aside  every  year  the  sum  necessary  to  make  good  the  wear  and  tear  in 
that  year,  then  in  the  following  years  you  would  have  a  fund  sufficient  to 
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meet  tflke  eztnr  cost.  Now,  when  I  come  to  look  at  these  articles,  I  think 
tha^  is  what  is  inoended,  and  that  t4)at  is  the  meaning  of  the  reserve  fund. 
What  the  company  intended  to  do  was  this :  inasmuch  as  they  knew  that 
maintenance,  repairs,  depreciation  and  renewals  would  be  wanted,  and  inas- 
much as  they  knew  that  according  to  the  ordinary  conunercial  rules  they 
ought  not  to  calculate  net  profits  until  they  had  provided  for  this  which  was 
sure  to  happen,  they  said,  ^'  We  will  set  aside  a  sum  of  money  which  we  will 
eall  a  reserve  fund  for  this  purpose."  Although  not  expended  during  the 
year,  it  is  a  reserve  fund  set  aside  for  expenditure  in  the  following  years, 
taken  out  of  profits  before  a  dividend  is  made.  It  appears  to  me,  therefore, 
that  these  articles  do  recognize  what  seem  to  me  sound  commercial  principles. 
That  beine  so,  from  year  to  year,  as  the  line  got  older  it  would  get  worse, 
and  would,  no  doubt,  require  a  larger  expenditure  every  year  for  repairs  and 
renewals,  as  a  general  rule — ^I  say  as  a  general  rule,  because  sometimes  the 
repairs  may  be  so  extensive  as  to  make  the  renewal  of  a  laVge  portion  of  the 
line  required  in  one  year,  and  then  the  next  year  there  might  be  a  falling  off 
in  the  amount  required :  but,  as  a  general  rule,  as  the  line  got  older  it  would 
require  more  money. 

Now,  the  line  having  been  established  seven  yean,  I  find  an  eminent 
engineer  telling  me  in  his  afiSidavit  in  support  of  the  motion  that  to  put  the 
line  in  a  ffood  state  of  repair  will  require  £80,000:  in  other  words,  if  you 
take  the  deterioration  of  the  line  from  want  of  repair  from  its  commence- 
ment, it  is  worth  £80,000  less  than  it  was  at  starting:  that  is  the  summary 
of  that  gentleman's  evidence.  He  then  thinks  that  those  repairs,  or  the 
greater  part  of  them,  should  be  done  at  once.  That  is  a  matter  of  opinion 
on  which  engineers  may  fairly  differ,  and  do  differ.  The  defendants'  engi*- 
neer,  who,  I  am  told,  is  also  an  eminent  engineer,  says  he  thinks  they  should 
not  be  done  at  once,  but  should  be  done  gradually.  But  still,  as  I  said  before, 
they  are  to  be  done.  That  sum  of  money  is  required,  or  something  like  it. 
I  cannot  ascertain  from  the  affidavit  of  the  defendants'  engineer  what  sum 
he  considers  sufficient :  I  have  no  doubt  he  would  fix  a  much  smaller  sum. 
However,  for  the  purpose  of  my  judgment  I  am  willing  to  take  a  very  large 
discount  off  the  £80,000,  because  it  is  a  very  much  larger  sum  indeed  than  is 
required  to  wipe  away  the  whole  of  the  dividend  the  company  have  declared. 
Therefore  one  need  not  consider  whether  it  is  £80,000  or  £40,000:  either 
sum  would  do  that ;  but  a  vesy  large  sum  it  is,  and  the  defendants'  engineer 
does  not  tell  me  how  much. 

I  do  not  wish  to  prejudice  any  future  application  the  company  make 
under  the  leave  I  am  going  to  reserve  to  them,  but  I  will  say  that  unless 
they  give  me  something  a  great  deal  more  definite  as  to  the  amount  actually 
required  for  putting  the  line  into  repair  than  I  have  at  present,  I  should  cer- 
tainly not  be  of  opinion  that  the  amoimt  they  propose  to  divide  among  the 
shareholders  is  clearly  divisible. 

[His  Lordship  then  commented  on  the  accounts  for  the  half  year  ending  the 
Blst  of  December,  1878,  observing  that  the  existing  ** reserve  fund"  was 
altogether  inadequate  for  the  purposes  of  ordinary  maintenance,  etc.,  and 
that  the  *^ contingency  fund"  was  not  applicable  to  such  purposes.  His 
lordship  then  continued:]  That  being  so,  on  the  present  evidence  I  am 
satisfied  that  there  are  no  profits  at  present  available  for  division.  It  may 
happen  that  there  would  have  been  profits  if  the  company  had  properly 
applied  the  surplus  of  former  years.  I  must  say,  looking  at  the  accounts  of 
the  company,  it  appears  to  be  a  fiourishing  company,  and  I  hope  nothing  I 
say  will  damage  its  future  success:  but  still,  I  am  bound  by  the  articles  to 
say  that  no  dividend  is  to  be  paid  except  out  of  profits;  that  there  are  no 
profits  available,  and  therefore  I  grant  the  injunction  asked.  At  the  same 
time  I  wish  to  give  the  defendants  every  possible  opportunity  of  showing 
that  there  are  profits  available,  and  I  also  feel  that  my  intervention  is  likely 
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to  be  in jurioiiB  to  the  company.  If  the  defendants  can  show  me  at  any  tune 
that  there  are  profits  available  for  the  purpose  of  this  dividend,  I  will  give 
them  an  opportunity  of  doing  so,  and  therefore  I  give  them  leave  to  move 
to  dissolve  the  injunction  I  now  grant. 

The  injunction  granted  restrained  the  defendants  from  authorising  or  mak- 
ing any  payment  out  of  the  assets  of  the  company  in  respect  of  the  dividend 
declared  in  February,  1879,  on  the  ordinary  shares. 

By  consent  the  motion  was  afterward  treated  as  the  trial  of  the  action,  and 
thereupon  the  injunction  was  made  perpetual. 

The  company  then  stated,  in  their  defence  in  the  present  action, 
that  the  total  sum  which  ought  to  have  been  charged  against 
revenue  for  maintenance,  etc.,  during  the  eight  years  from  1871  to 
1878,  instead  of  being  paid  away  in  dividends,  amounted  to  £114,- 
460  188.  8d.,  and  that  that  sum,  having  been  in  fact  paid  out  of 
capital,  represented  the  amount  by  which  the  capital  of  the  com- 
pany had  become  diminished  in  value. 

iJnder  these  circumstances  the  company  insisted  that  the  prefer- 
ence shareholders  were  not  entitled  to  be  paid  any  dividend  until 
the  company  had,  by  means  of  the  sums  earned  by  them  since  the 
30th  of  June,  1878,  and  to  be  earned,  increased  the  small  existing 
reserve  fund  applicable  for  maintenance,  etc.,  to  the  sum  of  £114,- 
460  188.  8d.,  or,  in  any  case,  until  the  preference  shareholders  had 
accounted  for  and  repaid  to  the  company  the  sums  paid  to  them  in 
excess  of  what  they  ought  to  have  received  for  dividends  had  the 
accounts  been  properly  kept. 

The  company,  moreover,  denied  that  in  the  two  half  years  in 
1878  they  earned  profits  properly  applicable  for  the  payment  of 
dividends  on  the  preference  and  ordmary  shares,  or  that  the  sums 
wiiicli  they  had,  upon  a  correct  view  of  the  accounts,  actually 
earned  as  profits  for  the  year  ending  the  31st  of  December,  1879, 
were  proj)erly  applicable  for  payment  of  dividends  on  the  prefer- 
ence shares. 

They  also  denied  that  their  tramways  and  works  were  in  a  state 
of  efliciency,  or  that  no  expenditure  beyond  that  necessitated  by 
ordinary  wear  and  tear  was  required.  They  alleged,  on  the  con- 
trary, tnat  a  considerable  expenditure  was  necessary  in  order  to  put 
their  tramways  and  other  property  into  a  thorough  state  of  eflSr 
cieney. 

The  action  now  came  on  for  trial. 

A  report  had  been  prepared  by  Messrs.  Waddell  &  Co.,  account^ 
ants,  at  the  request  of  the  directors  of  the  company,  showing  the 
amount  of  profits  available  for  the  preference  dividend  in  the  year 
1878.  This  report  was  produced  at  the  trial,  and  showed  that  the 
balance  of  net  revenue  available  for  the  preference  dividend, 
after  providing  for  cuiTcnt  expenses,  maintenance,  repairs,  etc, 
amounted  to  the  sum  of  £14,932. 

In  reply  to  a  question  put  by  his  Lordship  in  the  course  of  the 
aigument,  Mr.  Waddell  stated  that  this  £14,932  represented,  in 
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fact,  the  actual  Burplus  receipts  for  the  year  1878,  after  paying  all 
expenses  and  reinstating  the  capital  as  on  the  Ist  of  January  in 
that  year. 

Davey,  Q.  C,  and  Stirling,  for  the  plaintiflE :  According  to  the 
resolution  of  1874,  the  preference  shareholders  are  entitled  to  a 
dividend  out  of  the  profits  of  "  the  particular  year ;"  and  therefore, 
as  the  defendants  admit  they  eaioied  profits  for  the  year  ,1878,  we  are 
entitled  to  have  our  dividend  out  of  those  profits,  independently  of 
any  previous  year.  The  preference  shareholders  are  in  an  entirely 
dinerent  position  to  the  ordinary  shareholders,  whose  rights  alone 
your  Lordship  dealt  with  in  Davidson  v.  Gillies,  ante 

[They  were  then  stopped  by  the  court.] 

Chitty,  Q.  C,  and  Romer,  for  the  defendants  :  We  submit  that 
the  company  were  not  in  a  position  to  make,  and  could  not  make, 
any  "  profits"  until  their  undertaking  had  been  put  into  a  money- 
earning  condition.  The  articles  of  association,  which  your  Lord- 
ship referred  to  in  your  judgment  in  Davison  v.  Gillies,  expressly 
state  that  no  dividend  shall  be  declared  except  out  of  profits.  We 
contend  that  when  expenditure  is  required  for  recouping  capital, 
the  preference  shareholders  should,  as  regards  a  dividend,  stand  iu 
the  same  position  as  the  ordinary  shareholders ;  for  both  classes  of 
shareholders  can  only  be  paid  out  of  income,  that  is  to  say,  income 
remaining  after  payment  of  what  is  required  for  maintenance  and 
repairs. 

Jessel,  M.  R. — I  have  no  doubt  what  ought  to  be  the  decision  on 
this  question.  What  would  have  become  of  the  other  action  if  it 
had  gone  to  trial  and  had  been  fully  argued  out,  I  do  not  know ; 
but  the  order  made  on  the  motion  for  injunction  seems  to  have 
been  the  right  order  on  the  then  state  of  facts,  although  I  think  it 
has  been  assumed  that  I  then  decided  a  great  deal  more  than  I  did 
really  decide.  • 

However,  the  present  question  is,  to  my  mind,  a  very  simple 
one.  There  is  a  bargain  made  with  the  company  that  certain  per- 
sons will  advance  their  money  as  preference  shareholders ;  that  is, 
that  they  shall  be  entitled  to  a  preferential  dividend  of  6  per  cent 
over  the  ordinary  shares  of  the  company,  "  dependent  upon  the 
profits  of  the  particular  year  only."     That  means  this,  that  the 

{^reference  shareholders  only  take  a  dividend  if  there  are  profits 
or  that  year  sufficient  to  pay  their  dividend.  If  there  are  no 
profits  for  that  year  sufficient  to  pay  their  dividend,  they  do  not 
get  it :  they  lose  it  forever;  and  if  there  are  no  profits  in  one  year, 
and  12  per  cent  profit  the  next  year,  they  only  get  6  per  cent,  and 
the  other  6  per  cent  goes  to  the  ordinary  shareholders.  So  that 
they  are,  so  to  say,  co-adventurers  for  each  particular  year,  and  can 
only  look  to  the  profits  of  that  year. 
What  happened  was  this.    The  company  improperly  allowed 
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tHeir  tramways  to  get  out  of  repair,  and  paid  away  their  receipts  to 
the  ordinary  shareholders  in  the  shape  of  dividends,  The  result 
was  that  on  the  Ist  of  January,  1878,  the  tramways  were  very 
much  out  of  repair,  and  wanted  a  large  sum  to  put  them  in  a 
proper  state  of  emciency.  Notwithstanding  that,  the  company  did 
work,  and  they  earned  a  good  deal  of  money,  the  profits  for  the 
year  1878  being  upwards  of  £14,000 ;  and  the  dividend  required 
being  only  6  per  cent  on  £80,000,  it  is  quite  clear  they  earned 
more  than  sumcient  to  pay  the  preference  shareholders,  supposing 
these  were  fairly-eameJl  profits.  To  see  that  they  were  fairly- 
earned  profits  I  must  look  at  the  report,  which  I  have  before  me, 
of  an  eminent  accountant,  Mr.  Wadoell,  who  says  they  were.  He 
says,  in  effect,  that,  considering  the  state  of  the  line  on  the  1st  of 
January  and  the  state  of  the  Ime  on  the  31st  of  December  in  that 
year,  after  setting  aside  sufficient  to  make  good  the  wear  and  tear 
for  that  particular  year,  and  paying  all  expenses,  there  was  a  net 
balance  of  £14,932.  That  is  admitted  by  the  20th  paragraph  of 
the  statement  of  defence,  which  says,  "  If  a  proper  proportionate 
amount  had  been  charged  against  the  revenue  of  the  year  1878  for 
such  maintenance,  etc.,  as  aforesaid,  the  accounts  would  have  shown, 
as  the  fact  is,  that  there  was  a  balance  of  revenue,  and  in  that  sense 
a  net  profit  in  that  year  of  only  £14,932  5s.  4d."  Therefore,  if 
"  pronts  for  the  year"  have  any  meaning  at  all,  these  were  the 
profits  for  the  year.  "  Profits  for  the  year"  of  course  mean  the 
surplus  in  receipts,  after  paying  expenses  and  restoring  the  capital 
to  the  position  it  was  in  on  the  1st  of  January  in  that  year.  I 
have  had  the  advantage  of  having  Mr.  Waddell  present  in  court, 
and  ascertaining  from  him  that  his  report  in  tne  sense  I  have 
stated  is  expressed  according  to  his  meaning,  and  that  there  is  no 
mistake  in  the  admission  in  the  defence ;  that  is  to  say,  there  was 
an  actual  net  profit  for  that  year  of  upwards  of  £14,000.  Then 
what  is  there  to  argue  ?  The  argument  for  the  company  amounts 
to  this,  that  inasmuch  as  they  have  improperly  paid  to  their  ordi- 
nary shareholders  very  large  sums  of  money  which  did  not  belong 
to  them,  they,  the  company,  are  entitled  to  make  good  that  defi- 
ciency by  taking  away  the  fund  available  for  the  preference  share- 
holders to  an  amount  required  to  put  the  tramway  in  proper  order. 
"When  the  argument  is  stated  in  that  way,  it  is  clear  tiiat  it  cannot 
be  sustained.  The  company  either  have  a  right  to  recover  back 
from  tlie  ordinary  sharenolders  any  sums  over-paid  or  not.  If  they 
have  a  right,  they  must  recover  them ;  if  they  have  no  right  to 
recover  tiieiii,  a  fortiori  they  have  no  right  to  recover  them  from 
tlie  preference  shareholders,  and,  of  course,  still  less  right  to  take 
away  the  dividends  from  the  preference  shareholders. 

It  appears  to  me  that  the  defence  is  founded  on  a  misconception, 
and,  I  am  afraid,  a  misconception  of  what  I  am  supposed  to  have 
decided  on  a  former  occasion  ;  but  1  have  no  hesitation  in  making 
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the  declaration  which  I  am  asked  to  make,  and  deciding  in  favor 
of  the  plaintiff  in  this  action. 


Harbison 

V. 

Cornwall  Minerals  Bailwat  Company. 


(Law  BeportB,  10  Ohy  D.  68.    AuQust  7,  1880.) 

BaiUDay  Company — Mortgages  arid  Debenture  Bonds — Debenturo  Block — Priori- 
ties — Lands  Glauses  Consolidation  Aet^  1846,  Companies  Glauses  Aotj  1868, 
Part  UL — Gomtoall  Minerals  BaHua^  Companies  AetSy  1878,  1875,  and 
ISn—Praetiee—Bules  of  GouH,  1875,  Ordar  XXXIV.,  r.  1,  Special  Case 
under. 

By  the  Cornwall  Minerals  Railway  Act,  1873,  the  company  were  empowered 
to  borrow  on  mortgage  to  the  extent  of  £250,000,  and  to  issue  debenture 
stock  subject  to  the^rovisions  of  Part  m.  of  the  Companies  Clauses  Act, 
1868,  '*  but  notwithstanding  anything  therein  contained  "  the  interest  of 
all  debenture  stock  *'  at  any  time  created  by  the  company  ^*  was  to  rank 
pari  passu  with  the  interest  of  all  mortgages  *'  at  any  time  granted  "  by 
the  company,  and  should  have  priority  over  all  principal  moneys  secured 
by  such  mortgages. 

By  a  later  Act  of  1875  the  company  were  empowered  to  raise  additional  cap- 
ital, and  in  respect  thereoi  to  borrow  a  further  sum  on  mortgage,  and 
i^ter  providing  that  the  principal  secured  by  all  mortgages  panted  by 
the  company  before  the  passing  of  that  act  should  have  priority  over  tha 
principal  secured  by  all  mortgages  granted  under  that  act,  the  company 
were  empowered  to  issue  debenture  stock  subject  to  the  provisions  of  the 
Act  of  1863,  but  the  interest  of  all  debenture  stock  created  and  issued  at 
any  time  after  the  passing  of  that  act  was  to  rank  pari  passu  with  the 
interest  of  all  mortgages  at  any  time  after  the  passing  of  that  act  granted 
by  the  company,  and  should  have  priority  over  all  principal  moneys  se- 
cured by  such  mortgages. 

By  another  Act  of  1877  power  to  raise  a  further  sum  by  the  issue  of  deben- 
ture stock  under  provisions  similar  to  those  in  the  Act  of  1875  was  given 
to  the  company. 

The  revenues  of  the  company  being  insufficient  to  pay  in  full  the  interest  on 
the  mortgages  and  debenture  stock  granted  and  issued  by  the  company 
under  the  powers,  a  receiver  of  the  undertaking  was  appointed  by  the 
court;  and  upon  a  special  case  stated  under  Rules  of  Court,  1875,  Order 
xzxiv.,  rule  1,  in  an  action  brought  for  the  purpose,  it  was  held — 

First,  that,  notwithstanding  the  words  ^*at  any  time"  in  the  Act  of  1873,  the 
enactment  therein  contained  applied  only  to  the  mortgage  debt  and  deben- 
ture stock  for  which  provision  was  made  by^  the  act ;  and  consequently 
that  the  interest  on  the  subsisting  mortgages  granted  and  debenture  stock 
issued  under  the  Act  of  1873  hi3  priority  over  the  interest  of  all  deben- 
ture stock  created  uuder  the  subsequent  Acts  of  1875  and  1877.  and  that 
such  interest  was  payable  pari  passu  to  the  mortgagees  and  holders  of  de- 
benture stock  having  such  priority. 

Secondly, that  the  enactment  of  the  Act  of  1875  operated  as  to  debenture  stock 
created  and  issued  after  the  passing  of  that  act  under  the  powers  of  the 
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Act  of  1878,  as  well  as  to  that  created  and  issued  under  the  Act  of  1875, 
but  had  no  operation  as  to  debenture  stock  created  and  issued  under  the 
Act  of  1877. 

Thirdly,  that  the  principal  of  the  mortgages  for  the  time  being  due  would  by 
means  of  the  appointment  of  a  receiver  under  a  section  in  that  behalf  of 
the  Act  of  1878  contained,  have  priority  of  payment  next  after  the  inter- 
est having  priority  as  aforesaid;  and 

Fourthly,  that  the  holders  of  mortgages  of  the  company  which  had  not  yet 
become  due  were  not  entitled  to  any  lien  in  respect  of  their  principal  on 
the  moneys  in  the  hands  of  the  receiver. 

Where  a  special  case  for  the  opinion  of  the  court  is  stated  in  an  action  pur- 
suant to  the  Rules  of  Court,  1875,  Order  xzxrv.,  rule  1,  and  the  an- 
swers to  the  special  case  in  fact  dispose  of  the  action,  the  proper  course 
is  to  take  the  answers  in  the  shape  of  a  judgment  making  declarations  to 
the  effect  of  the  answers,  the  action  being,  if  necessary,  set  down  pro 
forma  for  trial  on  motion  for  judgment. 

Special  case  stated  in  an  action. 

The  Cornwall  Minerals  Railway  Company  was  incorporated  by 
the  Cornwall  Minerals  Railway  Act,  1873,  and  its  afiEairs  are  gov- 
erned by  tbat  act  and  by  two  subsequent  Acts  of  1875  and  1877. 
By  the  first-mentioned  act,  the  Companies  Clauses  Consolidation  Act, 
1845,  and  part  III.  of  the  Companies  Clauses  Act,  1863  (relating 
to  debenture  stock),  were,  amongst  otlier  acts,  and  except  where 
expressly  varied,  incorporated  therewith,  and  the  company  were 
empowered  from  time  to  time  to  borrow  on  mortgage  any  sum 
not  exceeding  £250,000. 

The  Companies  Clauses  Consolidation  Act,  1863  (26  &  27  Vict, 
118),  provides  in  part  III.,  s.  24,  that  the  interest  on  debenture  stock 
shall  *•  rank  next  to  the  interest  payable  on  the  moi-tgages  or  bonds 
for  the  time  l>eing  of  the  company  legally  granted  before  the  cre- 
ation of  such  stock;  but  the  holders  of  debenture  stock  shall  not 
as  among  themselves  be  entitled  to  any  preference  or  priority." 

The  30th  section  of  the  same  act  is  a£  follows  : 

"  Nothing  herein  or  in  the  special  act  authorizing  the  issue  of 
debenture  stock  contained  shall  m  any  way  affect  any  mortgage  or 
bond  at  anv  time  legally  granted  by  the  company  before  the  crea- 
tion of  such  stock  or  any  power  of  the  company  to  raise  money  on 
mortgage  or  bond,  but  the  holders  of  all  such  mortgages  and  bonds 
shall  durinoj  the  continuance  thereof  respectively  be  entitled  to  the 
same  prionties,  rights,  and  privileges  in  all  respects  as  they  would 
have  been  entitled  to  if  the  special  act  authorizing  the  issue  of 
debenture  stock  had  not  been  parsed." 

These  enactments  were  varied  by  the  Cornwall  Minerals  Railway 
Act,  1873,  the  11th  section  of  which  enacted  as  follows: 

"  The  company  may  create  and  issue  debenture  stock  subject  to 
the  provisions  of  part  III.  of  the  Companies  Clauses  Act,  1863,  but 
notwithstanding  anything  therein  contained  the  interest  of  all  de- 
benture stock  at  any  time  created  and  issued  by  the  company  shall 
rank  pari  passu  with  the  interest  of  all  mortgages  at  any  time 
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granted  by  the  company,  and  shall  have  priority  over  all  principal 
moneys  secured  by  such  mortgages." 

At  a  special  general  meeting  of  the  company,  held  on  the  7th  of 
Aug.  1873,a  resolution  was  passed  authorizing  the  directors  to  borrow 
on  mortgage  any  sum  or  sums  not  exceeding  £250,000,  and  if,  after 
having  borrowea  any  part  of  the  money  so  authorized  to  be  borrow- 
ed, the  company  should  pay  off  the  same,  to  reborrow  the  amount 
paid  off,  and  also  "  to  raise  the  said  sum  of  £250,000,  or  any  part 
thereof,  by  the  creation  and  issue  of  "  debenture  stock  bearing  a 
fixed  and  perpetual  irredeemable  yearly  dividend  or  rate  of  inter- 
est not  exceeding  £5  per  cent  per  annum. 

In  pursuance  of  this  resolution  and  before  the  28th  of  August, 

1874,  the  sum  of  £226,400  was  raised  by  the  company  on  mortgage, 
and  mortgages  to  that  amount  for  short  fixed  periods  were  issued  by 
the  company. 

On  the  28th  of  August,  1874,  the  directors  passed  resolutions  (1> 
that  the  sum  of  £23,600,  being  the  balance  of  the  £250,000,  should 
be  raised  by  the  creation  and  issue  of  debenture  stock  bearing  £5 
per  cent  interest  in  lieu  of  mortgages  or  debentures ;  (2)  that  the 
holder  of  any  mortgage  or  debenture  already  issued  desirous  of  be- 
ing paid  off  before  maturity  might  reinvest  in  debenture  stock,  and 
that  the  amount  so  paid  should  "  be  rel)orrowed  by  the  creation  and 
issue  of  debenture  stock ;"  and  (3)  that  the  principal  sum  due  upon 
any  mortgage  or  debenture  already  issued  and  which  might  be  paid 
oft  at  maturity,  should  be  reborrowed  on  debenture  stock. 

Pursuant  to  these  resolutions,  and  before  the  19th  of  July,  1875, 
£45,325  £5  per  cent  debenture  stock  was  issued  by  the  company, 
of  which  £23,600  was  an  original  issue,  and  £21,725  was  issued 
partly  in  exchange  for  and  partly  to  raise  moneys  to  pay  off  mort- 
gages for  the  like  sum  already  issued,  leaving  £204,675  on  mort- 
gages which  with  the  £45,325  debentures  were  on  the  19th  of  July, 

1875,  subsisting  as  the  securities  issued  by  the  company  under  the 
borrowing  powers  of  the  Act  of  1873. 

On  the  19th  of  July,  1875,  the  Cornwall  Minerals  Railway  Act 
was  passed.  That  act  contained  the  same  provisions  as  to  incor- 
poration as  the  Act  of  1873,  and  after  empowering  the  company 
to  raise  additional  capital  not  exceeding  £75,000,  and  (by  sect.  13) 
in  respect  of  such  additional  capital  from  time  to  time  to  borrow 
on  mortgage  any  sum  not  exceeding  £25,000,  it  enacted  in  sects. 
14  and  15  as  follows : 

"  (14.)  The  principal  moneys  secured  by  aU  mortgages  granted 
by  the  company  in  pursuance  of  the  powers  of  any  act  of  Parlia- 
ment before  the  passing  of  this  act  and  subsisting  at  the  passing 
hereof,  shall,  during  the  continuance  of  such  mortgages,  have  pri- 
ority over  the  principal  moneys  secured  by  any  mortgages  granted 
by  virtue  of  this  act. 

"  (15.)  The  company  may  create  and  issue  debenture  stock,  sub- 
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ject  to  the  provisions  of  Part  III.  of  the  Companies  Clanses  act, 
1863,  but  notwithstanding  anything  therein  contained  the  interest 
of  all  debenture  stock  at  any  time  after  the  passing  of  this  act 
created  and  issued  by  the  company  shall  remk  pari  passu  with  the 
interest  of  all  mortgages  at  any  time  after  the  passing  of  this  act 
granted  by  the  company,  and  shall  have  priority  over  all  principal 
moneys  secured  by  such  mortgages." 

No  part  of  the  £25,000  mentioned  in  the  13th  section  of  the  Act 
of  1875  was  raised  by  the  company  previously  to  the  10th  of  Au- 
^st,  1877,  but  after  the  resolutions  of  August,  1874,  and  the  pass- 
ing of  the  Act  of  1875  the  further  sum  of  £168,675  debenture  stock 
was,  under  the  powers  of  the  Act  of  1873,  issued,  partly  in  exchange 
for  and  partly  to  raise  moneys  to  pay  off  the  mortgages  already 
issued  ;  and  on  the  10th  of  August,  1877,  the  said  sums  of  $45,325 
and  £163,675  debenture  stock,  and  the  sum  of  £41,000  then  out- 
standing on  mortgages,  constituted  the  securities  issued  by  the 
company  under  the  Act  of  1873. 

On  the  10th  of  August,  1877,  the  Cornwall  Minerals  Railway 
Act,  1877,  was  passed.  That  Act  confirmed  certain  purchase  agree- 
ments entered  into  by  the  company,  and  (by  sect.  8),  for  the  pur- 
pose of  paying  the  purchase-money,  empowered  tne  company  to 
raise  any  sum  not  exceeding  £100,000  by  the  creation  and  issue  of 
debenture  stock  bearing  interest  at  £4  per  cent,  under  provisions 
precisely  similar  to  those  contained  in  the  15th  section  of  the  Act 
of  1875. 

At  a  general  meeting  of  the  company,  held  on  the  4th  of  August, 
1877,  a  resolution  was  passed  autnorizing  the  directors  to  raise, 
under  the  Act  of  1875,  the  sum  of  £25,000  by  the  creation  and 
issue  of  £4  per  cent  debenture  stock,  "  ranking  pari  passu  with  the 
existing  debenture  stock;"  and  the  meeting  was  adjourned  to  the 
23d  of  August,  1877,  when  a  further  resolution  was  passed  author- 
izing the  directors  to  raise,  for  the  purposes  and  un(^r  the  powers 
of  the  Act  of  1876,  the  sum  of  £100,000  by  the  creation  and  issue 
of  debenture  stock  ranking  similarly. 

After  these  resolutions  the  directors  issued,  under  the  Act  of 
1873,  £9270  £4  per  cent  debenture  stock,  whereby  the  existing 
morteages  of  the  company  were  reduced  to  the  sum  of  £31,730, 
which,  with  the  said  sums  of  £45,325  and  £163,675  £5  per  cent 
and  £9270  £4  per  cent  debenture  stock  (being  altogether  £218,- 
270  debenture  stock),  made  up  the  £250,000  which  the  company 
was  authorized  to  borrow  under  the  Act  of  1873 ;  and  these  sums 
of  stock  and  mortgages  were  still  existing  and  outstanding. 

Pursuant  and  subsequently  to  the  last- mentioned  resolutions,  the 
company  also  issued  the  further  sum  of  £125,000  £4  per  cent  de- 
benture stock,  being  the  sum  authorized  under  the  powers  of  tJie 
Acts  of  1875  and  1877.  This  issue  was  made  in  one  sum  and  with- 
out liny  distinction  between  the  sums  of  stock  by  the  two  acts 
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respectively  anthomed.  The  purchase-money  mentioned  in  the 
Act  of  1877  was  paid  out  of  the  money  raised  by  the  issues  of 
debenture  stock  authorized  by  that  act,  and  the  £25,000  debenture 
stock  raised  under  the  Act  of  1875  was  applied  partly  for  the  pur- 
poses of  the  Act  of  1877  and  partly  for  the  purposes  of  the  earlier 
acts,  and  the  whole  £125,000  £4  per  cent  deoenture  stock  was  still 
in  existence. 

The  plaintiflEs  were  the  holders  of  £5  per  cent  debenture  stock 
iBsued  under  the  Act  of  1873  to  the  amount  of  £85,275,  of  which 
£15,815  was  issued  prior,  and  the  residue  subsequently,  to  the 
passing  of  the  Act  of  1875. 

The  defendant  William  Fenton  was  the  holder  of  £10,000  £4 
per  cent  debenture  stock,  part  of  the  £125,000  created  and  issued 
under  the  acts  of  1875  and  1877. 

The  defendant  Thomas  Brassey  was  the  holder  of  five  overdue 
mortgages  for  the  sum  of  £1000  each  granted  by  the  company 
under  tiie  Act  of  1873. 

The  company  had  recently  fallen  into  difficulties ;  its  revenues 
were  insufficient  for  the  payment  in  full  of  interest  on  its  mort- 

fages  and  del>enture  stocks,  and  a  receiver  having  been  appointed 
y  the  Vice-Uhancellor  in  March  last,  questions  arose  as  to  the 
order  in  which  the  interest  on  the  several  classes  of  debenture 
stock  and  mortgages,  and  the  principal  of  the  mortgages,  ought  to 
be  borne.  This  action  was  accordmgly  brought  for  the  purpose 
of  obtaining  the  decision  of  the  court  upon  these  questions ;  and 
they  were  now  brought  before  the  court  by  a  special  case  stated 
in  the  action  by  the  parties  pursuant  to  Order  xxxiv.,  rule  1,  and 
in  order  to  have  sucn  judgment  entered  in  the  action  as  to  the 
court  should  seem  proper,  having  regard  to  the  answers  to  be 
given  to  the  questions. 

The  questions  so  stated  were  as  follows : 

1.  Whether  the  interest  on  the  mortgages  granted  or  the  deben- 
ture stock  created  and  issued  by  the  company  under  the  Act  of 
1873  had  priority  over  the  interest  on  the  whole  or  any  and  what 
part  of  the  debenture  stock  created  and  issued  under  the  Acts  of 
1875  and  1 877  or  either  of  them. 

2.  Whether  the  interest  on  the  mortgages  granted  or  the  deben- 
ture stock  created  and  issued  previous  to  the  passing  of  the  Act  of 
1875  and  now  in  existence  had  priority  over  the  interest  on  the 
whole  of  the  debenture  stock  created  and  issued  after  that  date, 
or  how  the  several  mortgages  and  debenture  stock  of  the  company 

anked  for  interest  inter  se. 

3.  Whether  the  principal  moneys  of  as  well  such  of  the  mort- 
gages as  were  now  due  as  also  of  such  ns  should  hereafter  become 
due  were  repayable  next  after  the  interest  of  such  mortgages  and 
of  any  debenture  stock  ranking  as  regards  interest  pari  passu  with 
finch  mortgages  in  priority  to  the  interest  of  other  subsequent  de- 
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bentnre  stock,  or  in  what  order  the  principal  of  snch  mortgages 
ranked  with  the  interest  of  the  mortgages  and  debenture  stocL 

4.  Whether  the  holders  of  mortgages  of  the  company  which  had 
not  yet  become  due  were  entitled  to  a  lien  in  respect  of  the  princi- 
pal to  become  due  upon  their  said  mortgages  on  the  funds  now  in 
the  hands  of  the  receiver  and  hereafter  to  come  into  his  hands. 

5.  How  and  by  whom  the  costs  of  the  action  and  special  case 
were  to  be  bomef^ 

Kay,  Q.  C,  Kekewich,  Q.  C,  and  Stirling,  for  the  plaintiffs,  who 
were  holders  of  debenture  stock  issued  under  the  Act  of  1873 : 

Where  there  are  successive  borrowings  by  a  railway  company 
under  successive  acts,  either  upon  mortgage  or  by  the  issue  of 
debenture  stock,  prima  facie  the  borrowings  under  the  subsequent 
acts  must  be  subsequent  in  point  of  priority  to  the  borrowincs 
under  the  prior  acts  unless  there  is  express  enactment  to  the 
contrary,  for  in  the  absence  of  such  enactment  no  Bubsequent 
power  of  lx)rrowinff  can  enable  the  company  to  diminish  the 
security  of  the  first  Tenders ;  and  it  is  for  the  subsequent  lenders 
claiming  to  rank  pari  passu  with  prior  lenders  to  point  out  the 
special  provisions  which  give  them  that  rank.  There  are,  how- 
ever, none  such.  The  Act  of  1873  incorporates,  first,  the  Com- 
panies Act  of  1845 ;  and  sects.  38  to  43  of  that  act,  which  relate 
to  the  borrowing  of  money  by  the  company  on  mortgage  or  bond, 
only  amount  to  this,  that  all  mortgages  for  the  sum  authorized  by 
the  special  act  to  be  borrowed  or  reborrowed  shall  rank  pari 
passu  between  themselves ;  secondly,  it  incorporates  Part  III.,  con- 
taining the  provisions  with  regard  to  debenture  stock  of  the  Com- 
panies Clauses  Act  of  1863,  and  as  those  provisions  all  refer  to 
tlie  debenture  stock  to  be  issued  under  an  act  of  Parliament 
incorporating  that  act,  they  very  properly  provide  in  sect.  24  that 
whatever  the  dates  and  circumstances  of  the  issue,  the  holders  of 
debenture  stock  shall  not  as  between  themselves  be  entitled  to 
any  preference  or  priority.  But  that  clearly  means  the  holders 
of  debenture  stock  issued  under  the  special  act,  and  not  under  sub- 
sequent acts,  and  there  is  no  enactment  that  if  the  issue  of  deben- 
ture stock  should  be  afterwards  authorized  by  a  subsequent  act,  that 
such  later  stock  is  to  rank  pari  passu  with  the  earlier.  And  the 
case  is  made  doubly  clear  by  sect,  30  of  the  Act  of  1863,  by  which 
if  before  the  creation  of  debenture  stock  under  the  special  act  the 
company  shall  have  granted  mortgages,  those  mortgages  are  to  have 
priority  over  the  debenture  stock.  There  being  then,  according  to 
existing  law,  this  priority  in  favor  of  mortgages  over  debenture 
stock,  the  Act  of  1873,  while  authorizing  the  issue  of  both,  provides 
with  express  reference  to  such  issue  that  the  interest  of  au  deben- 
ture stock  ^'  at  any  time  created  and  issued ''  shall  rank  pari  passu 
with  the  interest  of  all  mortgages  "  at  any  time"  granted  by  the 
company.    And  those  words  ^^  at  any  time"  manuestly  apply  to 
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and  are  satifified  by  creations  and  IssneB  at  different  times  nnder  the 
special  act,  and  cannot  mean  creations  and  issues  under  subsequent 
acts,  for  snch  a  meaning  would  practically  prevent  the  exercise  of 
the  borrowing  power  by  deterring  all  lenders. 

Hastings,  Q.  C,  and  Prior,  for  the  company,  took  no  part  in  the 
argument.  ^  ^ 

W.  Pearson,  Q.  C,  and  Norton,  for  the  defendant  Braasey  :  We 
support  the  plaintiffs  case,  and  contend  further  that  both  the 
interest  and  the  principal  due  on  the  mortgages  under  the  Act  of 
1873  have  priority  over  the  debenture  stock  created  under  the  Acts 
of  1875  and  1877. 

Under  the  10th  section  of  the  Act  of  1873  the  mortgagees  may 
enforce  payment  of  their  arrears  of  interest  by  the  appointment  of 
a  receiver,  and  of  their  principal  in  the  same  way  when  the  arrears 
of  principal  amonnt  to  £20,000 ;  so  that  we  are  entitled  imme- 
diately to  a  receiver  for  the  collection  of  everything  mortgaged  to 
us,  and  to  have  his  receipts  applied  in  satisfaction  of  the  arrears  of 
interest  and  of  principal  as  far  as  it  is  due.  Then  by  the  prior  Act  of 
1845,  passed  when  debenture  stock  was  unknown,  and  incorporated 
with  tlie  Act  of  1873,  the  company,  authorized  to  borrow  on  mort- 
gage, is  to  secure  the  money  oorrowed  by  assigning  to  the  mort- 
gagee the  undertaking  and  all  tolls  and  sums  of  money  arising  by 
virtuQ  of  the  special  act.  So  that  we  have,  as  mortgagees  under 
the  Act  of  1873,  a  right  to  everything  comprised  in  our  mortgage, 
and  to  have  a  receiver  appointed  ;  and  our  rights  as  creditors  of 
the  company  can  only  be  taken  away  or  dimmished  by  our  own 
assent  and  contract,  or  by  Act  of  Parliament,  and  neither  the  Act 
of  1875  nor  that  of  1877  has  created  in  any  one  the  right  to  rank 
pari  passu  with  or  prior  to  us.  Debenture  stock  holders  are  not 
creditors  of  the  company  at  all,  they  are  simply  purchasers  of  so 
much  perpetual  stock  in  the  company  entitled  to  a  preferential 
dividend ;  and  the  holders  of  such  stock,  under  the  Acts  of  1875 
and  187lj  must  rest  their  case  entirely  on  the  Act  of  1863  and  the 
particular  special  acts,  for  as  between  them  and  us  the  provisions 
as  to  debenture  stock  in  the  Act  of  1873  have  no  application. 
Under  the  Act  of  1863,  sect.  23,  they  have  a  charge  upon  the 
undertaking  of  the  company  "  prior  to  all  shares  or  stock  of  the 
company,"  and  nothing  more ;  and  there  is  nothing  whatever  to 
affect  or  take  away  from  the  mortgagees  that  which  had  been 
already  assigned  to  them.  The  rights  of  the  mortgagees  as  para- 
mount incumbrancers  are  distinctly  recognized  by  the  24rth,  26th, 
aT\d  30th  sections. 

Coming  to  the  Acts  of  1875  and  1877,  the  former  empowered 
the  company  to  raise  additional  capital  to  the  extent  of  £75,000, 
and  in  respect  of  such  additional  capital  to  borrow  on  mortgage  to 
the  extent  of  £25,000,  and  it  is  onh'^  by  the  incorporation  of  the 
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Act  of  1863  that  debenture  stock  could  be  issued  at  all ;  and  by 
the  14th  and  16th  sections  of  the  Act  of  1875  (which  are  the  only 
material  sections)  tlie  principal  moneys  secured  by  all  mortgages 
under  that  act  are  expressly  postponed  to  those  secured  by  mortga^ 
under  the  Act  of  1873,  and  the  interest  of  all  debenture  sto^ 
created  after  the  act  is  to  rank  pari  passu  with  the  interest  of  the 
mortgages  so  postponed  and  in  priority  to  the  principal  moneys 
secured  by  those  mortgages.  So  the  priorities  under  the  Acts  of 
1845  and  1863  are  unaffected  as  to  the  mortgages  under  the  Act 
of  1873 ;  and  similar  observations  apply  to  the  Act  of  1877. 

[They  also  referred  to  Robinson  v.  Cambrian  Railway  Company, 

Davey,  Q.  C,  and  Medd,  for  Mr.  Fenton,  a  holder  of  part  of  the 
£125,000  debenture  stock  issued  under  the  Acts  of  1876  and  1877: 
All  the  debenture  stock  whenever  issued  ranks  pari  passu  inter 
se,  with  the  interest  of  the  mortga^  granted  by  tne  company.  It 
is  inaccurate  to  speak  of  "  borrowmg"  on  debenture  stocK.  The 
power  is  a  power  to  "  raise,"  not  to  borrow,  and  the  money  paid 
for  the  debenture  stock  is  not  money  borrowed  by  the  company, 
but  money  received  by  them  for  the  purchase  of  stock  with  a  pref- 
erential dividend  charged.  The  incidents  attending  borrowed 
money  are  wanting,  and  wanting  because  it  is  stock  and  not  bor- 
rowed money,  and  as  between  debenture  stocks  of  difEerent  issues, 
stock  created  under  an  earlier  act  has  no  priority  over  stock  created 
under  a  later  act.  The  only  similarity  between  debenture  stock 
and  money  raised  by  debentures  is  that,  unlike  the  holders  of 
ordinary  shares,  the  holders  of  the  stock  have  a  charge  which  they 
can  enforce  by  means  of  a  receiver.  The  general  nature  of  deben- 
ture stock  is  illustrated  by  the  case  of  Attree  v.  Hawe,  9  Ch.,  D. 
337,  349. 

Tliere  being  then  this  equality  of  rank  between  all  debenture 
stock  whenever  issued,  the  Act  of  1873  had  before  the  passing  of 
the  Act  of  1875  given  to  the  holders  of  that  stock  the  right  to 
rank  pari  passu  as  to  interest  with  all  mortgages  "  at  any  time 
granted  "  by  the  company.  And  why  are  we  to  suppose  that  the 
Legislature  does  not  mean  what  it  says,  and  to  restrict  the  words 
'*  at  any  time"  to  mortgages  under  the  special  act,  when  it  is  plain 
they  were  put  in  to  avoid  that  narrow  construction  ?  Those  words 
do  not  affect  the  priority  of  the  mortgages  inter  ee. 

[Hall,  V.  C. — Tlmt  is  to  say,  that  in  effect  it  is  a  prospective 
clause,  embracing  and  dealing  with  debenture  stock  which  might 
be  created  under  a  subsequent  act  of  Parliament,  and  also  mort- 
giiges  which  might  be  created  under  a  subsequent  act  of  Parlia- 
ment.] 

As  the  words  "  all  debenture  stock  at  any  time  created  "  indude 
the  holders  of  all  stock  under  whatever  act,  bo  in  the  same  way  do 
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the  words  "all  mortgagOB  at  any  time  granted"  bear  the  same  con- 
struction. And  80  before  the  passing  of  the  Acts  of  1875  and 
1877  the  relative  position  of  debenture  stock  holders  and  mort- 
gagees was  regulated,  and  there  is  nothing  in  the  subsequent  acts 
wmch  alters  it.  It  is  said  that  it  would  be  a  great  hardship  upon 
the  holders  of  debenture  stock  issued  under  the  Act  of  1873,  and 
that  they  would  be  pratically  swallowed  up,  if  stock  issued  under 
a  subsequent  act  were  let  in  to  rank  pari  passu  with  theirs ;  but 
there  is  no  hardship  at  all,  lirst,  because  the  act  of  Parliament 
puts  them  in  that  position  (whiph  is  likewise  the  position  of  all 
share  and  stock  holders) ;  secondly,  because  subsequent  issues  are 
only  authorized  in  proportion  to  an  increase  in  the  share  capital, 
and  if  not,  the  money  goes  into  the  concern  and  increases  pro  rata 
its  dividend ;  and  thirdly,  because  the  debenture  stock  holders 
would  have  a  locus  standi,  and  could  oppose  the  fresh  issue  if  they 
chose. 

Kay,  in  reply. 

Aug.  7.  Hall,  V.  C. — By  the  Act  of  1873,  which  incorporated 
the  company,  the  company  was,  bysect.  9,  empowered  to  borrow  on 
mortgage  any  sum  not  exceeding  £250,000,  ana  by  the  joint  operation 
of  sect.  11  of  the  Act  of  1873  and  sect.  22of  the  Companies  Clauses 
Act,  1863,  to  raise  that  sum  by  the  creation  and  issue  of  debenture 
stock.  Then,  it  being  provided  bvsect.  24  ot  the  Act  of  1863  that 
interest  on  debenture  stock  should  rank  next  to  the  interest  on 
mortgages  for  the  time  being  of  the  company,  legally  granted 
before  the  creation  of  the  stock,  the  11th  section  of  the  Act  of 
1873  substituted  for  that  clause  an  enactment  that,  "notwith- 
standing anything  therein"  (i.e.,  in  the  Act  of  1863)  "contained, 
the  interest  of  all  debenture  stock  at  any  time  created  and  issued 
by  the  company  shall  rank  pari  passu  with  the  interest  of  all  mort- 
gages at  any  time  granted  by  the  company,  and  shall  have  priority 
over  all  principal  moneys  secured  by  such  mortgages."  The  Act 
of  1863  makes  the  priorities  of  interest  on  mortgages  and  interest 
on  debenture  stock  depend  upon  the  order  of  their  being  granted 
and  created.  The  Act  of  1873  makes  interest  on  mortgages  and 
debenture  stock  rank  pari  passu  without  reference  to  the  dates  of 
their  being  granted  or  created.  Whether  that  enactment  in  the 
Act  of  1873  should  be  construed  as  applying  only  to  the  debenture 
stock  and  the  mortgage  debt  for  which  provision  Wiis  made  by  that 
act,  or  whether  by  reason  of  the  expressions  used  being  '^all" 
debenture  stock  "  at  any  time"  created,  and  all  mortgages  "  at 
any  time"  granted,  it  should  be  construed  as  applicable  to  and 
comprising  debenture  stock  and  mortgages  which  might  be  author- 
ized to  be  created  and  granted  by  any  suosequent  statute,  must  first 
be  determined. 

I  think  that  the  former  construction  of  the  clause  is  the  correct 
one. 
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The  enactment  as  to  priority  forms  part  of  the  clause  which 
authorizes  the  creation  of  debenture  stock,  the  amount  of  which 
was  limited  by  the  borrowing  power,  and  the  words  "but  notwith- 
standing" seem  to  me  so  connected  with  and  so  integral  a  part  of 
the  power  to  raise  the  sum  limited  by  the  enactment  itself,  as  that 
the  enactment  is  applicable  only  to  that  sum.  And  I  say  this  even 
should  the  above  observations  be  considered  inapplicable  to  the  con- 
struction to  be  put  on  the  15th  section  of  the  Act  of  1875,  which 
section  I  shall  have  to  consider  hereafter.  I  however  think  that, 
independently  of  what  I  have  said,  it  would  be  an  unreasonable 
and  unsoand  construction  of  the  enactment  to  read  it  as  applicable 
to  any  other  mortgages  or  debenture  stock  than  those  which  the 
act  itself  makes  provision  for.  Mortgages  could  not  be  negotiated 
if  they  were  to  be  subject  to  subsequently  authorized  mortgages 
and  debenture  stock  being  let  in  to  be,  as  regards  interest,  pari 
passu  with  them,  and  also  as  regards  interest  to  nave  priority  over 
the  principal  moneys.  The  words  "  at  any  time"  are  satisfied  by 
being  required  to  provide  for  the  specified  equality  between  mort- 

fjages  and  debenture  stock  for  the  whole  of  the  £250,000,  regard- 
ess  of  the  order  of  granting  and  creation  thereof.  Also  debenture 
stock  would  not  be  taken  by  any  person  who  understood  what  his 
position'would  be  if  the  interest  were  liable  to  be  made  payable 
pari  passu  with  the  interest  of  debenture  stock  or  mortgages 
authorized  bv  subsequent  acts  to  be  created. 

Sect.  30  01  the  Act  of  1863  was  referred  to,  but  that  section  does 
not  give  to  debenture  stock  created  under  any  subsequent  act 
equafity,  regard  being  had  to  the  11th  section  of  the  Act  of  1873, 
creating,  as  I  hold  that  section  to  do,  a  specified  fixed  law  of 
equality  as  between  mortgages  and  debenture  stock  provided  for 
by  that  act. 

[Ills  Lordship,  after  referring  to  the  14th  section  of  the  Act  of 
1875,  stated  the  15th  section,  and  continued:]  Has  that  clause 
any  operation  as  to  debenture  stock  created  after  the  passing  of 
that  act  under  the  Act  of  1873  and  the  subsequent  Act  of  1877,  or 
either  of  those  two  acts  ? 

I  am  of  opinion  that  it  has  not  any  reference  to,  or  operation  as 
to,  moneys  authorized  by  the  Act  of  1877  to  be  raised.  The 
otlier  construction  would,  I  think,  be  unreasonable  and  unsound,  as 
I  have  said  in  giving  my  reasons  for  the  construction  I  have  put 
on  the  11th  section  of  the  Act  of  1873.  The  other  reasons  given 
by  me  for  the  construction  put  by  me  on  that  section  may  be 
thought  to  be  inapplicable  or  less  applicable  to  the  construction  to 
be  put  on  the  15th  section.  That  section  has  reference  to  the 
£25,000  raisable  under  the  Act  of  1875,  and  I  think  it  applies 
also  to  any  debenture  stock  which  might  thereafter  be  created 
under  the  Act  of  1873.     The  14th  section  shows  that  the  principal 
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of  moneys  then  secured  by  mortgages  was,  but  only  during  the 
continuance  thereof,  to  have  priority  over  moneys  raised  by  mort- 
gages granted  under  the  Act  of  1875 ;  and  the  Act  of  1875  thus 
deals  with  existing  mortgages,  i.e.,  it  deals  with  what  was  provided 
for  by  the  Act  oi  1873,  and  not  merely  with  what  was  provided 
for  by  the  Act  of  1875. 

The  act  is  not  to  be  read  as  not  having  any  relation  to  any  other 
act.  But  independently  of  this,  the  15th  section  distinguishes 
debenture  stock  created  "  after  the  passing  of  this  act"  from  that 
previously  created.  The  words  "  aiter  the  passing  of  this  act"  are 
not  in  the  11th  section  of  the  Act  of  1873,  and  tney  seem  to  me 
to  comprehend  all  then  uncreated  debenture  stock  authorized  by 
the  Act  of  1873  to  be  created.  There  is  not  any  wrong  done  by 
this,  because  all  persons  taking  debenture  stock  after  the  Act  of 
1875  would  take  subject  to  the  provisions  thereof ;  and  so,  in  like 
manner,  persons  taking  mortgages  granted  after  the  passing  of  the 
Act  of  1875,  whether  in  respect  of  the  £25,000  or  on  any  rebor- 
rowing of  moneys  raised  unaer  the  Act  of  1873,  would*  take  sub- 
ject to  the  provisions  of  the  Act  of  1875.  Nevertheless,  I  do  not 
see  that  any  holder  of  any  part  of  the  £125,000  debenture  stock 
can  establish  any  equality  with  any  holder  of  stock  issued  before 
the  passing  of  tne  Act  of  1877,  because  no  part  of  the  £125,000 
has  been  created  under  the  Act  of  1875  only,  but  the  whole  there- 
of has  been  created  under  the  Acts  of  1875  and  1877.  Further, 
the  8th  section  of  the  Act  of  1877,  reading  it  as  I  read  the  Act  of 
1875,  applies  to  the  £25,000  as  well  as  to  the  £100,000,  the  whole 
£125,000  being  thus  treated  as  on  an  equality.  No  distinct  ques- 
tion is  expressly  raised  in  the  special  case  as  to  the  £9270  £4  per 
cent  debenture .  stock ;  and  the  same  counsel  represented  the 
holders  of  that  sum  of  stock  and  the  holders  of  the  other  part  of 
the  £218,270  raised  under  the  Act  of  1873.  I  think  I  cannot, 
upon  the  argument  addressed  to  me,  treat  the  £9270  as  in  any 
other  position  than  the  £21 8,270.  The  amount  is  not  considerable : 
I  treat  it  as  in  the  same  position  as  the  £218,270. 

As  regards  the  principal  of  the  remaining  mortgage  debt,  sect. 
10  of  the  Act  of  1873  provides  for  the  mortgagees  enforcing  pay- 
ment of  interest  or  principal  due  on  their  mortgages  by  the  ap- 
pointment of  a  receiver  upon  the  application  oi  mortgagees  for 
£20,000. 

I  think  that  the  first  and  second  questions  must  be  answered 
that  the  interest  on  the  subsisting  mortgages  and  debenture  stock 
ci*eatedand  issued  by  the  defendant  company  under  the  provisions 
of  the  Cornwall  Minerals  Railway  Act,  1873,  has  priority  over  the 
interest  on  the  whole  of  the  £125,000  debenture  stock  created  and 
issued  by  the  defendant  company  under  the  provisions  of  the 
Cornwall  Minerals  Railway  Act,  1875,  and  the  Cornwall  Minerals 
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RaUway  Act,  1877,  and  that  the  interest  so  having  priority  is  pay- 
able pari  passu  to  the  mortgagees  and  holders  of  debenture  stock 
having  such  priority. 

The  answer  to  the  third  question  is  that  the  principal  of  the 
mortgages  for  the  time  being  due  has,  by  means  of  the  appoint- 
ment oi  a  receiver  under  sect.  10  of  the  Act  of  1873,  prionty  of 
payment  next  after  the  interest  having  priority  as  mentioned  in 
the  answer  to  the  first  and  second  questions.  It  will  be  observed 
that  I  have  answered  that  question  only  by  saying  that  they  have 
that  priority  by  means  of  the  appointment  of  a  receiver  under  sect. 
10.  It  does  not  appear,  however,  that  any  such  receiver  has  in 
fact  been  appointed. 

The  fourtn  question,  as  to  the  necessity  of  retaining  funds  to 
answer  future  interest,  is  answered  in  the  negative.  The  answer 
to  the  fifth  question  is  that  the  costs  of  the  action  and  special  case 
ought  to  be  borne  and  paid  out  of  the  moneys  in  the  hands  of  the 
receiver  as  the  first  payment  thereout. 

Kekewich,  Q.  C. :  This  beine  a  special  case,  not  under  Sir 
George  Turner's  Act,  but  under  the  34th  section  of  the  Judicature 
Act,  it  will  be  the  proper  course,  instead  of  taking  your  Lordship's 
decision  as  answers  to  the  questions,  to  take  it  as  a  judgment 
making  declarations  to  the  same  effect.  In  a  recent  special  case 
of  Williams  v,  Williams  (unreported  on  this  point)  before  the 
Court  of  Appeal,  it  was  suggested  that  as  no  judgment  had  been 
delivered  the  action  had  never  been  tried,  and  the  application  was 
only  interlocutory,  and  the  Court  of  Appeal  hela  that  if  the 
answers  to  the  special  case  fully  disposed  of  the  action  they  ought 
to  be  followed  by  the  words  "  and  the  court  doth  declare  accord- 
ingly," and  with  consent  they  directed  the  order  of  the  court  below 
to  be  so  altered. 

No  objection  being  made  to  this,  the  action  was  pro  forma  set 
down  for  trial  as  for  the  day  of  the  hearing  of  the  special  case  ; 
and 

Kekewich,  Q.  C,  having  moved  for  judgment  according  to  his 
Lordship's  decision,  the  Kegistrar  was  directed  to  draw  up  the 
judgment  as  answering  the  special  case  and  on  motion  for  judg- 
ment 


ADDENDA. 


BEING    A    8TATDEMENT    OP    POINTS    DECIDED    IN    OASES    NOT 

REPORTED. 


A  person  who  witnessed  an  accident  on  a  street  railway  was 
asked,  by  an  agent  employed  by  the  superintendent  of  the  railway 
corporation  to  look  up  the  case,  to  give  a  statement  of  what  he 
kneyr.  He  replied  that  he  must  first  go  to  the  place  of  the  acci- 
dent and  verity  the  facts,  and  the  agent  said  "all  right."  The 
statement  was  made  and  was  used  by  the  corporation,  and  the  su- 
perintendent Agreed  that  his  bill  should  be  paid.  In  an  action 
against  the  corporation  for  his  services  in  going  to  the  place  of  the 
accident  and  in  making  the  statement,  the  defendant  requested  the 
judge  to  rule  that  the  agent  had  no  authority  to  employ  the  plain- 
tiff ;  and  that  if  the  plaintiff  knew  that  there  was  no  necessity  f of 
him  to  go  to  the  place  of  the  accident  in  order  to  make  his  state- 
ment, he  could  not  recover.  The  judge  declined  to  give  this  rul- 
ing, left  the  question  of  the  agent's  authority  to  the  jury,  and 
instructed  the  jury  that  if  the  plaintiff  was  authorized  to  go  to  the 
place  of  the  accident,  and  honestly  believed  at  the  time  that  it  was 
necessary  to  go  there,  in  order  to  make  a  correct  statement,  he 
could  recover,  although,  in  fact,  it  was  not  actually  necessary. 
Hdd^  that  the  defendant's  exceptions  to  the  rulings  given,  and  to 
the  refusal  to  rule  as  requested,  must  be  overruled,  with  double 
costs.     Lovejoy  v,  Middlesex  R.  R.  Co.,  128  Mass. ,  480. 

In  an  action  for  defendant's  breach  of  an  alleged  contract  to 
purchase  stone  of  plaintiff,  the  undisputed  facts  were  that  one  C, 
who  was  foreman  of  certain  parts  of  defendant's  mason -work,  then 
in  progress  in  the  vicinity  of  plaintiff's  quarry,  having  authority  so 
to  do,  contracted  with  plaintiff,  in  defendant's  behalf,  for  400  yards 
of  stone  to  be  used  at  X. ;  that  plaintiff  delivered  the  400  yards  at 
X.,  and  received  payment  therefor;  that  b"  was  ready  and  willing 
to  deliver  1200  yards  additional  at  Y.,  una  so  uutitiod  defendant, 
claiming  that  defendant,  by  C,  had  contracted  with  him  therefor; 
and  that  defendant  denied  having  contracted  for  any  part  of  the 
latter  quantity,  and  refused  to  receive  it.      Plaintiff's  evidence 

!  tended  to  show  that  C.  did  contract  with  him  in  defendant's  name 

for  said  1200  yards,  to  be   delivered   at  Y.,   claiming  to  have 

I  authority  to  make  such  contract.     Defendant's  evidence  tended  to 
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show  that  0.  had  never  before  bought  any  stone  for  the  company, 
and  had  no  authority  in  this  case  to  buy  more  than  was  reqniml  at 
X  ;  that  when  the  stone  delivered  at  X..  was  paid  for,  defendant's 
chief  engineer  and  other  general  officers  had  no  knowledge  that  C. 
had  undertaken  to  contract  for  any  other  stone ;  and  that  he  had 
never,  in  fact,  so  undertaken.  Iield^  that  the  questions  whether 
C.  had  authority  to  contract  for  the  1200  yards  to  be  delivered  at 
Y.,  and  whether  defendant  had  ratified  such  a  contract,  were  for 
the  jury ;  and  it  was  error  to  instruct  them  that,  if  satisfied  of  the 
facts  above  stated  as  undisputed,  and  also  that  C.  did  undertake  to 
make  such  contract,  claiming  to  have  authority  therefor,  they  must 
find  for  plaintiff. 

It  was  also  error  to  charge  that  the  alleged  contract  for  1600 
yards  of  stone  was  indivisible,  and  that  defendant,  after  accepting 
a  fulfilment  in  part,  could  not  repudiate  the  contract  as  to  the 
remainder.     Gano  v.  C.  &  N.  W.  K.  R  Co.,  49  Wis.,  57. 

If  a  debtor  pays  money  to  a  third  party  as  the  agent  of  his  cred- 
itor, and  afterward,  under  protest,  pays  again  to  the  creditor,  he 
cannot  recover  of  the  creditor  that  which  he  paid  the  supposed 
agent ;  for  if  he  was  really  the  agent,  it  was  but  a  payment  of  his 
debt ;  if  lie  was  not  the  agent,  the  creditor  is  of  course  not  liable. 
The  debtor's  cause  of  action,  if  he  has  any,  is  for  the  money  paid 
under  protest.     Clowdis  v,  Hannibal,  etc.,  R.  R.  Co.,  71  Mo.,  510. 

A  railroad  company  which  receives  for  carrying  the  mails  dui^ 
ing  a  certain  period  less  than  it  is  entitled  to  under  its  contract,  the 
balance  being  paid  to  another  company,  and  gives  receipts  for  the 
money  so  paid  without  protest  or  notice  of  an  intention  to  claim 
more,  is  estopped  by  its  acquiescence  from  recovering  of  the  gov- 
ernment the  additional  amount  to  which  it  would  otherwise  have 
been  entitled.  Philadelphia,  etc.,  R.  R.  Co.  v.  United  States,  U. 
S.  Supreme  Court,  October  Term,  1880. 

In  an  action  against  a  common  carrier,  by  which  it  is  sought  to 
hold  the  defendant  as  a  partner  of  another  road  by  which  the  goods 
were  shipped,  the  mere  fact  that  such  roads  are  continuous,  and 
that  an  association  engaged  in  shipping  goods  between  points  con- 
nected by  these  roads,  and  using  its  own  cars  and  employing  agents 
distinct  from  those  of  these  roads,  was  in  the  habit  of  giving 
through  bills  of  lading  between  these  points,  and  distributing  the 
freight  received  among  the  roads  actually  engaged  in  the  carriage, 
in  proportion  to  the  freight  earned  by  each  road,  is  not  evidence 
of  a  partnership  between  the  roads,  or  that  the  shipping  association 
in  question  made  the  contract  of  affreightment  in  question  as  the 
aeent  of  the  defendant.  Watkins  v,  Terre  Haute,  etc.,  R.  R.  Co.,  8 
Missouri  App.,  570. 

A  common  carrier  may,  by  having  a  shipper  sign  a  bill  of  lading 
fixing  the  value  of  property  shipped  at  the  amount  it  is  willing  to 
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be  liable  for,  limit  its  liability  to  that  amount  in  case  of  loss  in  con- 
sequence of  its  gross  negligence.  Where  five  horses,  some  paddles, 
etc.,  were  shipped  by  rail,  and  the  bill  of  lading  was  signed  by  both 
the  carrier  and  shipper,  and  provided,  among  other  things,  "  that 
the  carrier  assumes  a  liability  on  the  stock  to  the  extent  of  the  fol- 
lowing agreed  valuation :  If  horses,  .  .  .  not  exceeding  two 
hundred  dollars  each  ;  ...  if  a  chartered  car,  on  the  stock  or 
contents  in  same,  not  exceeding  twelve  hundred  dollars  for  the  car 
load ;"  and  through  the  carrierMB  gross  negU^nce  one  of  the  horses, 
alleged  to  have  been  worth  $16,000,  was  killed,  the  others  injured, 
and  the  saddles,  etc.,  lost :  Hdd^  in  a  suit  by  the  shipper  for  dam- 
ages, that  his  recovery  could  not  exceed  the  amount  nxed  in  the 
bill  of  lading.  Hart  v,  Pennsylvania  R.  R.  Co.,  7  Fed.  Reporter, 
630. 

An  act  of  the  Legislature  of  the  State  of  Georgia,  approved  Oct. 
14th,  1879,  entitled"  An  Act  to  provide  for  the  regulation  of  rail- 
road freight  and  passenger  tariffs,"  etc.,  etc.,  forbade  the  railroad 
corporations  of  the  state  from  charging  unfair  and  unreasonable 
rates  of  freight  and  fare,  or  making  unjust  discriminations  for  the 
transportation  of  passengers  and  freights ;  and  provided  for  the  ap- 
pointment of  a  commission  to  prescribe  reasonable  and  just  rates 
of  freight  and  passenger  tarins,  to  be  observed  by  all  the  com- 
panies doing  business  in  the  state  on  the  railroads  thereof.  Aeld^ 
that  such  act  was  not  in  violation  of  either  the  Constitution  of  the 
United  States  or  of  the  State  of  Georgia ;  and  that  the  question 
whether  the  rates  prescribed  by  the  Legislature,  either  directly  or 
indirectly,  were  just  and  reasonable,  was  one  which,  under  the  Con- 
stitution of  the  state,  the  Legislature  might  determine  for  itself. 
Tilley  v.  Savannah,  etc.,  R.  K.  Co.,  5  Fed.  Reporter,  641. 

H.  &  Co.  shipped  flour  from  Milwaukee  to  London,  under  a  con- 
tract which  required  the  defendant  to  transport  the  flour  by  boat 
to  Ludington,  Michigan,  thence  by  rail  to  Portland,  and  thence  by 
steamship  to  London.  In  an  action  to  recover  damages  for  delay 
of  the  flour  at  Portland — 

Hdd^  that  as  the  bills  of  lading  constituted  a  through  contract, 
it  was  the  duty  of  the  carrier  to  deliver  the  flour  in  London,  and  to 
do  so  within  a  reasonable  time;  and  that  it  was  as  much  its  duty  to 
seasonably  provide  vessels  for  ocean  transportation  as  to  furnish 
cars  for  the  land  carriage.  That  if,  at  the  time  of  making  the  con- 
tract of  shipment,  the  carrier  had  no  doubt,  and  if  the  condition  of 
business  on  its  lines  gave  it  no  ground  for  doubting,  that  suitable 
means  would  be  at  its  command  within  the  usual  and  ordinary  time 
for  conveying  the  flour  from  Portland  to  London,  and  if  all  reason- 
able efforts  were  seasonably  employed  to  obtain  such  means,  and 
the  delay  was  solely  occasioned  by  an  extraordinary  and  unusual 
influx  01  freight  upon  its  lines  for  foreign  export,  arising  subse- 
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anently  to  the  making  of  the  contract,  so  that  it  was  thereby  ren- 
dered impossible  f5r  tne  carrier,  with  proper  diligence  on  its  part, 
to  procure  vessels  to  carry  the  flour  within  a  reasonable  time,  the 
Carrier  would  not  be  responsible  for  the  delay.  But  if,  at  the  time 
the  contract  of  shipment  was  made,  there  was  already  an  accumu- 
lation of  business  on  the  carriers  lines,  which  incapacitated  it,  or 
mi^ht  rciisonably  be  expected  to  incapacitate  it,  for  transporting 
ana  delivering  the  flour  within  a  reasonable  time,  and  this  was  then 
known  to  the  carrier,  or  might  have  been  known  by  proper  effort 
on  its  part,  or  if  there  were  then  reasonable  grounds  for  a  belief  on 
the  part  of  the  carrier  that  such  was  the  state  of  the  case  at  the 
time,  then  the  carrier  would  be  liable  for  the  delay,  although  it 
was  occasioned  by  such  accumulation  of  business.  In  such  case  it 
is  the  carrier's  duty  to  inform  the  shipper  of  the  condition  of  its 
lines,  so  that  he  may  exercise  his  right  to  select  some  other  line  for 
the  transportation  of  his  property ;  and  if  the  carrier  fails  to  do 
this,  and  takes  the  property  in  the  face  of  threatened  inability  to 
transport  it  with  requisite  dispatch,  it  must  answer  for  the  conse- 
quences of  the  delay.  A  carrier  has  no  right  to  take  a  shipper's 
proi>erty  for  transportation,  concealing  from  him  at  the  time  exist- 
mg  circumstances  within  its  knowledge,  or  within  its  fair  and  rea- 
sonable means  of  knowled^,  and  not  within  the  knowledge  of  the 
shipper,  that  may  incapacitate  or  may  be  fairly  expected  to  inca- 
pacitate it  for  the  full  performance  of  its  duty  in  transporting  the 
property,  and  then  clann  exemption  from  liability.  Helliwell  v. 
Grand  Trunk  R.  R.  Co.,  7  Fed.  Reporter,  68. 

A  naked  license  to  pass  over  premises  does  not  create  any  obliga- 
tion, upon  the  part  of  the  licensor,  to  provide  against  danger  or 
accident  to  the  licensee.  The  mere  fact  that  a  party,  from  the 
nature  of  his  employment,  is  authorized  to  cross  the  tracks  of  a 
railroad,  will  not  warrant  such  crossing  at  a  place  other  than  that 

frovided  by  the  railroad.     Morgan  v.  Pennsylvania  R.  R.  Co.,  7 
'ed.  Reporter,  78. 

Uiulor  an  authority  to  borrow  money  a  railroad  company  has  no 
right  to  raise  money  by  the  issue  of  irredeemable  bonds  entithng 
the  holder  mer'.^ly  to  a  share  of  the  earnings  after  the  payment  of 
a  certain  dividend  to  the  stockholders,  ifor  has  it  the  right  to  is- 
sue interest-beuring  bonds,  secured  bv  mortgage,  if  a  portion  of 
such  Ijonds  are  perpetual.  A  railroad  company,  after  insolvency 
and  appointment  of  receivers,  adopted  a  plan  by  which,  in  order  to 
pay  the  floating  debt,  income  bonds  were  to  be  issued  and  sold  en 
titling  the  holder  to  a  certain  dividend  and  share  in  the  profits  after 
payment  of  a  dividend  to  stockholdere ;  and,  in  order  to  retire  and 
pay  the  mort<rage  debts  of  the  company,  bonds  secured  by  a  new 
mortgage  for  the  whole  amount  of  such  debts  were  to  be  executed, 
some  of  which  were  to  be  payable  in  50  years,  and  the  others  to  be 
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perpetual.  Hdd^  that  in  the  absence  of  express  legislative  au- 
thority the  issue  of  such  obligations  was  beyond  the  power  of  the 
company,  and  would  be  restrained  by  injunction  at  the  suit  of 
stockholders.  Taylor  v,  Philadelphia,  etc.,  R.  R.  Co.,  McCalmont 
V.  The  Philadelphia,  etc.,  R.  R.  Co.,  7  Fed.  Reporter,  386. 

A  vote  of  the  directors  of  a  corporation,  instructiog  their  presi- 
dent and  secretary  to  execute  a  mortgage  to  secure  the  payment  of 
a  specific  debt,  does  not  authorize  tne  insertion  of  a  contract  in 
sucn  mortgage  binding  the  corporation  to  pay  the  mortgagee  an 
attorney  fee  in  case  legal  proceedings  were  taken  to  enforce  the 
same.  A  majority  of  tne  airectors  of  a  corporation,  at  a  meeting 
fit  which  all  the  directors  were  not  present,  and  of  which  they  had 
no  notice,  directed  the  president  and  secretary  to  execute  a  mort- 
gage as  above  stated,  and  they  inserted  therein  a  contract  to  pay  an 
attorney  fee  as  above  stated.  Subsequently  the  directors,  at  a  meet- 
ing duly  called,  ratified  such  mortgage,  without  any  knowledge  of 
its  contents,  except  as  indicated  by  tne  order  for  its  execution  in 
the  records  of  the  corporation.  Hdd^  (I)  that  the  contract  to  pay 
an  attorney  fee  not  being  authorized  by  tne  original  order,  and  not 
being  a  necessary  part  oi  the  mortgage,  was  not  included  in  this 
ratincation,  unless  it  afiirmatively  appeared  that  the  directors  all 
and  collectively  were  then  aware  that  it  was  in  the  mortgage ;  and 
(2)  that  the  directors  might  be  presumed  to  know  what  was  in  the 
records  of  the  corporation,  but  not  what  was  in  a  mortgage  executed 
by  the  president  and  secretary  without  the  authority  or  knowledge 
oi  the  corporation,  or  the  record  of  it  in  the  county  records.  Pa- 
cific Rolling  Mill  -y.  Dayton,  etc.,  R.  R.  Co.,  5  Fed.  Reporter,  851. 

A  claim  for  advances,  made  to  a  railway  company  for  the  pur- 
pose of  completing  the  construction  of  their  railroad,  will  be  post- 
poned in  equity  to  the  lien  of  the  mortgage  bondholders,  unless 
such  advances  were  made  in  consequence  of  the  requests,  promises, 
and  acts  of  all  the  bondholders.  Under  the  "  six-months  rule"  of 
the  seventh  circuit,  such  claim  could  not  be  enforced  against  a 
receiver  where  the  same  had  accrued  more  than  six  months  prior 
to  his  appointment,  and  the  bondholders  had  not  been  estopped 
from  disputing  the  claim  by  reason  of  their  conduct.  In  re  Kelly 
V.  The  Receiver  of  the  Green  Bay,  etc.,  R.  R.  Co.,  5  Fed.  Reporter, 
846. 

A  contract  to  furnish  daily  such  an  excessive  and  unnecessary 
amount  of  space,  in  the  cars  of  a  railroad  company,  for  the  trans- 
portation of  the  express  matter  of  any  one  person  or  corporation, 
as  will  disable  such  railroad  from  serving  others  equally  entitled  to 
be  served  in  the  same  manner,  is  illegal  and  void.  Such  a  contract 
must  be  so  framed  as  to  adjust  the  rate  of  compensation  to  the 
number  of  persons  and  quantity  (and  perhaps  quality)  of  matter 
transported,  and  to  the  length  of  the  naul,  and  so  as  not  to  dis- 
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criminate  in  favor  of  one  or  more  companies  or  persons  doing  an 
express  basiness  against  another  or  others  engs^ed  in  a  similar 
business.  Articles  4256  and  4257  of  the  Texas  Kevised  Statutes, 
"  establishing  reasonable  maximum  rates  of  charges  for  the  trans- 
portation of  passengers  and  freight  on  railroads,^'  provide,  inter  alia 
as  follows : 

"  Art.  4256.  No  railroad  company  shall  demand  or  receive  for 
transporting  a  passenger  over  its  line  of  road  exceeding  five  cents 
for  each  mUe  or  fraction  of  a  mile  it  may  transport  such  passen- 
ger."    .     .     . 

"Art.  4257.  Railroad  companies  may  charge  and  receive  not 
exceeding  the  rate  of  50  cents  per  hundred  pounds  per  hundred 
miles  for  the  transportation  of  freight  over  their  roads,  but  the 
charges  for  transportation  on  each  cl^  or  kind  of  freight  shall  be 
unifonn,  and  no  unjust  discriminations  in  the  rates  or  charges  for 
the  transportation  of  any  freights  shall  be  made  against  any  person 
or  place,  on  any  railroad  in  this  state :  .  .  .  prov^ia/d^  that 
when  the  distance  from  the  place  of  shipment  to  the  point  of  des- 
tination of  any  freight  is  50  miles  or  less,  a  charge  not  exceeding 
30  cents  per  hundred  pounds  may  be  made  for  uie  transportation 
thereof." 

Held,,  that  these  statutory  provisions  were  not  intended  to  fix  the 
reasonable  maximum  rates  oi  charges  for  the  transportation  of  the 
messengers  and  freight  of  express  companies.  Texas  Express  Co. 
V,  Texas,  etc.,  R.  R.  Co.,  Texas  Express  Co.  v.  International,  etc., 
R.  R.  Co.,  6  Fed.  Reporter,  426. 

A  New  York  jointnstock  company  possessing  the  right,  by  the 
law  under  which  it  was  organized,  to  sue  and  be  sued  in  the  name 
of  its  president  or  treasurer,  is  a  citizen  of  the  State  of  New  York 
in  the  same  sense  that  corporations  are  citizens  of  the  states  under 
whose  laws  they  are  organized  ;  and  such  ioint-stock  company  may, 
by  the  comity  of  states,  sue  and  be  sued  m  the  name  of  such  offi- 
cer in  the  federal  courts  as  a  citizen  of  New  York,  even  though 
shareholders  of  such  joint-stock  company  are  citizens  of  the  same 
state  as  the  adverse  party  to  the  suit.  In  detennining  what  such 
joint-stock  companies  are,  regard  is  to  be  had  to  their  essential 
attributes  rather  than  to  any  mere  name  by  which  they  may  be 
known.  If  the  essential  franchises  of  a  corporation  are  conferred 
upon  a  joint-stock  company,  it  is  none  the  less  a  corporation 
because  the  statute  calls  it  something  else,  or  even  designates  it  as 
an  '*  unincorporated  association."  The  reasons  which  induced 
the  Supreme  Court  to  hold  that,  for  the  purposes  of  federal  juris- 
diction, corporations  are  to  be  regarded  as  citizens  of  the  states 
whose  creatures  they  are,  call  with  equal  force  for  a  sunilar  ruling 
as  to  joint-stock  conipanies  organized  under  the  laws  of  New  Yor£ 
Fargo  V,  Louisville  K.  R.  Co.,  6  Fed.  Reporter,  787. 
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In  the  United  States  courts,  le^l  and  equitable  claims  cannot  be 
joined  in  the  same  suit.  A  plea  in  the  nature  of  the  general  issue 
waives  all  proof  of  the  due  organization  of  the  corporation  and  of 
its  right  to  sue.  In  all  cases  which  relate  to  its  business,  a  corpo- 
ration has  a  right  to  sue  without  a  resolution  of  the  board  of  direc- 
tors anthorizinff  suit.  A  corporation,  free  from  indebtedness,  if 
acting  in  good  faith,  has  the  power,  as  between  itself  and  its  stock- 
holders (an  the  stockholders  uniting  therein),  to  agree,  in  considera- 
tion of  the  surrender  by  the  stockholders  to  it  of  accumulated  profits 
and  of  the  increased  value  of  its  property,  to  treat  stock,  upon 
which  only  50  per  cent  has  been  paid,  as  fully  paid-up  stock  ;  and 
the  corporation  cannot  afterwards,  in  its  own  oehalf,  or  in  behalf 
of  subsequent  creditors  with  notice,  disturb  such  arrangement.  The 
notice  of  a  meeting  of  stockholders  prescribed  by  the  charter  or 
by-laws  of  a  corporation  may  be  waived  by  the  stockholders ;  and, 
if  each  stockholder  attends  and  participates  in  the  action  of  the 
meeting,  they  are  estopped  from  denying  its  legality  for  want  of 
notice.  One  partner  of  a  firm,  which  owns  stock  in  a  corporation 
as  a  part  of  its  assets  acquired  in  its  regular  business,  has  the  power 
to  represent  that  stock  in  all  matters  wnich  relate  to  it  in  the  usual 
management  of  such  firm's  business,  and  his  action  binds  the  firm  ; 
thus  he  may  receive  and  waive  notice  of  stockholders'  meetings, 
vote  at  such  meetings,  etc.  Upon  the  death  of  one  member  or  a 
firm,  the  surviving  partner  has  a  right  to  the  possession  of  its  per- 
sonal property,  and  to  control  and  wind  up  its  affaire,  and  to 
control  and  represent  stock  in  a  corporation  which  constituted  part 
of  the  firm's  assets,  until  its  affairs  are  finally  closed  up.  Kenton 
Furnace  R.  R.  &  Manuf  g  Co.  v.  McAlpin,  5  Fed.  Reporter,  737. 

A  widow,  who  has  received  personal  property  under  her  father's 
will,  admitted  to  probate  in  another  state,  is  not  barred  from  re- 
covering her  dower  in  land  in  this  commonwealth,  of  which  her 
husband  was  seized  during  coverture,  from  a  tenant  holding  under 
a  warranty  deed  from  her  father,  to  whom  her  husband  conveyed 
by  a  deed  in  which  she  did  not  join.  Julian  v.  Boston,  etc.,  R.  R. 
Cfo.,  128  Mass. ,  665. 

The  act  of  March  18, 1871,  authorizes  the  passage  by  the  city  of 
St.  Louis  of  an  ordinance  consenting  to  the  construction  of  a  union 
depot  upon  portions  of  its  streets.  Where  the  property  taken  for 
depot  purposes  was  not  an  ordinary  street,  notoriously  used  as  such, 
but  was  a  strip  of  ground  as  to  which  it  was  reasonably  doubtful 
whether  it  was  a  street,  the  city  is  estopped  toset  up  want  of  power 
to  paas  the  ordinance  under  which  the  property  was  taken  for  depot 
purposes,  after  the  depot  company,  having  good  cause  to  believe 
the  ground  was  not  a  street,  had  upon  that  basis  made  a  great  out- 
lay.    Union  Depot  Co.  v.  St.  Louis,  8  Mo.  App.,  413. 

The  protection  from  seizure  in  execution  by  a  judgment  cred- 
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itor,  given  by  the  Railway  CompanieB  Act,  1867,  s.  4,  to  the  rolling 
stock  and  plant  of  a  railway,  after  6uch  railway  is  open  for  pnblic 
traffic,  continues,  although  the  railway  is  afterward  closed  for  traf- 
fic. Midland  Wagon  Co.  v.  Potteries,  etc.,  By.  Co.,  L.  K.,  6  Q. 
B.,  36. 

A  case  should  not  be  referred  to  a  master  until  the  issues  made 
by  the  pleadings  have  been  settled  by  a  decree.  It  is  not  proper 
to  try  those  issues  upon  exceptions  to  the  master's  report.  K 
crops  be  damaged  by  the  animals  of  the  owner,  an  adjoining  pro- 
prietor can  only  be  liable  when,  by  some  prescription,  contract,  or 
statutory  duty,  such  liability  is  imposed  on  him.  The  ordinary 
fence  laws  of  Tennessee  do  not  apply  to  railroad  companies,  and 
there  is  neither  a  common-law  nor  statutory  obligation  on  them  to 
construct  or  maintain  cattle-guards  for  the  protection  of  crops 

f  rowing  on  the  cultivated  lands  through  which  their  roads  pass. 
[either  was  the  Act  of  1875,  c.  64,  iotended  to  apply  to  railroad 
companies,  although  the  land  on  which  the  track  is  built  is  within 
"  one  general  enclosure,"  made  by  joining  the  fences  of  the  farmer 
to  the  cattle-guards  of  the  railroad.  These  laws  were  intended  for 
adjoining  land-owners  engaged  in  agriculture,  who  are  mutually 
benefited  as  well  as  bound  by  them.  In  the  absence  of  a  contract, 
or  charter  obligation,  or  some  statutory  duty  to  maintain  cattle- 
guards,  none  wnl  be  implied  from  the  fact  tnat  the  company  has 
constructed  them  along  the  line  of  road  where  it  enters  and  leaves 
cultivated  fields,  unless  the  lapse  of  time  has  raised  the  presump- 
tion of  a  grant  or  covenant.  The  owner  of  crops,  having  knowl- 
edge that  straying  animals  may  pass  over  defective  cattle-guards 
and  destroy  the  crops,  cannot  recover  for  their  destruction  without 
using  eveiy  means  an  ordinarily  prudent  person  would  use  to  pro- 
tect them.  It  is  contributory  negligence  not  to  do  this.  Ward  v. 
Paducah,  etc.,  R.  R.  Co.,  4  Fed.  Reporter,  862. 

A  trustee  filed  a  bill  to  foreclose  two  railroad  mortgages,  Janu- 
ary 23,  1878,  and  obtained  a  decree  of  foreclosure  Apnl  3,  1879. 
Held,  upon  petition  of  a  second-mortgage  bondholder  for  a  bill  of 
review,  filed  January  10,  1881,  within  a  few  days  before  the  sale 
under  the  decree  of  foreclosure  was  advertised  to  take  place : 

(1)  That  an  adjudication  in  such  decree  that  part  of  the  second 
mortgage  bonds  were  issued  in  exchange  for  interest  coupons  due 
upon  the  first  mortgage  bonds,  and  were,  with  interest  thereon,  **a 
lien  under  the  said  first  mortgage,  and  constituted  a  part  of  the 
debt  secured  thereby,''  did  not  entitle  such  second  mortgage  bonds 
to  a  preference  over  the  first  mortgage  bonds. 

(2)  That,  therefore,  where  the  decree  had  provided  that  the 
greater  part  of  the  purchase  money,  upon  the  sale  of  the  railroad, 
might  be  paid  in  cash,  or  first  mort^ige  bonds,  or  such  second 
mortgage  bonds  as  had  been  therein  adjudicated  to  be  secured  by 
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said  first  mortgage,  at  such  percentage  as  the  court  should  author- 
ize at  the  confirmation  of  the  sale,  it  was  not  necessary  that  such 
decree  should  further  provide  for  a  cash  payment  at  the  time  of 
the  sale  suflBcient  in  amount  to  liquidate  in  full  such  second  mort- 
gage bonds  as  were  secured  by  said  first  mortgage. 

^3)  That  a/Couree  of  procedure  prescribed  by  the  mortgages,  to 
be  pursued  in  case  of  a  sale  by  the  trustee  without  foreclosure,  was 
not  binding  upon  the  court  in  proceedings  to  foreclose  such  mort- 
gages. 

(4)  That,  therefore,  upon  a  foreclosure  sale,  the  court  was  not 
bound  to  adopt  the  provisions  of  the  mortgages,  as  to  the  applica- 
tion of  the  bonds  upon  the  bid  of  a  purchaser,  or  as  to  the  propor- 
tion in  whicli  such  bonds  should  be  so  received,  or  as  to  the 
manner  in  which  their  value  should  be  ascertained. 

(5)  That  where  the  decree  authorized  the  mortgage  bonds  to  be 
applied  on  the  purchase  of  the  railroad  upon  the  foreclosure  sale, 
it  was  not  essential  that  such  decree  should  determine  the  percent- 
age value  of  such  bonds  before  the  sale  actually  took  place. 

(6)  That,  therefore,  a  provision  in  such  decree  that  the  purchaser, 
after  the  payment  of  a  certain  specified  amount  in  cash,  could  pay 
the  balance  of  his  bid  in  outstanding  bonds  and  coupons,  secured 
by  the  first  mortgage,  "  at  such  percentage  of  the  face  value 
thereof  as  this  court  shall,  at  the  approval  of  said  sale,  authorize 
and  direct,"  was  not  erroneous,  and  was  similar  to  that  inserted  in 
all  railroad  mortgage  foreclosure  sales  entered  in  the  (seventh) 
circuit. 

(7)  That  the  court  could  require,  upon  the  subsequent  presenta- 
tion of  intervening  claims,  as  a  condition  precedent  to  the  confir- 
mation of  the  sale,  that  the  purchaser  should  make  a  larger  cash 

Sayment  to  meet  all  exigencies  than  that  fixed  by  the  terms  of  the 
ecree. 

(8)  That  a  question  as  to  an  adverse  title  to  a  part  of  the  mort- 
gaged premises,  pending  between  the  receiver  of  the  railroad  and 
a  third  party,  did  not  seem  to  be  one  that  could  be  litigated  in  a 
suit  to  foreclose  the  mortgage. 

(9)  That  the  denial  of  the  railroad's  title  would  divest  the  peti- 
tioner of  all  right  to  object  to  the  decree  and  foreclosure  proceed- 
ings, upon  the  grouna  that  such  third  party  was  not  made  a 
deiendant  to  the  foreclosure  suit. 

(10)  That  where,  upon  default,  a  majority  of  the  bondholders 
had  requested  the  trustee  to  institute  foreclosure  proceedings,  the 
mere  fact  that  certain  bondholders,  including  the  president  of  the 
railroad,  retained  counsel  for  the  company  for  the  purpose  of  pro- 
curing service  of  process  of  subpoena  in  a  genuine  action  to  fore- 
close these  valid  mortgages,  given  to  secure  a  just  debt,  did  not 
constitute  a  fraud  upon  tne  petitioner,  although  she  had  no  knowl- 
edge at  the  time  of  such  action  by  said  bondholders. 
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(11)  That  an  agreement  entered  into  between  the  bondholders 
for  the  proposed  reorganization  of  the  road  could  only  be  consid- 
ered, under  the  petition,  to  the  extent  that  the  particular  interests 
of  the  petitioner  might  be  involved ;  and  that  under  this  restriction 
no  such  grounds  of  objection  to  the  agreement  were  presented,  or 
such  probable  injury  to  the  petitioner  shown,  as  made  the  petition 
sustainable. 

(12)  That  it  was  a  serious  question  whether  the  petitioner  had 
not  been  guilty  of  laches  in  presenting  such  petition  nearly  two 
years  after  the  decree  had  been  filed,  and  witliin  a  few  days  before 
the  sale  was  advertised  to  take  place,  without  any  averments  in  the 
petition  that  would  seem  to  sumciently  excuse  the  delay. 

(13)  That  the  petition  did  not  allege  that  the  petitioner  had  any 
interest  in  the  second  mortgage  bonds  secured  by  the  first  mort- 
gage, or  that  the  mortgaged  property  was  of  sufficient  value  to  pay 
more  than  the  first  mortgage  bonds,  or  contain  any  allegation 
whatever  as  to  the  value  of  the  mortgaged  property,  and  that 
therefore  it  was  not  certain  that  the  petitioner,  as  tne  holder  of  the 
bonds  described  in  her  petition,  had  any  real  interest  in  the  subject- 
niiitter  of  the  controversy.  Farmers'  Loan  &  Trust  Co.  v.  Green 
Bay,  etc.,  R.  R.  Co.,  6  Fed.  Reporter,  100. 

It  is  a  question  of  law  whether  there  is  evidence  tending  to 
prove  a  cause  of  action,  but  it  is  a  question  of  fact  whether  the 
wei«ijht  of  evidence  establishes  a  cause  of  action. 

It  is  the  duty  of  a  railway  company  to  furnish,  for  the  use  of 
its  road,  suitable  and  safe  machinery,  and  if  a  fireman,  while  in  the 
employ  of  the  company,  and  discharging  his  duty,  without  fault 
on  his  part,  in  conseauence  of  an  unsafe  and  improper  pilot  or 
cow-catcher,  used  by  tne  company  with  knowledge  of  its  defects, 
receives  a  personal  injury,  the  company  will  be  liable  to  him. 

An  objection  to  the  admission  of  evidence  in  the  trial  court, 
upon  the  ground  of  an  alleged  variance  between  the  allegations  in 
the  declaration  and  the  proof  objected  to,  cannot  avaU  in  this 
court  unless  that  specific  ffround  oi  objection  was  made  in  the  trial 
court,  as,  had  such  ground  of  objection  been  specifically  made,  it 
could  have  been  obviated  by  an  amendment  of  the  declaration. 
Indianapolis,  etc.,  R.  R.  Co.  v,  Estes,  96  111.,  470. 

(1)  A  child  two  years  old  cannot  be  guilty  of  contributory 
negligence.  (2)  That  a  child  two  years  old  is  playing,  unattended, 
on  the  street  is  not  conclusive  evidence  of  negligence  of  the 
pai'ents.  (3)  In  such  a  case  it  is  competent  to  snow  that  the 
child  escaped  from  the  parents'  enclosure  without  their  fault. 
(4)  Whore  the  driver  of  a  street-car  sees  a  child  two  years  old 
playing  on  the  street  within  six  feet  of  the  car-track,  and  continues 
to  approach  at  a  speed  of  over  six  miles  an  hour  until  he  reaches 
the  child,  who  runs  toward  the  car  and  is  knocked  down  and  killed 
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by  the  horses:  this  is  such  negligence  as  warrants  a  recovery. 
Farris  v.  Cass  Avenue,  etc.,  K.  K.  Co.,  8  Mo.  App.,  689. 

The  plaintiff,  an  employee  of  the  defendant  railroad,  brought 
an  action  against  the  company  for  injuries  sustained  while  ridmg 
down  a  steep  grade  in  what  he  called  in  his  petition  a  ^^  push-car  or 
hand-car."     Jidd^  that  the  petition  was  defective  for  uncertainty: 

(1)  In  that  it  did  not  descrioe  the  car  with  greater  particularity ; 

(2)  in  that  it  did  not  state  whether  the  car  was  with  or  without 
brakes ;  (3)  in  that  it  did  not  state  that  cars  such  as  the  one  plain- 
tiff was  riding  in  when  injured  are  usually  supplied  with  brakes. 
For  these  reasons  a  demurrer  to  the  petition  was  sustained,  but 
leave  was  given  to  amend.  Miller  v.  Union  Pacific  R.  R.  Co.,  4 
Fed.  Reporter,  768. 

Although  an  action  may  not  lie  at  common  law  to  recover  dam- 
ages for  the  death  of  a  person,  it  will  at  the  civil  law,  and  therefore 
semble  that  it  will  in  admiralty.  A  marine  tort  is  one  that  occurs 
on  any  public,  navigable  water  of  the  United  States,  whether 
caused  by  a  wrongful  act  or  omission,  and  the  proper  district 
court,  as  a  court  of  admiralty,  has  jurisdiction  of  a  suit  to  recover 
damages  therefor.  The  jurisdiction  of  the  national  courts  does 
not  always,  nor  often,  depend  upon  the  origin  of  the  rights  of  the 
parties ;  and  where  a  state  statute  gives  a  right,  the  same  may  be 
asserted  or  enforced  in  such  courts  whenever  the  citizenship  of  the 
parties  or  the  nature  of  the  subject  will  permit.  The  right  given 
by  section  367  of  the  Oregon  Civil  Code  to  an  administrator,  to 
recover  damages  on  account  of  the  death  of  his  intestate  from  the 
party  by  whose  act  or  omission  such  death  was  caused,  may  be 
enforcea  in  the  national  courts.  When  a  passenger  on  the  railway 
ferry-boat  plying  across  the  Wallamet  river  between  East  Port- 
land and  Portland  was  drowned  by  reason  of  the  negligence  of 
the  owner  of  the  boat  or  its  servants,  a  marine  tort  was  committed, 
for  which  a  suit  may  be  maintained  in  the  district  court  by  the 
administrator  of  the  deceased  to  recover  the  damages  given  there- 
for by  section  367,  supra.  Holmes  v,  Oregon,  etc.,  R.  R.  Co.,  6 
Fed.  Reporter,  75. 

By  the  Constitution  of  Oregon  the  county  court  is  a  court  of 
record,  with  general  jurisdiction  of  probate  matters,  to  be  regulated 
by  law  (article  7,  §§  L  and  12) ;  and  by  statute  (Civ.  Code,  §  869) 
it  has  the  exclusive  power  to  grant  letters  of  administration  upon 
the  estate  of  a  person  who  at  or  immediately  before  his  death  was 
an  inhabitant  of  the  county.  ITeld,  (1)  that  a  decree  of  the  county 
court  of  Multnomah  county,  granting  letters  to  D.  upon  the  estate 
of  P.,  by  which  it  appears  to  have  been  adjudged  by  said  court, 
upon  a  proper  petition,  that  P.  was  an  inhabitant  of  the  county  at 
or  immediately  before  his  death,  cannot  be  questioned  collaterally 
on  the  ground  that  P.  was  not  in  fact  such  inhabitant ;  (2)  that 
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Baid  court  having  ^neral  jurisdiction  of  the  subject-matter — ^the 
granting  of  administration  upon  the  vacant  estate  of  a  deceased 
person — ^it  had  the  authority  to  inquire  and  determine  whether,  in 
that  particular  case,  the  deceased  was  an  inhabitant  of  the  county 
or  not,  and  that  its  decision  upon  the  question  is  conclusive,  except 
upon  appeal ;  and  (3)  that  a  subsequent  decree  by  the  county  court 
oi  anotner  county,  granting  letters  of  administration  upon  the  same 
estate  to  H.,  while  the  first  were  in  full  force  and  effect,  is  null 
and  void.  The  word  "  inhabitant,"  as  used  in  the  section  869  afore- 
said, has  a  narrower  and  more  limited  signification  than  domicile, 
and  implies  a  personal  presence  in  the  county  as  a  dweller  therein. 
The  defendant's  steam-ferry  crossed  the  Wallamet  river  to  Port- 
land, on  a  dark  night,  with  passengers  from  its  railway,  and  P.,  in 
stepping  from  the  boat  to  the  pontoon  at  the  landing,  stumbled  and 
fell  into  the  river  and  was  drowned.  Held^  that  the  want  of  a 
guard  to  prevent  the  passengers  from  attempting  to  ffo  ashore  be- 
fore the  landing  was  safely  made,  and  some  suflBcient  signal  to  warn 
ptissengere  when  it  was  proper  to  eo  ashore,  and  particularly  for 
the  want  of  sufficient  light  upon  the  boat  and  pontoon  to  enable 
passengers  to  readilv  observe  the  same  and  their  relative  situation, 
was  negligence,  and  caused  the  death  of  P.  Contributory  negli- 
gence 18  matter  of  defence,  and  the  burden  of  proof  is  upon  the 
defendant  to  establish  it ;  and  drunkenness  is  not  per  se  such  neg- 
ligence, but  only  more  or  less  evidence  of  it,  according  to  the  cir- 
cumstances. 

A  common  carrier  of  passengers  for  hire  is  bound  to  provide  for 
their  safety,  so  far  as  is  practicable,  by  the  exercise  of  human  care 
and  foresight ;  and  where  one  is  drowned  under  the  circumstances 
aforesaid,  drunkenness,  if  it  existed,  was  not  contributory  negli- 
gence. 

Tlie  damages  recoverable  under  section  367  of  the  Oregon  Civil 
Code,  by  an  administrator  for  the  death  of  his  intestate,  are  general 
assets  of  the  estate,  and  are  given  merely  as  a  pecuniary  compensa- 
tion for  the  death,  and  not  as  a  solatium  ;  nor  are  they  to  be  exem- 
Slary  or  vindictive,  but  according  to  the  value  of  the  life,  having 
ue  regard  to  the  capacity  and  disposition  of  the  deceased  to  be 
useful — to  labor  and  to  save.  Holmes,  Adm'r,  v,  Oregon,  etc., 
R.  R.  Co.,  5  Fed.  Reporter,  528. 

The  Stevens  patent  for  improvement  in  railroad-car  brakes, 
which  expired  in  1872,  having  oeen  held  valid,  upon  reference  to 
a  master  he  reported  that  the  advantages  derived  by  the  defendant 
from  its  use  amounted  to  $30  per  car  per  year,  and  that  finding 
that  during  the  latter  years  of  the  existence  of  the  patent  there 
was  an  established  license  fee  of  $25  per  car  per  year,  he  assessed 
the  complainant's  dama^^es  at  that  rate  from  the  time  the  license 
fee  was  established.     Hdd^  that  the  master's  findings,  as  to  both 
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profits  and  damages,  were  warranted  by  the  testimony,  but  that,  as 
it  was  diflicuit  to  compate  with  exactness  the  money  value  of  the 
advantages  accruing  to  the  defendant  from  the  use  of  the  patent, 
and  as  there  was  conflict  of  testimonv  on  that  subject,  the  court 
would  accept  the  license  fee  as  the  oasis  of  compensation  least 
likely  to  do  injustice,  and  would  decree  as  for  profits  at  that  rate, 
without  interest.  Emigh  v,  Baltimore,  etc.,  R.  R.  Co.;  Stevens  v. 
Same ;  Stevens,  use  of  Emigh,  v.  Same,  6  Fed.  Reporter,  283. 

Although  an  instruction  may  be  faulty  in  directing  the  attention 
of  the  jury  and  giving  undue  prominence  to  a  certam  sale  of  other 
property  in  the  vicinity  of  land  sought  to  be  condemned,  on  the 
assessment  of  the  damages,  yet,  when  the  verdict  and  judgment  ai'e 

{'ust  and  fully  warranted  by  the  evidence  as  to  the  damages  found, 
he  judgment  will  not  be  reversed.     Chicago,  etc.,  R.  R.  Co.  v. 
Dooling  et  al.,  95  lU.,  202. 

An  insurance  company  which  has  been  compelled  to  pay  the 
owner  for  property  destroyed  by  lire  has  a  right  of  action  against 
the  person  who  wrongfully  caused  the  loss,  witnout  any  assignment 
of  such  right  by  the  assured,  and,  under  our  statutes,  may  sue 
in  its  own  name.  Where  the  owner  of  the  property  and  several 
insurers  have  rights  of  action  for  diflEerent  portions  of  the  value, 
all  arising  out  oi  the  same  wrongful  act,  they  may  join  in  a  singje 
action  against  the  wrong-doer.  Swarthout  v,  C.  &  N .  R.  R.  Co., 
49  Wis.,  625. 

Where  the  charge  of  the  court,  though  excepted  to,  is  really  un- 
exceptionable, presenting  the  issues  made  by  the  pleadings  and 
proof  fairly  to  the  jury,  and  the  verdict  is  supported  by  sufficient 
evidence  to  sustain  it  in  law,  this  court  cannot  legally  control  the 
discretion  of  the  presiding  judge  in  overruling  a  motion  for  a  new 
trial.  Where  the  verdict  is  not  excessive,  and  newly  discovered 
evidence  relates  only  to  the  age  of  the  injured  party,  and  the  differ- 
ence between  the  age  proven  and  that  sworn  to  by  the  newly  dis- 
covered witness  is  so  slight  as  hardly  to  authorize  a  reduction  of 
the  damages,  the  new  trial  was  properly  refused  on  this  ground, 
especially  in  the  absence  of  all  diligence.  Georgia  R.  R.  Co.  v, 
Kicklighter  et  al.,  63  Ga.,  708. 

Suit  was  brought  against  joint  parties,  but  summons  was  served 
on  only  one,  who  stipulated  for  taking  a  deposition.  The  other 
afterward  appeared,  and  on  the  trial  tlie  deposition  was  ruled  out 
on  his  objection  that  it  was  taken  without  his  consent  and  without 
notice  to  him.  Ilddy  that  the  defendant  who  stipulated  could  not 
bring  error  on  this  ruling.  French  v,  Canada  Southern  R.  R.  Co., 
42  Mich.,  64. 

Where  there  is  a  remedy  at  law,  as  a  general  rule  a  court  of 
chancery  will  not  take  jurisdiction. 
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A  court  of  equity  has  no  jurisdiction  of  a  suit  involving  a 
question  of  unliquidated  damages  arising  from  a  tort.  It  will  not 
entertain  a  bill  filed  to  recover  damages  for  the  death  of  a  person 
through  negligence  of  a  railroad  company,  although  the  road  at 
the  time  of  the  injury  was  in  the  hands  of  a  receiver,  and  under 
his  entire  control,  and  he  has  conveyed  the  road  to  purchasers  sub- 
ject to  all  liabilities  incurred  by  the  receiver  in  operating  the 
road. 

Where  a  company  take  and  retain  possession  of  a  railroad  and 
other  property  of  a  former  company  under  a  deed  made  under  a 
decree  of  court  for  a  sale  of  the  property,  the  deed  containing  a 
clause  "  that  said  estate  and  interest  are  hereby  charged  with  and 
shall  pass  by  virtue  of  these  presents,  subject  to  the  payment  of 
all  liabilities  incurred  in  respect  to  the  said  railroad,  or  its  business, 
by  the  said  receiver,"  during  the  pendency  of  the  legal  proceed- 
ings in  which  the  receiver  was  appointee,  the  grantee  company 
will  hold  the  property  conveyed  to  it,  subject  to  the  payment  of 
such  liabilities  as  the  receiver  had  incurred  while  he  had  the  posses- 
sion and  control  of  the  road. 

It  seems  in  such  a  case,  if  the  receiver  is  liable  for  a  personal 
injury  arising  from  the  negligent  management  of  the  road,  the 
party  injurea,  or  his  representative,  must  first  sue  at  law  and  settle 
the  question  of  the  receiver's  liability,  and  the  amount  of  damages, 
and  then  file  a  bill  in  equity  against  the  grantee  company.  Brown 
«.  Wabash  K.  K.  Co.,  96  111,  296. 

Where  the  Supreme  Court  has  passed  upon  a  case  involving 
substantially  the  same  state  of  facts,  the  Court  of  Appeals  will  not 
examine  the  matter  as  res  integra,  and  announce  a  conclusion 
different  from  that  announced  by  the  Supreme  Court. — St.  Louis 
R  R.  Co.  V.  South  St.  Lonis  R.  K.  Co.,  8  Mo.  App.,  582. 

(1)  Where  a  railroad  company  becomes  possessed  of  and  builds 
its  road  upon  land  in  consideration  of  a  promise  made,  if  the  prom- 
ise is  broken  the  owner  may,  on  the  theory  that  the  road  has 
appropriated  the  property,  sue  and  recover  as  damages  the  value 
of  the  land,  and  for  the  injury  caused  by  erection  of  the  road.  (2) 
Where  the  use  made  of  the  land  was  temporary,  and  possession 
thereof  had  been  relinquished  before  the  suit  was  brought,  the 
measure  of  damages  is  not  the  full  value  of  the  land.  (3)  The 
giving  of  an  abstractly  correct  instruction  is  error  where  there  is 
no  evidence  to  support  it.  Griswold  v.  St.  Louis,  etc.,  R.  R.  Co., 
8  Mo.  App.,  582. 

A  mandamus  directed  to  a  foreign  corporation  engaged  in 
business  in  this  state,  commanding  the  performance  of  some  duty 
growing  out  of  tliat  business,  may  be  legally  served  upon  any 
oflicer  of  the  company  in  this  state,  upon  whom  lawful  service 
could  have  been  made,  according  to  the  ancient  common  law,  if 
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the  corporation  were  domestic.  Where  the  thing  enjoined  by  the 
writ  was  the  building  of  a  bridge,  service  npon  a  mere  financial 
oflBcer  of  the  company  was  not  sufficient.  State  v.  Pennsylvania 
E.  R.  Co.,  42  New  Jersey. 

A  determination  by  a  court,  under  the  authority  of  a  statutory 
enactment,  in  a  case  of  disagreement,  of  tlie  "terms  and  con- 
ditions" upon  which  a  railway  company  should  be  entitled  to  the 
use  of  a  brid^  and  its  appurtenances,  after  hearing  the  allegations 
and  proofs  of  the  parties,  is  not  an  improper  exercise  of  the  judi- 
cial function.  It  is  no  less  the  exercise  of  a  judicial  function  to 
prescribe  a  rule  of  conduct,  or  protect  the  existence  of  a  right  dur- 
mg  a  future  period,  than  it  is  to  determine  whether  the  right  has 
been  invaded  in  the  past.  When  a  statute  refers  the  question 
of  the  conditions  upon  which  an  easement  shall  be  enjoyed  to  a 
judicial  tribunal  for  decision,  after  hearing  the  proofs  and  allega- 
tions of  the  parties,  the  implication  is  cogent  that  the  decision  shall 
proceed  upon  settled  principles  .of  law  and  equity,  and  not  upon 
arbitrary  discretion.  In  re  Canada  Northern  R.  R.  Co.  v.  Inter- 
national Bridge  Co.,  7  Fed.  Reporter,  653. 

When  a  corporation  is  created  by  the  laws  of  one  state  and  then 
becomes  consolidated  with  the  corporations  of  other  states,  by  vir- 
tue of  the  laws  of  the  state  of  its  creation  and  of  such  other  states, 
and  then  changes  its  name  and  is  sued  by  such  changed  name  in  a 
court  of  the  state  where  it  was  created  by  a  corporation  of  the  same 
state,  one  of  the  consolidated  corporations  created  by  the  law  of 
another  state  cannot  go  into  such  state  court  and  have  the  cause 
removed  into  the  federal  court.  C.  &  W.  I.  R.  R.  Co.  v.  L.  S.  & 
M.  S.  Ry.  Co.  (Bill),  L,  S.  &  M.  S.  Ry.  Co.  v.  C.  &  W.  I.  R.  R.  Co. 
(Cross-bill),  5  Fed.  Reporter,  19. 

An  officer  of  a  corporation  cannot  be  made  a  party  defend- 
ant to  a  cross-bill,  for  tne  purpose  of  discovery,  where  he  did  not 
derive  the  desired  information  in  his  official  capacity.  In  such 
case  the  discovery  cannot  be  had,  although  the  officer  derived  his 
information  from  a  participation  in  the  creation  of  the  corpora- 
tion.    McCorab  V,  Chicago,  etc.,  R.  R.  Co.,  7  Fed.  Reporter,  426. 

As  the  object  of  the  appointment  of  receivers  of  a  railroad  is  to 
preserve  the  property  for  the  benefit  of  creditors,  the  court  has  no 
other  function  to  exercise  than  that  which  will  assist  in  carrying 
out  this  object.     The  court  will  not,  upon  the  petition  of  the  com- 

Sany  filed  m  the  suit  in  which  receivers  were  appointed,  take  juris- 
iction  of  and  decide  a  question  as  to  the  propriety  of  postponing 
a  meeting  called  for  the  election  of  officers,  wliich  question  has  no 
relation  to  the  objects  for  which  the  receivers  were  appointed. 
Taylor  v.  The  Philadelphia  R.  R.  Co.,  Farmers'  &  Mechanics'  Nat. 
Bank  v.  Same,  7  Fed.  Keporter,  381. 

It  is  always  a  question  of  legislative  intent  whether  the  Legisla- 
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tare  of  a  state  has  adopted  as  its  own  a  corporatioii  of  another  state, 
or  merely  licensed  it  to  do  business  in  the  state.  If,  however,  the 
effect  of  the  legislation  be  to  adopt  the  corporation,  it  becomes,  for 
the  purposes  of  jurisdiction,  a  corporation  created  by  the  state 
adopting  it.  The  incorporators  of  a  Kentucky  corporation  are 
conclusively  presumed  to  be  citizens  of  that  state.  Held,  there- 
fore, that  a  suit  connneneed  in  the  state  court  by  a  citizen  of  Ken- 
tucky against  a  corporation  chartered  as  a  single  consolidated  com- 
pany by  the  several  states,  including  Kentucky,  through  which  it 
operates  a  railroad,  cannot  be  removed  to  the  federal  court,  as  a 
controversy  between  citizens  of  different  states.  Uphoff  v.  Chi- 
cago, etc,  R.  R.  Co.,  5  Fed.  Reporter,  545. 

Under  the  statutes  of  the  United  States  a  corporation  may  be 
fined  for  a  breach  of  an  injunction,  and  the  court  is  not  limited  to 
proceedings  against  the  individual  directors  or  other  responsible 
agents.  And  where  a  foreign  corporation  is  doing  buisness  in  an- 
other state,  in  which  the  courts  df  the  United  States  acquire  juris- 
diction over  it  to  issue  an  injunction,  it  is  proper  to  punish  a  con- 
tempt of  the  court's  authority  by  a  tine,  as  well  against  the  corpora- 
tion itself  as  the  subordinate  agents  found  within  the  jurisdiction. 
United  States  ex  rel.  Southern  Express  Co.  v,  Memphis,  etc.,  R.  R. 
Co.,  6  Fed.  Reporter,  237. 

Upon  the  removal  of  a  cause  to  a  circuit  court,  the  same  has  power, 
before  the  first  dajr  of  its  next  term,  to  allow  or  modify  an  injunc- 
tion. Where  a  suit  for  injunction  turns  wholly  upon  the  validity 
of  an  act  of  the  Legislature  gmuting  the  defendant  the  exclusive 
right  to  the  use  of  certain  property,  to  aid  in  the  construction  and 
operation  of  its  railway,  which  is  claimed  by  the  plaintiff  as  a  pub- 
lic levee  or  landing,  and  the  use  of  such  property,  in  a  way  not 
materially  in  conflict  with  any  use  to  which  it  is  bcin^  put,  is  of 
great  advantage  to  the  defendant,  an  injunction  restrainmg  it  from 
such  use  will  be  modified  accordingly ;  and,  in  the  consideration  of 
the  matter,  weight  will  be  given  to  the  presumption  that  an  act  of 
the  Legislature  is  valid,  and  that  the  defendant  is  engaged  in  a  pub- 
lic enterprise  in  which  the  public  is  interested.  Upon  the  modifica- 
tion of  an  injunction  the  court  may  require,  as  a  condition  of  such 
modification,  that  the  defendant  give  a  oond  to  secure  the  plaintiff 
against  any  injury  which  may  result  to  it  from  the  same,  or  to  per- 
form the  final  decree  concerning  the  same.  Portland  v.  Oregonian 
R.  R.  Co.,  6  Fed.  Reporter,  321. 

A  corporation  is  a  necessary  party  defendant  to  a  bill  to  enforce 
a  judgment  against  it  by  compelling  contribution  from  its  stock- 
holders. All  the  stockholders  are  also  necessary  parties  in  such  a 
suit,  if  they  apply  to  be  heard.  If  A.  and  C.  are  citizens  of  the 
same  state,  and  n.,  C,  and  D.  are  citizens  of  different  states,  a  suit 
in  which  A.  and  B.  are  plaintifih  and  C.  and  D.  defendants,  and  in 
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which  they  are  all  neoeasary  parties,  is  not  one  over  which  a  United 
States  oouil;  will  take  iurisdiction,  on  the  ground  that  the  contro- 
versy is  "  between  citizens  of  different  states."  To  give  a  United 
States  court  jurisdiction  on  tliat  ground  the  controversy  must  be 
whoUv  between  citizens  of  different  states.  Walsh  v.  Memphis, 
etc.,  &,  K  Co.,  6  Fed.  Keporter,  797 

When  this  case  was  here  on  demurrer  (60  Ga.,  339)  it  was  held 
that  "  a  person  who  declares  that  he  was  upon  a  railroad  track  by 
its  consent  and  was  injured  by  the  running  of  the  cars  caused  by 
unusual  loading  of  the  same — the  timbers  projecting  seven  feet  be- 
yond the  track,  and  he  standing  that  distance  from  it  at  night,  sup- 
posing himself  safe  at  such  a  distance  from  the  rail — several  other 
trains  properly  loaded  having  passed  without  injury  to  him,  has 
the  right  to  eo  to  theiury,  the  question  of  negligence  being  one  pe- 
culiarly for  the  jury,  the  presumption  in  all  cases  being  against  the 
company ;  and  a  declaration  alleging  facts  to  the  effect  above  stated 
should  not  have  been  dismissed  on  demurrer."  On  the  trial  before 
the  jury,  it  did  not  appear  that  the  plaintiff  was  on  the  embank- 
ment of  the  defendant  by  its  consent,  expressed  or  implied,  and  it 
further  appeared  that  the  agents  of  the  company  used  all  reasona- 
ble care  and  diligence  in  running  the  train  according  to  schedule 
along  the  road  at  the  time  of  the  alleged  injury,  and  that  plaintiff 
was  voluntarily  on  a  dark  night  on  the  embankment  of  defend- 
ant, when  a  public  road,  within  one  hundred  and  lifty  feet  thereof, 
ran  parallel  thereto  to  the  place  where  plaintiff  was  going,  and 
where  it  also  appears  that  plaintiff  was  not  seen  by  the  defendant's 
agents  in  control  of  the  cars,  and  would  have  got  further  from  the 
track  but  for  briers,  thereby  recognizing,  as  he  testified  himself, 
the  place  where  he  stood  as  dangerous,  and  where  the  evidence  ren- 
dered it  improbable,  to  say  the  least,  that  he  could  have  been  hurt 
by  the  cars  at  such  distance  from  tlie  track — the  same  having  passed 
depots  adjacent  to  the  spot  where  he  stood  without  strikmg  ob- 
structions nearer  the  track  than  he  was  standing,  and  where  the 
agents  of  the  company  had  examined  the  cars  shortly  before  the 
alleged  hurt,  and  found  no  such  timber  projecting  therefrom ;  and 
where  the  case  in  the  main  was  fairly  submitted  to  the  jury — almost 
exactly  in  the  language  used  by  this  court  in  its  judgment  on  the 
demurrer — and  the  jury  found  a  verdict  for  the  defendant : 

Helii,  that  this  court  will  not  control  the  discretion  of  the  Supe- 
rior court  in  overruling  the  plaintiff's  motion  for  a  new  trial,  the 
verdict  being  in  accoraance  with  law  and  the  weight  of  the  evi- 
dence, notwithstanding  there  may  have  been  some  inaccuracies  in 
the  charge  of  the  court  not  amounting  to  error  on  any  controlling 
question  at  issue.    Boston  v,  Georgia  jR.  R.  Co.,  63  Ga.,  164. 

Receivers'  certificates  are  not  ordinarily  negotiable.  Where  a 
receiver,  acting  under  a  special  order  of  the  court,  issued  a  certifi- 
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cate  and  placed  it  m  the  hands  of  the  payee  named  therein  for  ne- 
gotiation and  sale,  and  the  same  subsequently  came  into  the  hands 
of  the  petitioner,  who  purchased  it  of  a  third  party  for  40  per  cent 
of  its  par  value,  and  with  notice  of  the  order  under  whicn  it  was 
issued,  held^  that  he  took  it  subject  to  all  equities  between  the  re- 
ceiver and  the  payee,  and  that,  as  it  appeared  that  the  latter  had 
never  accounteu  to  the  receiver  for  the  certificate  or  its  proceeds, 
the  petitioner  was  not  entitled  to  payment.  The  negotiation  and 
sale  of  certificates  is  a  trust  personal  to  the  receiver ;  he  cannot 
delec^ate  it  to  another  and  relieve  himself  from  responsibility.  Un- 
ion I'nist  Co.  V,  Chicago,  etc.,  R.  R.  Co.,  7  Fed.  Reporter,  513. 

No  action  can  be  maintained  against  the  receiver  of  a  railroad 
after  such  oflicer  has  been  discharged,  and  the  property  transferred 
to  a  purchaser,  under  an  order  of  tlie  court,  in  loreclosure  proceed- 
ing. Such  purchaser,  however,  takes  the  property  subject  to  all 
claims  against  the  receiver,  when  the  court  has  reserved  its  juris- 
diction, upon  final  decree,  to  enforce  as  liens  upon  theproperty  all 
liabilities  mcurred  by  such  receiver.  Farmers  L.  &  T.  Co.i;.  Cen- 
tral R.  R.  Co.,  Y  Fed.  Reporter,  537. 

The  net  earnings  of  a  railroad,  while  in  the  possession  of  a 
receiver  appointed  by  the  court,  pending  the  foreclosure  of  certain 
mortgages  upon  the  property,  cannot  be  applied  to  the  payment  of 
claims  for  damages  whicli  accrued  during  the  operation  of  the  road 
by  the  company,  although  such  company  was  then  in  default  for 
the  non-payment  of  interest  upon  the  mortgage  bonds.  In  re  Dex- 
terville  Manuf  g  &  Boom  Co.,  Scranton  Manuf  g  &  Boom  Co., 
and  another,  v.  Case,  Receiver,  etc.,  4  Fed.  Reporter,  873. 

The  Caledonian  Riiilway  Company  for  thirteen  years  up  to  July, 
1879,  had  been  proprietors  of  the  D.  &  A.  Railway,  and  had 
incurred  certain  liabilities  in  respect  to  payment  of  dividends  to 
preference  and  ordinary  shareholders  of  the  D.  &  A.  line.  The 
preamble  of  the  North  British  Railway  (D.  &  A.  Joint  Line) 
passed  July,  1879  (42  &  43  Vict.,  c.  civ.),  set  forth  that  it  was 
expedient  that  the  Caledonian  &  North  British  Companies  should 
have  equal  rights  and  powers,  and  be  subject  to  equal  liabilities 
over  and  with  respect  to  the  D.  &  A.  line.  Sec.  3  provided  that 
on  end  after  the  1st  of  February,  1880,  called  the  "vesting 
period,"  all  interest  which  the  Caledonian  possessed  should  be 
transferred  to  the  Caledonian  &  North  British  jointly  and  in 
eqnal  proportions  in  manner  hereinafter  provided  by  the  act.  Sec 
6  provided  that  the  consideration  for  the  transfer  of  the  joint  hne 
shall  be  as  follows  :  "  (1)  From  and  after  the  vesting  period  the 
company  (the  North  British)  shall  pay  to  the  Caledonian  Railway 
Company  half-yearly  on  the  1st  of  March  and  1st  of  September  in 
each  year  a  sum  equal  to  one  half  of  the  aggregate  of  the  following 
half-yearly  payments,  for  which  the  Caledonian  Railway  Company 
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are  now  liable  in  respect  of  their  acquisition  of  the  D.  &  A.  Kail- 
way." 

The  Caledonian  Railway  Company  claimed  that  under  this  sec- 
tion there  was  a  half-yearly  payment  amounting  to  £5903  ISs.  due 
on  the  Ist  of  March,  1880  : 

Edd^  affirming  the  decision  of  the  court  below,  that  the  liabihty 
to  make  payment  in  1880  did  not  arise  till  September,  the  time  of 
payment  applicable  to  the  firet  six  months  following  the  1st  of 
February,  1880, 

Per  Lord  Selbome,  L.  C. — The  more  literal  construction  of  a 
section  of  a  statute  ought  not  to  prevail  if  it  is  opposed  to  the 
intentions  of  the  Legislature  as  apparent  by  the  statute  ;  and  if  the 
words  are  sufficiently  flexible  to  admit  of  some  other  construction 
by  which  that  intention  will  be  better  effectuated.  Caledonian 
Ky.  Co.  V.  North  British  Ry.  Co.,  L.  K.,  6  App.  Cas.,  115. 

The  Act  of  February  19th,  1849,  regulating  railroad  companies, 
provides  that  where  subscriptions  are  made  to  the  capital  stock  of  a 
railway  company  previous  to  the  issue  of  letters  patent,  no  sub- 
scription shall  be  valid  unless  the  party  making  the  same  shall,  at 
the  time  of  subscribing,  pay  $5  on  each  and  every  share  for  the 
use  of  the  company.  Ilela^  that  giving  a  note  for  a  subscription 
was  not  a  payment  within  the  meaning  of  the  law.  Held^  further^ 
that  such  a  subscriber,  who  had  taken  no  other  part  in  the  affairs 
of  the  company,  was  not  estopped  from  setting  up  the  absence  of 
such  payment  as  a  defence  to  an  action  of  asssuuipsit  for  the  sub- 
scription. A  subscription  to  the  stock  of  a  public  corporation, 
made  before  letters  patent  are  issued  and  an  organization  effected, 
must  be  considered  absolute  and  unqualified,  and  any  condition 
attached  thereto  is  void.  Commissioners  have  no  authority  to  raise 
conditional  subscriptions.  If  they  do,  the  subscription  is  valid  and 
binding,  and  the  condition  null  and  void.  Boyd  v.  Peach  Bottom 
R  R.  Co.,  90  Pa.  St.,  169. 

A  sinking  fund  tax  is  a  tax  raised  to  be  applied  to  the  payment 
of  the  interest  and  principal  of  a  public  loan,  and  it  cannot,  under 
the  statute,  be  levied  for  the  payment  of  floating  indebtedness. 
Union  Pacific  R.  R.  Co.  v.  York  County,  10  Nebraska. 

(1)  In  fixing  a  valuation  under  the  statute  (Acts  1871,  p.  58) 
upon  the  property  of  a  railroad  failing  to  make  returns  as  providea 
by  the  act,  the  Board  of  Equalization  are  not  confined  to  testimony 
which  would  be  competent  in  a  court  of  justice,  and  are  not  com- 
pelled to  examine  witnesses  under  oath.  (2)  The  property,  real 
and  personal,  of  the  North  Missouri  Railroaa  was  liable  to  assess- 
ment in  the  counties  through  which  it  passed,  prior  to  the  Act  of 
March  10,  1871.  (3)  Sec.  2,  p.  95,  of  the  Revised  Statutes  of 
1865  has  no  application  to  shares  of  stock  held  by  a  county  merely 
as  trustee  for  mdividual  tax-payers,  to  whom  the  shares  were  to  be 
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tnmflf erred  on  producing  their  tax-roceipts.    The  State  v.  8t.  Lonfe, 
Kansas  Citj,  &  Northern  Railway  Company,  8  Mo.  App.,  582. 

The  taxes  sued  for  in  this  case  having  been  levied  in  violatfon 
of  the  statute  as  inteipreted  by  this  court  in  the  case  of  the  State 
ex  rel.  Pettis  Co.  v.  Union  Trust  Co.,  68  Mo.,  463,  it  was  error  in 
the  court  below,  after  they  had  been  paid,  notwithstanding  their 
illegality,  to  give  judgment  a^nst  the  defendant  for  penalties  and 
ah  attorney's  fee.     State  v.  St.  Louis  II.  R.  Co.,  71  Mo.,  88. 

Claims  of  contractors  and  laborers  for  labor  performed  in  the 
construction  of  a  railroad  subsequent  to  the  execution  of  i  mort- 
gage on  the  road  will  not  be  allowed,  except  as  postponed  to  the 
mortgage  debt,  and  this  whether  or  not  mechanics  or  laborers' 
liens liave  been  filed  in  the  proper  court.  Contracts  made  prior 
to  the  execution  of  the  mortgage,  and  work  done  thereunder,  create 
no  lien  superior  to  that  of  the  mortgage.  Claims  of  contractors 
and  laborers  for  labor  performed  in  tne  construction  of  a  railroad 
subsequent  to  the  execution  of  a  mortgage  on  the  road,  to  secure 
its  l)onds,  will  not  be  allowed,  except  as  postponed  to  the  bond- 
holders,  notwithstanding  the  work  was  performed  and  a  mechanics' 
or  laborers'  lien  filed  in  the  proper  court  before  the  registration  of 
the  mortgage  in  the  state  where  the  labor  is  performed  and  the 
lien  filed.  Tommey  v.  Spartanburg,  etc.,  R.  R.  Co.,  7  Fed.  Re- 
porter, 429. 

Wliere  the  holders  of  railroad  mortgage  bonds  obtain  the  ap- 
pointment of  receiver  pending  proceedings  for  foreclosure,  the 
court  will  apply  the  net  income,  m  its  discretion,  to  the  payment 
of  the  employees  and  of  the  material  men,  who  have,  prior  to  the 
ap]X)intment  of  the  receivers,  furnished  the  labor,  materials,  and 
supplies  necessary  for  the  operation  of  the  road.  As  the  fund  is 
produced  by  the  administration  of  the  court,  it  may  be  distributed, 
at  the  discretion  of  the  court,  in  such  manner  as  not  to  embarnuas 
the  receiver,  and  prior  claims  for  labor  and  materials  may  be  paid 
by  certificates,  bearing  interest,  and  payable  out  of  any  funds  ap- 
plicable thereto,  at  such  dates  as  may  oe  afterward  fixed  by  the 
receivers.  Taylor  v.  The  Philadelphia,  etc.,  R.  R.  Co  .;  Farmeitf 
&  Mechanics'  !Nat.  Bank  v.  The  Same. ,  7  Fed.  Reporter,  377.      , 
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ADMINI81TRAT0R 
See  PBAcncB,  25  et  seq. 

AGENT. 

1.  By  the  direction  of  a  committee  selected  to  represent  and  protect  the  bond- 
holders  of  a  railroad  corporation,  in  the  sale  of  the  property  and  reorganiza- 
tion of  the  company,  a  circular  was  issued  requesting  each  bondholder  willing 
to  come  in,  to  aeposit  his  bond  with  a  designated  trust  institution  in  New 
York,  together  with  the  amount  of  a  specified  assessment  to  defray  the  ex- 
penses  or  the  proceedings,  and  to  obtain  therefor  the  receipt  of  such  trust 
institution,  countersigned  by  the  representative  of  the  committee  to  be  there- 
after designated.  The  circular  further  stated  where  the  office  of  the  commit- 
tee was  in  New  York,  and  was  signed  by  the  members  of  the  committee,  in- 
cluding Howard  P.  Dechert,  "secretary,"  and  required  such  deposit  to  be 
made  on  or  before  December  81,  1879.  The  complainant  was  the  holder  of 
a  bond  for  $1000,  which  she  took  to  the  trust  company  for  deposit,  together 
with  the  amount  of  her  assessment,  on  January  18,  1879.  The  trust  com- 
pany refused  to  receive  it,  and  referred  her  to  the  committee,  whereupon  she 
took  it  to  the  designated  office  of  the  committee,  where  Mr.  Dechert  received 
it  and  her  assessment,  giving  her  a  receipt  of  the  committee  therefor.  Three 
days  afterwards,  Mr.  Dechert,  as  secretary,  deposited  with  the  trust  company 
tlus  bond  and  four  others,  taking  therefor  a  certificate  in  his  individual  name. 
The  sale  was  consummated,  the  company  reorganized,  and  are  about  to  issue 
new  bonds  in  lieu  of  the  old  ones,  but  refuse  to  acknowledge  the  validity  of 
complainant's  receipt  or  her  claim  to  either  her  old  bond  or  a  new  one,  on  the 
ground  that  she  did  not  deposit  her  bond  with  the  trust  company.  Held,  that 
she  is  entitled  to  relief,  and  it  is  no  oblection  that  the  present  holder  of  com- 
plainant's bond  is  not  made  a  party,  because,  for  aught  that  appears,  either 
the  committee  or  its  agent,  the  trust  company,  holds  it;  or  if  the  secretary  of 
the  committee  has  misappropriated  it,  such  act  does  not  prejudice  complain- 
ant ;  nor  does  it  appear  that  any  one  having  an  interest  has  been  omitted,  nor 
that  complainant  lailed  in  a  strict  compliance  with  the  instructions  of  the 
committee's  circular,  as  to  deposit  with  the  trust  company,  because  the  com- 
mittee waived  such  requirements  by  accepting  the  bond  and  assessment* 
Hitchcock  V.  Midland  RR.  Co.,  220. 

2.  Where  a  laborer  is  injured  while  in  the  service  of  the  railroad,  a  telegram 
from  the  general  superintendent  directing  one  of  lils  subordinates  to  do  dl  he 
can  to  save  the  injured  limb  and  make  the  sufferer  comfortable,  is  authority 
for  a  contract  binding  the  company  to  pay  for  the  board  and  care  of  the  in- 
jured party  while  recovering  from  the  injury.  Atchison,  etc.,  R.R.  Co.  v. 
Keecher,  848. 

8.  A  person  who  witnessed  an  accident  on  a  street  railway  was  asked,  by  an  agent 
employed  by  the  superintendent  of  the  railway  corporation  to  look  up  the  case,  to 
give  a  statement  of  what  he  knew.  He  replied  that  lie  must  first  go  to  the  place 
of  the  accident  and  verify  the  facts,  and  the  agent  said  "all  right."  The  state- 
ment was  made  and  was  used  by  the  corporation,  and  the  superintendent 
a^ed  that  his  bill  should  be  paid.  In  an  action  against  the  corporation  for 
his  services  in  going  to  the  place  of  the  accident  and  in  making  the  statement^ 
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the  defendant  requested  the  Judge  to  rule  that  the  agent  had  no  authority  to 
employ  the  plaintiff;  and  that  if  the  plaintiff  knew  that  there  was  no  necessity 
for  him  to  go  to  the  place  of  the  accident  in  order  to  make  his  statement,  hd 
could  not  recover.  The  judg^e  declined  to  give  this  ruling,  left  the  question 
of  the  agent's  authority  to  the  jury,  and  instructed  the  jury  that  if  the  plain, 
tiff  was  authorized  to  go  to  the  place  of  the  accident,  and  honestly  believed 
at  the  time  that  it  was  necessary  to  go  there,  in  order  to  make  a  correct  state- 
ment, he  could  recover,  although,  in  fact,  it  was  not  actually  necessary.  Meld, 
that  the  defendant's  exceptions  to  the  rulings  given,  and  to  the  refusal  to  rule 
as  requested,  must  be  overruled,  with  double  costs.  Lovejoy  t.  Middlesex 
R.R.  Co.,  618. 

4.  In  an  action  for  defendant's  breach  of  an  alleged  contract  to  purchase  stone 
of  plaintiff,  the  undisputed  facts  were  that  one  C,  who  was  foreman  of  cer- 
tain parts  of  defendant's  mason-work,  having  authority  so  to  do,  contracted 
with  plaintiff,  in  defendant's  behalf,  for  400  yards  of  stone  to  be  used  at  X. 
that  plaintiff  delivered  the  400  yards  at  X.,  and  received  payment  therefor; 
that  he  was  ready  and  willing  to  deliver  1^00  yards  additional  at  Y. ,  and  so 
notified  defendant,  claiming  that  defendant,  by  C,  had  contracted  with  him 
therefor;  and  that  defendant  denied  having  contracted  for  any  part  of  the 
latter  quantity,  and  refused  to  receive  it.  Plaintiff's  evidence  tended  to  show 
that  C.  did  contract  with  him  in  defendant's  name  for  said  1200  yards,  to  he 
delivered  at  Y.,  claiming  to  have  authority  to  make  such  contract.  Defen- 
dant's evidence  tended  to  show  that  C.  had  never  before  bought  any  stone  for 
the  company,  and  had  no  authority  in  this  case  to  buy  more  than  was  required 
at  X. ;  that  when  the  stone  delivered  at  X.  was  paid  for,  defendant's  chief  en- 
gineer and  other  general  officers  had  no  knowledge  that  C.  had  undertaken  to 
contract  for  any  other  stone:  and  that  he  bad  never,  in  fact,  so  undertaken. 
Held,  that  the  (j[uestions  whether  C.  had  authority  to  contract  for  the  1200 
yards  to  be  delivered  at  Y.,  and  whether  defendant  had  ratified  such  a  con- 
tract, were  for  the  jury;  and  it  was  error  to  instruct  them  that,  if  satisfied  of 
the  facts  above  stated  as  undisputed,  and  also  ^at  C.  did  undertake  to  make 
such  contract,  claiming  to  have  authority  therefor,  they  must  find  for  plain- 
tiff. 

It  was  also  error  to  charge  that  the  alleged  contract  for  1600  yards  of  stone 
was  indivisible,  and  that  defendant,  after  accepting  a  fulfilment  in  part,  couJd 
not  repudiate  the  contract  as  to  the  remainder.  Gano  v.  0.  &  N.  W.  KR 
Co.,  613. 

ANIMAL. 

See  Carrier,  10;  Fencbb. 

ASSESSMENT. 
See  Tax,  6  et  seq. 

ATTORNEY. 
See  MoRTOAGB. 

BILL  OF  LADING. 
See  Carrier,  6.  7,  9,  10,  11. 

BOND. 
See  AoEMT,  1;  Constitctional  Law.  8,  4;  Cobporatiok;  MoBraAGBa. 

BONDHOLDER 

See  CORPORATIOH. 

CARRIER. 

1.  A  carrier  of  passengers  for  hire  is  bound  to  observe  the  utmost  caution  char- 
acteristic of  very  careful,  prudent  men.  He  is  responsible  for  injuries  received 
b^  passengers  which  might  have  been  avoided  or  guarded  against  by  the  exer- 
cise, upon  his  part,  of  extraordinary  vigilance,  aided  by  the  highest  skill 
Such  caution  and  diligence  extend  to  all  the  appliances  and  means  used  by 
the  carrier.    He  must  provide  cars  sufliciently  secure;  and  for  the  slightest 
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negligence  or  fault,  in  that  regard,  from  which  Injury  results,  the  carrier  is 
liable. 

A  passenger  purchased  from  a  railroad  a  ticket  over  its  line,  and,  at  the 
same  time,  from  the  Pullman  Palace  Car  Co.  a  ticket  entitling  him  to  a  berth 
in  one  of  ita  sleeping-cars,  constituting  a  part  of  the  train  of  the  railroad  com- 
pany. In  the  course  of  transportation  he  was  injured  by  the  falling  of  a  berth 
u  the  sleeping-car  in  which  he  was,  at  the  time,  riding.  Held,  Uiat  for  the 
purposes  of  the  contract  with  the  railroad  conipany  for  transportation,  and  in 
yiew  of  its  obligation  to  use  only  cars  that  were  adequate  for  safe  conveyance, 
the  sleeping-car  company,  its  conductor  and  porter,  were,  in  law,  the  servants 
and  employees  of  the  railroad  company.  Their  negligence,  or  the  negligence 
of  either  oi  them,  as  to  any  maUers  involving  the  safetv  or  security  of  passen- 
gers, was  the  negligence  of  the  railroad  company.  The  Pennsylvania  Co.  o. 
Koy,  235. 

2.  A  child  less  than  five  years  old  and  another  child  were  put  into  a  passenger 
car  by  an  aunt,  but  without  being  in  the  care  or  custody  of  any  person,  with- 
out having  any  ticket  or  money;  the  conductor  did  not  ask  them  for  fare;  but 
it  was  a  rule  of  the  defendant  not  to  take  fare  from  children  who  were  in  the 
custody  of  some  older  person,  and  such  children  were  not  allowed  to  ride  in 
the  cars  except  in  the  custody  of  some  older  person  to  take  care  of  them;  no 
employee  of  the  defendant  haia  any  knowledfi^e  that  the  little  girls  had  no  guar- 
dian or  protector  on  the  train  to  take  care  of  them.  The  troin  stopped  a  suf- 
ficient leneth  of  time  for  all  passengers  who  wanted  to  get  off,  or  to  get  on,  to 
do  so;  and  after  the  train  had  started,  and  while  it  was  in  motion,  the  girls 
attempted  to  get  off,  and  a  passenger  on  the  train  assisted  them ;  when  the 
plaintiff  stepped  off  she  fell,  and  rolled  off  the  station  platform  upon  the 

Sound  between  the  platform  and  the  car ;  the  trucks  ran  over  her  legs.  Held, 
e  railroad  company  is  not  liable  for  damages  on  account  of  the  accident; 
that  no  person  can  be  held  responsible  for  an  unforeseen  accident  which  inci- 
dentally occurs  while  he  is  in  the  rightful  and  proper  exercise  of  his  lawful 
business.  Atchison,  etc.,  R.R.  Co.  v.  Flinn,  240. 
8.  A  railroad  may  exclude  from  the  ladies'  car  a  female  passenger  whose  repu- 
tation is  so  notoriously  bad  as  to  furnish  reasonable  grounds  to  believe  that 
her  conduct  will  be  offensive,  or  whose  demeanor  at  the  time  is  annoying  to 
other  passengers,  but  she  cannot  be  excluded  for  unchastity  not  affectmg  her 
conduct  or  furnishing  reasonable  grounds  to  believe  that  she  will  misbehave 
in  the  car,  when  her  conduct  at  the  time  was  unexceptionable.  Brown  e. 
Memphis  R.R.  Co.,  247. 

4.  A  railroad  has  the  power  to  make,  and  in  a  reasonable  manner  to  enforce,  a 
rule  to  carry  passengers  on  its  freight  trains,  either  not  at  all,  or  only  upon  the 
condition  that  they  provide  themselves  with  tickets. 

In  the  enforcement  of  such  regulation  previous  notice  thereof  must  be 
given.  It  is  not,  however,  required  of  a  railroad  company  to  bring  home  to  a 
passenger  actual  notice  of  the  regulation  before  the  train  leaves  the  station  to 
justify  his  expulsion,  for  want  of  a  ticket,  at  any  other  than  a  regular  stop- 
ping-place. All  that  is  required  is  that  a  suitable  general  notice  to  the  public 
be  given  for  a  length  of  time  before  the  regulation  is  put  into  operation.  Bur- 
lington, etc..  R.R.  Co.  T.  Rose,  258. 

5.  The  plaintiff  was  riding,  by  virtue  of  a  ticket  that  did  not  give  him  the  right 
to  a  discontinuous  passage.  Having  stopped  at  an  intermediate  point,  and 
havinr?  entered  another  train,  he  claimed  the  right  to  continue  his  journey  on 
such  ticket,  under  permission  given  by  a  conductor  of  the  first  train.  Refus- 
ing to  pay  his  fare,  he  was  put  off,  it  appearing  that  only  train  agents  had  the 
power  to  modify  the  force  of  such  tickets.  Held,  such  expulsion  was  justifi- 
able, although,  at  the  trial,  the  plaintiff  testified  that  it  was,  in  point  of  fact, 
a  train  agent  and  not  a  conductor  that  had  given  him  the  privilege  claimed. 
Petrie  t>.  Pennsylvania  R.R.  Co.,  268. 

Where,  in  consec[uence  of  the  fractious  refusal  of  a  passenger  to  pay  the  full 
fare,  the  train  is  stopped  for  the  purpose  of  putting  him  on,  he  is  not  entitled 
to  insist  on  continuing  his  trip  on  paying  the  fare. 

But  where  the  train  stops  at  a  regular  stopping-place,  and  the  passenger,  be- 
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fore  being  ejected,  or  others  in  his  behalf,  offer  to  pay  the  fall  fare,  it  is  the 
duty  of  the  conductor  to  accept  it.     O'Brien  t?.  N.  i .,  etc.,  R.R.  Co.,  259. 

6.  A  railroad  completing  the  transportation  of  freight,  began  by  other  carriers 
whose  lines  are  connected  with  the  railroad  by  an  intermediate  line  or  lines, 
may  exact  the  production  of  the  bill  of  lading  before  making  delivery  of  the 
goods.  Where  the  consignee  has  never  had  actual  possession  of  the  goods,  he 
cannot  obtain  possession  of  them  bv  possessory  warrant  against  such  railroad 
company,  without  producing  the  bill  of  lading  or  showing  that  its  non-pro- 
duction would  leave  no  liability  on  thepart  of  the  company  to  a  bona  fide  as- 
signee of  the  same.     Bass  v.  Glover.  227. 

7.  An  agent  of  a  railroad  issued  certain  bills  to  a  shipper  for  five  cars  of  wheat. 
In  fact  less  than  one  car-load  of  wheat  and  about  the  same  quantity  of  barley 
was  shipped.  Drafts  were  drawn  by  the  shipper  against  the  bills  and  attacliea 
thereto,  and  were  delivered  to  a  bank,  which  in  good  faith  discounted  the 
same.  The  drafts  being  protested  and  the  shipper  having  absconded,  and 
leaving  no  property  in  the  state.  Held,  that  as  against  the  bank  the  company 
was  estopped  from  denying  that  it  had  received  the  wheat.  Sioux  City,  etc., 
R.H.  Co.  V.  First  Natl.  B. 

8.  A  railroad  company  which  receives  for  carrying  the  mails  less  than  it  is  en- 
tilled  to  under  its  contract,  the  balance  being  paid  to  another  company,  and 
gives  receipts  for  the  money  so  paid  without  protest  or  notice  of  an  intention 
to  claim  more,  is  estopped  by  its  acquiescence  from  recovering  of  the  govern- 
ment the  additional  amount  Philadelphia,  etc.,  R.R  Co.  «.  United  States, 
614. 

9.  In  an  action  bv  which  it  is  sought  to  hold  the  defendant  as  a  partner  of  an- 
other road  by  which  the  goods  were  shipped,  the  mere  fact  that  such  roads  are 
continuous,  and  that  an  association  engaged  in  shipping  goods  between  points 
connected  bv  these  roads,  and  using  its  own  cars  and  employing  agents  dis- 
tinct from  thoHe  of  those  roads,  was  in  the  habit  of  giving  through  bills  of 
lading  between  these  points,  and  distributing  the  freight  received  among  the 
roads  actually  engaged  in  the  carriage,  in  proportion  to  the  freight  eam^  by 
each  road,  is  not  evidence  of  a  partnership  between  the  roads,  or  that  the 
shipping  association  in  question  made  the  contract  of  affreightment  in  ques- 
tion as  the  agent  of  the  defendant.  Watkins  o.  Terre  Haute,  etc.,  R.  R.  Co., 
614. 

10.  Where  five  horses,  some  saddles,  etc.,  were  shipped  by  rail,  and  the  bill  of 
lading  was  signed  by  both  the  carrier  and  shipper,  and  provided,  among  other 
things,  "  that  the  cariier  assumes  a  liability  on  the  stock  to  the  extent  of  the 
following  agix'ed  valuation :  If  horses,  .  .  .  not  exceeding  two  hundred 
dollars  each;  .  .  .  if  a  charteri'd  car,  on  the  stock  or  contents  in  same, 
not  exceeding  twelve  hundred  dollars  for  the  car  load;"  and  through  the  car- 
rier's gross  negligence  one  of  the  horses,  alleged  to  have  been  worth  $15,000, 
wah  killed,  tlie  others  injured,  and  the  saddles,  etc.,  lost:  Jleld,  recovery 
could  not  exceed  the  amount  fixed  in  the  bill  of  lading.  Hart «.  Pennsylvania 
R.  R.  Co  .  615. 

11.  H.  &  Co.  shipped  flour  from  Milwaukee  to  London,  under  a  contract  which 
required  the  defendant  to  transport  the  flour  by  boat  to  Ludington,  Michigan, 
thence  by  mil  to  Portland,  and  thence  by  steamship  to  London.  In  an  action 
to  recover  damages  for  delay  of  the  flour  at  Portland: 

He/d,  that  as  the  bills  of  lading  constituted  a  through  contract,  it  was  the  duty 
of  the  carrier  to  deliver  the  flour  in  London,  and  to  do  so  within  a  reasonable 
time;  and  that  it  was  as  much  its  duty  to  seasonably  provide  vessels  for  ocean 
transportation  as  to  furnish  cars  for  the  land  carnage.  That  if.  at  the  time  of 
making  the  contract  of  shipment,  the  carrier  had  no  doubt,  and  if  the  condi- 
tion of  business  on  its  lines  gave  it  no  ground  for  doubting,  that  suitable 
means  would  be  at  its  command  within  the  usual  and  ordinary  time  for  oon- 
V(>yiM<;  the  flour  from  Portland  to  London,  and  if  all  reasonable  efforts  were 
seasonably  employed  to  obtain  such  means,  and  the  delay  was  solely  oooa- 
sioni.'il  by  an  extraordmary  and  unusual  influx  of  freight  upon  its  lines  for  for- 
eign export,  arisini;  subsequently  to  the  making  of  the  contract,  ao  that  it  was 
thereby  rendered  impossible  for  the  carrier,  with  proper  diligence  on  its  pait» 


INDEX.  687 

to  procure  vessels  to  carry  the  flour  within  a  reasonable  time,  the  carrier  would 
not  be  responsible  for  the  delay.  But  if,  at  the  time  the  contract  of  shipment 
was  made,  there  was  already  an  accumulation  of  business  on  the  carrier's 
lines,  which  incapacitated  it,  or  might  reasonably  be  expected  to  incapacitate 
it,  for  transportmg  and  delivering  the  flour  within  a  reasonable  time,  and  this 
was  tlien  known  to  tiie  carrier,  or  might  have  been  known  by  proper  effort  on 
its  pari,  or  if  there  were  then  reasonable  grounds  for  a  belief  on  the  part  of 
the  carrier  that  such  wus  the  state  of  the  case  at  the  time,  then  the  carrier 
would  be  liable  for  the  delay,  although  it  was  occasioned  by  such  accumula- 
tion of  business.     Helliwell  v  Grand  Trunk  R.  R.  Co.,  615. 

12.  A  contract  to  furnish  daily  such  an  excessive  and  unnecessary  amount  of 
space,  in  the  cars  of  a  railroad  company,  for  the  transportation  of  the  express 
matter  of  auy  one  person  or  corporation,  as  will  disable  such  railroad  from 
serving  others  equally  entitled  to  be  served  in  the  same  manner,  is  illegal  and 
void.  Such  a  contract  must  be  so  framed  as  to  adjust  the  rate  of  compensa. 
tion  to  the  number  of  persons  and  quantity  (and  perhaps  quality)  of  matter 
transported,  and  to  the  length  of  the  haul,  and  so  as  not  to  discriminate  in 
favor  of  one  or  more  companies  or  persons  doing  an  express  business  against 
another  or  others  engagea  in  a  similar  business.  Articles  4256  and  4257  of  the 
Texas  Revised  Statutes,  establish  reasonable  maximum  rales  of  charges  for  the 
transportation  of  passengers  and  freight  on  railroads. 

Meld,  that  these  stiitutory  provisions  were  not  intended  to  fix  the  reasonable 
maximum  rates  of  charges  for  the  transportation  of  the  messengers  and  freight 
of  express  companies.  Texas  Express  C'o.  r.  Texas,  etc.,  R  R.  Co,;  Texas 
Express  Co.  v.  International,  etc.,  K.  R.  Co.,  617. 

See  Nbgligbncb;  Passenger;  Statute,  5;  Ticket. 

CERTIFICATE  OF  INDEBTEDNESS. 
See  Receiver,  1.  2,  3,  12. 

CHARTER 
See  Tax,  1,  3,  5;  Negligence. 

CHARTER,  ALTERATION  OF. 
See  Subscription  to  Stock,  4. 

CHILDREN. 
See  Carrier,  2;  Negligence,  16,  17,  21. 

COMMISSIONER. 
See  Statute,  5. 

CONNECTING  LINE. 
See  Carrier,  1,  6,  9,  11. 

CONSOLIDATION  OF  RAILROADS. 
See  Taxation,  3. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  May  2,  1873,  to  prevent  extortion- and  unjust  discrimination  in 
railroads,  is  a  constitutional  enactment,  and  is  not  in  violation  of  the  contract 
between  the  state  and  railroad  companies,  growing  out  of  the  granting  and 
accepting  their  charters  containing  power  to  establish  such  rates  of  toll  for  the 
conveyance  of  persons  and  property  as  they  shall,  from  time  to  time,  direct 
and  determine  in  the  by-laws. 

2.  The  charter  of  a  corporation  is,  beyond  a  doubt,  a  contract,  by  which  the 
corporation  acquires  the  powers  and  functions  to  transact  its  business  in  the 
mode  prescribed,  but  this  is,  by  necessary  implication,  subject,  the  same  as  in 
case  or  natural  persons,  to  the  legislative  power  of  the  state  to  define,  prohibit, 
and  punish  extortion.    Illinois  Central  R  R  Co.  v.  People,  188. 

8.  The  Constitution  of  Tennessee  (art,  11,  sec.  7)  declares  that  "the  Legislature 
shall  have  no  power    ...    to  pass  any  law  for  the  benefit  of  individuals  in* 
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conBisteDt  with  the  general  law  of  the  land,  nor  to  pass  any  law  granting  to 
an  J  individual  rights,  privileges,  or  immunities  other  than  such  as  may  be  by 
the  same  law  extended  to  any  member  of  the  community  who  may  be  able  to 
bring  himself  within  its  provisions.  Provided  aitcays.  The  Legislature  shall 
have  power  to  srant  such  charters  of  incorporation  as  may  be  expedient  for 
the  public  good."  There  is  a  statute  of  the  state  requiring  a  popular  vote  to 
sanction  the  subscription  of  a  county  or  town  to  railroads:  HM,  That  certain 
state  statutes  authonzing  a  limited  number  of  counties  to  make  a  subscription 
to  certain  railroad  stock  without  a  previous  popular  vote,  and  authorizing  the 
railroad  to  receive  such  subscription,  does  not  violate  the  above  constitutional 
provision,  the  proviso  contained  therein  authorizing  the  grant  of  such  speciiU 
privilege  in  charters  of  incorporation. 
4.  A  county  which  by  its  proper  officers  assures  the  managers  of  a  railroad  that 
certain  county  bonds  issuea  to  another  railroad  will  be  paid  (the  validity  of 
those  bonds  being  in  question),  on  the  faith  of  which  the  managers  effect  a 
consolidation  with  the  other  railroad,  is  estopped  from  setting  up  the  invalid- 
ity of  those  bonds  aeainst  holders  so  acquiring  them.  Tipton  County  i;.  Rog- 
ers Locomotive  and  Machine  Works,  517. 

See  Tax,  15,  1«. 

CONSTRUCTION  OF  STATUTE. 
See  Statutb. 

COURT  OF  EQUITY. 
Bee  Receiver,  4,  5,  6,  8. 

CORPORATION. 

1.  A  stipulation  by  a  railroad  corporation  to  appropriate  certain  bonds  held  by 
it  on  deposit,  to  the  completion  of  the  railroaa  of  another  company,  according 
to  the  prior  contract  and  specifications  made  by  a  certain  firm,  '*  and  all  other 
work  under  said  contract  not  by  them  fully  performed,"  is  not  an  undertaking 
to  complete  the  railroad  further  than  the  bonds  on  deposit  would  pay  for  or 
supply  the  means  of  payment.  Nor  is  said  stipulation  an  undertaking  to  keep 
down  interest  on  outstanding  bonds  whilst  the  work  of  completion  was  in 
progress,  though  the  firm  had  agreed  to  do  so  in  the  prior  contract  to  which 
the  stipulation  makes  reference. 

2.  For  any  breach  of  the  foregoine  stipulation,  compensation  may  be  had  in 
damages,  the  corporation  being  solvent;  and  unless  it  appeared  that  such  dam- 
ages, together  with  the  remnant  of  the  bonds  on  deposit,  would  probably  can- 
cel the  default  for  which  the  sale  of  the  railroad  under  the  mortgage  is  im- 
pending, the  sale  should  not  be  enjoined.  More  especially  is  this  true,  as  the 
mortgageor  company,  though  bound  to  keep  down  the  interest  on  its  outstand- 
ing bonds,  did  not  do  so,  but  suffered  the  same  to  fall  on  the  other  company 
as  guarantor,  and  hence  is  not  in  a  favorable  position  to  complain  of  any  de- 
lay bv  the  latter  in  prosecuting  the  unfinished  work  of  construction.  M.&  A. 
R  ItCo.  r.  Georgia  R.  R.  Co..  378. 

8.  A  corporation,  when  but  little  in  debt,  conveys  a  certain  realiljr  to  a  party, 
who  conveys  it  to  the  president  and  two  directors  of  the  corporation.  Three 
years  afterwards  subsequent  creditors  obtain  judfcment  against  tlie  corpora- 
tion, and  then  attack  the  alx)ve  conveyances  on  uie  ground  of  fraud.  The 
corporation  itself  never  attacked  the  transaction,  but,  on  the  contrary,  con- 
firmed it.     Such  subsequent  creditors  cannot  question  the  transaction. 

4.  Where  a  debtor  does  not  attack  a  transaction  alleged  to  be  fraudulent  as  to 
him,  his  subKequent  creditors  or  purchasers  have  not  sufl9cient  privity  to  atr 
tack  it.  The  mere  naked  right  to  sue,  unaccompanied  by  a  conveyance  of  the 
property  itself,  is  not  assignable.     Gniham  v.  La  Crosse,  etc.,  R  K.  Co.,  416 

5.  A  claim  for  advances  made  to  a  company  for  the  purpose  of  complet 
ing  the  construction  of  their  railroad,  will  be  postponed  in  equity  to  the  lien 
of  the  mortgage  bondholders,  unless  such  advances  were  made  in  consequence 
of  the  requests,  promises  and  acts  of  all  the  bondholders.  In  re  Kelly  v.  The 
Receiver  of  the  Green  Bay,  etc.,  R.  R.  Co.,  617. 
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See  Dividend;  Lbasb;  Bubsckeption  Ta  Stock;  Mortgacb;  Malicious 
Prosecution;  Tax;  Officers  of  Corporations;  Election  of  Officers; 
Statute;  Stockholder;  Street  Railroads. 

CROSSING. 

A  naked  license  to  pass  over  premises  does  not  create  any  obligation,  upon  the 
part  of  the  licensor,  to  provide  against  danger  or  accident  to  the  licensee.  The 
mere  fact  that  a  party,  from  the  nature  of  his  employment,  is  authorized  to 
cross  the  tracks  of  a  railroad,  will  not  warrant  such  crossing  at  a  place  other 
than  that  provided  by  the  railroad.     Morgan  v.  Pennsylvania  R  R.  Co.,  616. 

DAMAGES. 

The  Stevens  patent  for  improvement  in  railroad  car  brakes,  which  expired  in 
1873,  having  been  held  valid,  upon  reference  to  a  master  he  reported  that  the 
advantages  derived  by  the  defendant  from  its  use  amounted  to  $80  per  car  per 
year,  and  that  finding  that  during  the  latter  years  of  the  existence  of  the  pat- 
ent there  was  an  established  license  fee  of  $25  per  car  per  ^ear,  he  assessed  the 
complainant's  damages  at  that  rate  from  the  time  the  license  fee  was  estab- 
lished. Held,  that  the  master's  findings,  as  to  both  profits  and  damages,  were 
warranted  by  the  testimony,  but  that,  as  it  was  difficult  to  compute  with  ex- 
actness the  money  value  of  the  advantages  accruing  to  the  defenoant  from  the 
use  of  the  patent,  and  as  there  was  conflict  of  testimony  on  that  subject,  the 
court  would  accept  the  license  fee  as  the  basis  of  compensation  least  likely  to 
do  injustice,  and  would  decree  as  for  profits  at  that  rate,  without  interest 
Emigh  V.  Baltimore,  etc.,  R.  R.  Co.,  624. 

See  Receiver,  14;  Practice,  6,  15,  51,  58,  55;  Carrier,  2,  10. 

DEBTOR  AND  CREDITOR 

If  a  debtor  pays  money  to  a  third  party  as  the  agent  of  his  creditor,  and  after- 
ward, under  protest,  pays  again  to  the  creditor,  he  cannot  recover  of  the  cred- 
itor that  which  he  paid  the  supposed  agent.  The  debtor's  cause  of  action,  if 
he  has  any,  is  for  the  money  paid  under  protest.  Clowdis  v,  Hannibal,  etc.. 
R.  R.  Co..  614 

DEEDS. 

Where  two  deeds  to  different  vendees  were  made  by  the  same  grantor,  both  cov- 
ering the  premises  in  dispute,  the  younger  recorded  in  time,  and  the  older  not, 
and  the  older  embraced,  together  with  the  premises  in  dispute,  the  right  of  way 
for  a  railroad  through  and  over  the  original  lot  of  land  of  which  said  premises 
constitute  a  small  part,  and  where  the  younger  deed,  indicated  upon  its  face 
that  the  railroad,  and  a  depot,  and  a  switch  or  turn-out,  were  already  con- 
structed, or  in  process  of  construction,  on  the  right  of  way,  when  the  younger 
deed  was  made,  and  where  actual  adverse  possession  by  the  railroad  company, 
even  of  the  premises  in  dispute,  under  the  older  deed,"  was  open  and  continu- 
ous for  more  than  seven  years  before  the  defendant  in  ejectment  or  any  other 
person  entered  thereon,  and  where  the  defendant  fails  to  connect  his  alleged 
title  or  claim  of  right  with  the  grantee  in  the  younger  deed,  and  where  it  does 
not  appear  that  such  grantee  or  any  pereon  entitled  to  claim  under  him  has 
ever  attempted  to  enter  upon  the  premises,  or  to  defeat  the  older  conveyance, 
the  defendant  cannot  avail  himself  of  the  recording  gf  the  younger  deed  to  bar 
a  recovery  in  ejectment  by  the  railroad  company,  the  first  vendee.  Rilev  v 
S.  R  R.  Co.,  345.  ^  J 

DEFINITION. 
The  word  *' inhabitant"  has  a  narrower  and  more  limited  signification  than  dom- 
icile, and  implies  a  personal  presence  in  the  county  as  a  dweller  therein. 
Holmes  v,  Oregon,  etc.,  R.  R  Co.,  623. 

See  Passenger. 

DIVIDEND. 
1.  The  articles  of  association  of  a  limited  tramway  company  provided  that  no  divi- 
dend should  be  declared  except  *'  out  of  profits ;"  that  the  directors  should,  with 
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the  sanction  of  tlie  company,  declare  annual  dividends  "out  of  profits;"  and 
that  the  directors  siiould,  before  recommending  a  dividend,  set  aside  "out  of 
profits/'  subject  to  the  sanction  of  tlie  company,  a  '*  reserve  fund  for  mainte- 
naoce,  repairs,  depreciatioQ  and  renewals. "  The  company  had  for  several  years 
carried  on  their  business,  paying  a  dividend  half-yearly  on  their  ordinary  shares; 
but  tliey  failed  to  set  apart  a  reserve  fund  adequate  for  the  maintenance  of  their 
tramway,  which  eventually  became  worn  out.  The  company  liaving  again  de- 
clared a  half*yearly  dividend  on  their  ordinary  shares,  and  the  total  sum  apiHt>- 
priated  for  the  dividend  being,  as  it  appeared,  much  less  tlian  the  sum  required 
to  reinstate  the  tramway : 

2.  Held,  that  the  company  could  only  declare  a  dividend  out  of  the  net  profits, 
and  that  the  net  profits  could  not  be  ascertained  without  first  restoring  the 
tramway  to  an  efficient  condition,  or  making  due  provision  for  that  purpose 
out  of  the  company's  assets.  An  injunction  was  accordingly  granted  restrain- 
ing the  company  from  paying  the  half-yearly  dividend  they  had  declared,  but 
leave  was  given  them  to  move  to  dissolve  the  injunction,  in  the  event  of  their 
beinff  able  to  satisfy  the  court  that  there  were  profits  available  for  the  divi- 
dend: 

8.  Held,  however,  that  the  holders  of  preference  shares,  the  dividend  on  which 
was  "dependent  upon  the  profits  of  the  pailicular  jrear  only,"  were  entitled 
to  a  divi(iend  out  of  the  profits  of  any  year  after  setting  aside  a  proi>ortionate 
amount  suflicient  for  ttie  maintenance  of  the  tramway  for  that  year  only;  and 
were  not  to  be  deprived  of  that  dividend  in  order  to  make  good  the  sums 
which  in  previous  years  should  have  been  set  aside  by  the  company  for 
maintenance,  but  whicii  had  been  improperly  applied  by  them  in  paying 
dividends.    Dent«.  London,  etc.,  Co.,  592. 

DOWER. 

A  widow,  who  has  received  personal  property  under  her  father's  will,  admitted 
to  probate  in  another  state,  is  not  barred  from  recovering  her  dower  in  land 
in  Massachusetts,  of  which  iier  husband  was  seized  during  coverture,  from  a 
tenant  holding  under  a  warranty  deed  from  her  father,  to  whom  her  husband 
conveyed  by  a  deed  in  which  she  did  not  join.  Julian  «.  Boston,  etc,  R.  R. 
Co..  619. 

ELECTION  OF  OFFICERS. 

1.  By  section  4  of  the  charter  of  the  Philadelphia  &  Reading  R.  R  Co.,  it  is 
provided  that  the  stockholders  shall  meet  on  the  second  Monday  of  Januar}-, 
In  every  year,  at  such  place  as  may  be  fixed  upon  by  the  by-laws,  of  which 
notice  shall  be  given  at  least  twenty  days  previously  by  the  secretary,  and 
choose  bv  a  majority  of  the  voters  present  the  ofiicers  for  the  ensuing  year, 
who  shall  continue  in  office  for  one  vear,  or  until  others  are  chosen. 

2.  By  section  5  the  manner  of  conduotm^  the  election  of  officers  is  set  forth,  and 
it  IS  further  provided  that  if  at  any  time  an  election  shall  not  be  made,  the 
corporation  shall  not  be  dissolved,  but  that  it  shall  be  lawful  to  hold  a  meet- 
ing for  the  election  of  officers  on  any  day  thereafter,  the  president  and  secre- 
tary giving  at  least  ten  days'  previous  notice  thereof. 

8.  By  section  21  it  is  provided  that  special  meetings  may  be  called  by  order  of 
the  pre.sident  and  managers,  or  by  order  of  the  president  at  the  reouest  of  the 
hohfiTs  of  one-fourth  part  of  the  stock;  of  which  meetings  ten  aays'  notice 
must  be  given,  specifying  the  object  thereof;  and  at  which  meetings  no  busi- 
ness can  l)e  transacted  unless  a  majority  of  the  stockholders  are  present  in 
person  or  by  proxy. 

4.  By  the  by-laws  it  is  provided  that  the  board  of  managers  shall  have  all  the 
power  and  authorit  v  granted  by  law  to  the  company,  except  in  such  matters 
as  iniglit  be  specially  excepted  by  the  by-laws. 

6.  By  reason  of  a  d(^fect  in  the  notice  given  by  the  secretary,  of  the  annual  or 
charter-day  meeting  for  the  year  1881,  no  meeting  or  election  of  officers  took 
place  on  that  day.  Subsequently,  on  January  ^,  1881,  the  board  of  man* 
agers,  by  resolution,  called  a  meeting,  which  they  termed  '*  special,'*  on  March 
14,  1881,  to  receive  the  annual  report,  tiJ^e  such  action  in  referenoe  to  ihe 

'    affairs  of  the  company  as  might  seem  advisable,  and  eloot  offiooia  for  the  en- 
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suing  year.  Notice  of  this  meeting  was  duly  published  at  once,  signed  by  the 
secretary.  Upon  the  day  appointed  the  meeting  was  held,  and  an  election - 
took  place  for  officers,  at  whicli  election  a  majority  of  the  votes  of  all  the 
stockholders  was  not  cast: 
6.  Held  (affirming  the  decree  of  the  court  below),  that  the  meeting  of  March  14, 
1881,  was  held  under  and  by  virtue  of  the  fifth  and  not  by  virtue  of  the 
twenty -first  section  of  the  charter;  that,  tiierefore,  it  was  not  necessary  that  a 
majority  in  interest  of  the  stockholders  should  be  present  at  such  meeting  in 
order  to  validate  its  proceedings,  and  that,  therefore,  those  persons  who  re- 
ceived a  majority  of  the  votes  that  were  then  cast  were  duly  and  legally 
elected  officers  of  the  company  for  the  ensuing  year.  Appeal  ot'Gowen  et  al., 
487. 

EMINENT  DOMAIN. 

1.  That  section  of  the  New  Jersey  general  railroad  law  which  authorizes  a  rail- 
road corporation  to  enter  on  lands  and  begin  constructing  their  road,  after 
paying  into  the  circuit  court  of  the  county  where  the  lands  lie,  the  amount 
awarded,  pending  their  appeal  from  such  award,  is  unconstitutional,  in  that 
compensation,  or  a  tender  thereof  to  the  land-owner,  does  DOt  precede  the  use 
and  occupation  of  his  lands;  and  for  want  of  such  tender  he  may  enjoin  the 
company  from  entering  upon  his  lands  and  constructing  their  road  thereon. 
Redman  v.  Philadelphia,  etc.,  R.  R.  Co.,  1. 

5.  An  attempt  to  take  permanent  possession  of  land  for  public  use,  without  the 
assent  of  the  owner,  express  or  implied,  and  without  payment  or  tender  of 
damages  in  advance,  would,  if  consummated,  be  in  the  nature  of  an  irrepara 
ble  injury,  to  prevent  which  an  injunction  would  ordinarily  be  granted.  The 
charter  of  the  Northern  Pacific  R.  R.  Co  confers  the  power  to  enter  upon  land 
before  making  compensation,  and  such  power  is  not  in  conflict  with  the  Con- 
stitution of  the  United  States.  Where  the  owner  of  land,  upon  which  entry 
has  been  made  by  a  railroad  company  without  making  compensation,  permits 
the  continued  use  of  the  land  by  the  company  and  neglects  to  enforce  his 
rights,  a  license  will  be  implied.  The  statute  of  Minnesota  allows  only  the 
party  desiring  the  land  to  mitiate  proceedings  to  condemn.  A  parol  license 
to  enter  upon  the  right  of  way  belonging  to  a  railroad  company  for  the  pur- 
pose of  constructing  a  crossing,  may  be  revoked. 

8.  Hdd,  in  this  case,  that  the  equities  of  the  bill  were  not  fully  denied  by  the 
answer,  and  a  motion  to  dissolve  the  injunction  could  not  therefore  prevail. 
Northern  Pacific  R.  R.  Co.  «.  Baruesville  &  Morehead  R.  R.  Co.,  8. 

4.  The  open  and  acknowledged  possession  by  a  railroad  company  of  its  right  of 
way  is  sufficient  to  sustain  an  injunction  to  prevent  interference  therewith, 
forcibly  or  without  its  consent;  being  in  posseseion  and  occupation  of  the 
premises,  the  company  cannot  be  disturbed  in  such  possession,  except  through 
proper  legal  proceedings.     The  charter  of  the  Northern  Pacific  Railroad  Com- 

Sany  does  not  exempt  its  right  of  way  from  ilie  operation  of  the  laws  of 
Linnesota,  and  forbid  a  railroad  company  organized  under  the  general  law 
of  the  state  to  exercise  the  right  of  eminent  domain.  In  Minnesota  a  railway 
corporation  can  only  take  possession  of  lands  under  the  power  of  eminent  do- 
main after  the  compensation  for  the  property  to  be  taken  is  assessed  and  paid, 
or  on  appeal  from  the  award  of  commissioners  by  executing  a  bond  condi- 
tioned to  pay  the  award.  Northern  Pacific  R.  R.  Co.  v.  St.  Paul,  etc.,  R.  R. 
Co..  12. 
C.  The  owner  of  land  taken  for  the  laying  out  or  altering  of  a  highway  is  en- 
titled to  a  jury  under  the  Massachusetts  statutes  of  1870,  c.  75,  and  1873,  c. 
261,  although  he  has  not  claimed  damages  before  the  county  commissioners. 
Oilman  «?.  Haverhill,  20. 

6.  Under  the  Massachusetts  statute  of  1873,  c.  860,  authorizing  the  Eastern 
Railroad  Company  to  take  land  for  a  freight  station,  and  providing  that  the 
general  railroad  acts  shall  be  applicable  to  and  govern  the  proceedings,  ex- 
cept that,  instead  of  the  county  commissioners,  three  commissioners  shall  be 
appointed  bv  this  court  to  adjudicate  the  damages,  from  whose  decision  ""an 
appeal  to  a  jury  shall  lie"  in  half  of  an}-  owner  of  land  taken  "  as  is  provided 
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in  case  of  Iftnds  taken  for  rattroad  puxpoaea,'*  the  award  of  commlaaionerB  ao 

appointed  is  to  be  returned  to  the  court;  and  the  application  for  a  jury,  by 
way  of  appeal  from  their  decision,  is  to  be  made,  and  Uie  trial  by  jury  had, 
at  the  bar  of  the  court.  Wynian  v.  Eastern  R  R  Co.,  22. 
T  After  complainants  had  constructed  their  railroad  tracks  through  a  city,  part 
of  the  lands  which  its  tracks  traversed  was  condemne<l  by  the  city,  in  urder  to 
cross  them  with  a  street.  This  necessitated  a  bridge,  which  wus  sixteen  feet 
at)ove  the  tracks.  The  bridge,  althuugh  built  by  the  company,  was  paid  for 
by  the  city.  Subsequently  the  defendants,  by  virtue  of  a  resolution  passed 
by  the  city  authorities,  laid  a  pipe  for  transporting  oil  along  and  underneath 
the  surface  of  the  street,  and  crossed  complainants'  tracks  at  and  on  a  level 
with,  and  alongside  of,  the  bridge.  A  preliminary  injunction  to  prevent  such 
crossing,  applied  for  by  the  railroad  company  and  its  receiver  appointed  by 
this  court,  was  refused,  because,  1.  The  pipe  had  been  laid  before  the  appli- 
cation for  the  injunction  was  made;  2.  To  justify  its  allowance,  there  is  shown 
no  irreparable  injury,  eitlier  from  leakage  of  the  oil  to  be  transported,  which  is 
highly  inflammable,  or  interference  witn  the  elevation  of  the  bridge,  if  com- 
plainants desire  to  raise  it;  8.  The  complainants  have  no  monopoly  in  cany- 
ing  oil,  and  hence  cannot  obiect  to  lawful  competition;  4.  T^o  contempt 
towards  this  court  appears  by  aefendants'  action.  Central  R  R  Co.  e.  Stan- 
dard  Oil  Co..  36. 

8.  Though  the  mode  of  taking  an  appeal  from  the  verdict  of  the  iury  of  the 
vicinage  to  assess  damans  against  the  Selma,  Rome  &  Dalton  Railroad  Com- 
pany he  prescribed  by  its  charter,  yet  the  general  law  in  respect  to  amend- 
ments of  appeal  bonds  will  be  applied  to  such  appeals.  Objections  to  an 
appeal  on  the  ground  that  twenty  days'  notice  thereof  was  not  given  pursuant 
to  the  charter,  will  not  be  considered  unless  made  as  soon  as  the  i>arty  bad 
opportunity  to  do  so,  and  where  the  case  was  pending  in  court  from  18(39  to 
1879,  and  once  tried  in  1874,  and  the  record  does  not  affirmatively  show  that 
the  objection  in  regard  to  notice  was  made  until  1879,  the  appeal  will  not  be 
dismissed  on  this  ground. 

9.  If  the  appeal  papers  be  deposited  in  the  clerk's  office  within  the  thirty  days 
limited  by  the  cliarter  within  which  an  appeal  may  be  taken,  the  appellant 
■houid  not  be  prejudiced  by  the  failure  of  the  clerk  to  mark  them  "filed  in 
office,"  especially  if  the  objection  be  not  taken  at  the  first  opportunity.  Where 
damages  are  ascertained  by  the  jury  on  the  appeal  to  be  greater  than  the  sum 
assessed  by  the  jury  of  the  vicinage,  and  the  necessity  of  the  api)eai  to  recover 
the  rights  of  the  appellant  is  thereby  established,  interest  may  be  added  as 
part  of  the  damages.  Whilst  the  evidence  of  the  value  of  the  land  taken  bj 
the  company  and  of  the  damage  to  appellant's  farm  is  conflicting,  yet  there  is 
enough  to  support  the  verdict,  and  the  presiding  judge  having  approved  it, 
this  court  will  not  interfere.     The  Selma,  etc.,  R  R  Co.  v.  Gammage,  41. 

10.  The  owners  of  mills  and  manufactories  may  of  right  connect  their  private 
sidings  witii  the  railroads  in  their  vicinity,  and  the  fact  that  such  right  exists 
Hiay  largely  enhance  the  market  value  of  their  several  pn»perties  and  affect 
the  question  of  damages  for  taking  land.  Damages  for  taking  laud  for  use  of 
a  railroad  company  should  be  ansessed  without  reference  to  the  person  of  the 
owner  or  the  actual  state  of  his  business.  In  mitigation  of  damages  a  railroad 
company  may  prove  that  it  is  practicable  to  make  switch  connection  with  the 
railroad  which  crosses  the  lands  of  tlie  claimant  for  damages.  While  the  gen- 
eral advantages  resulting  as  well  to  the  public  as  to  the  property  which  is  the 
subject  of  :is>essnicnt  is  not  to  be  consiuered  in  estimating  the  benefits  to  that 
property,  yet  any  and  every  thing  connected  with  the  geneml  improvement 
which  tenils  to  increase  its  value  or  usefulness  to  such  property  may  be  con- 
sidered.    Pittsburg,  etc.,  R  R  Co.  v.  Robinson,  468. 

11.  The  act  of  March  18,  1871  (Missouri),  authorizes  the  passage  by  the  city  of 
St.  Louis  ot  an  ordinance  consenting  to  the  construction  of  a  union  depot 
upon  portions  of  its  streets.  Where  the  property  taken  for  depot  purposes 
was  not  an  ordinary  street,  notoriously  used  as  such,  but  was  a  strip  of  ground 
as  to  which  it  was  reasonably  doubtful  whether  it  was  a  street,  the  city  is 
estopped  to  set  up  want  of  power  to  pass  the  ordinance  under  which  the  prop- 
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erty  was  taken  for  depot  purpcees,  after  the  depot  company,  having  good 
cause  to  believe  the  around  was  not  a  street,  had  upon  that  basis  made  a 
great  outlay.  Union  Depot  Co.  v.  St.  Louis,  619. 
12.  Where  a  railroad  company  becomes  possessed  of  and  builds  its  road  upon 
land  in  consideration  of  a  promise  made,  if  the  promise  is  broken  the  owner 
may  sue  and  recover  damages.  Where  the  use  made  of  the  land  was  tempo- 
rary, and  possession  thereof  had  been  relinquisbed  before  the  suit  was  brounit, 
the  measure  of  damages  is  not  the  full  value  of  the  land.  The  giving  of  an 
abstractly  correct  instruction  is  error  where  there  is  no  evidence  to  support  it 
Griswold  «.  St  Louis,  etc.,  R.  R.  Co.,  626. 

See  Practice;  Tbubtee,  1  et  seq.,  8,  4,  83 

EMPLOYEE. 
See  Garribb,  1 ;  Practicb,  18. 

EQUITY. 
See  Recbtvbb. 

EXECUTION. 

The  protection  from  seizure  in  jexecution  by  a  judgment  creditor,  given  by  the 
Railwav  Companies  Act,  1867,  s.  4,  to  the  roiling  stock  and  plant  of  a  rail> 
way,  after  such  railway  is  open  for  public  traffic,  continues,  although  the  rail- 
way is  afterward  closed  for  traffic.  Midland  Wagon  Co.  «.  Potteries,  etc., 
Ry.  Co.,  619. 

EXEMPTION  FROM  TAX. 
See  Tax,  18  et  seq. 

EXPERT. 
See  Practice,  20. 

EXPRESS  COMPANY. 
See  Carrier,  12. 

EXPULSION  OF  PASSENGER 
See  Carrier,  8,  4,  5. 

PEINE  COVERT. 
See  Trustee,  1  et  seq. 

FENCE 

1.  The  proviso  in  §  80  of  the  California  Railroad  Act  of  May  20,  1861,  simply 
provides  that  a  railroad  company  shall  not  be  compelled  to  perform  the  oner 
or  agreement  (referred  to  in  the  preceding  part  of  the  section)  to  fence  on  the 
sides  of  its  road,  where  it  runs  throue^h  uninclosed  lands,  until  tlie  owner  of 
tbe  land  has  built  fences  abutting  on  the  railroad.  It  does  not  exempt  the 
company  from  the  liability  created  by  §  40  for  the  value  of  animals  killed  by 
its  locomotives  on  unfenced  portions  of  the  road. 

2.  Where  a  railroad  company  has  leased  its  road  and  rolling  stock  to  another 
company,  it  remains  liable,  under  the  sections  of  the  law  above  referred  to, 
for  cattle  killed  by  the  trains  of  the  lessee,  on  the  unfenced  portions  of  the 
lessor's  railroad.     Fontaine  r.  Southern  Pacific  R.  R.  Co.,  159. 

8.  By  a  Pennsylvania  statute  railroad  companies  are  required  to  erect  and  main- 
tain fences  along  the  tracks  of  their  roads  in  the  county  of  Warren,  and  to 
construct  cattle-guards  at  all  the  public  road-crossings;  and  by  the  act  of 
April  17.  1869,  a  non-compliance  with  these  requirements  renders  a  com- 
pany liable  for  the  value  of  the  animal  injured  or  killed  by  such  neglect.  The 
plaintiff  was  pasturing  his  cow  upon  land  near  to  though  not  directly  abutting 
upon  the  railroad.  The  cow  escaped  from  the  enclosure,  and,  passing  out 
upon  a  public  road,  strayed  on  to  the  track  of  the  railroad,  where  there  were 
no  guards,  and  was  killed.  Eeld,  that  the  plaintiff  was  entitled  to  recover, 
Dunkirk,  etc. ,  R.  R.  Co.  v.  Mead,  166. 

i.  If  crops  be  damaged  by  the  animals  of  the  owner,  an  adjoining  proprietor  can 
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onl^r  be  liable  when,  by  some  prescriDtioii,  oontnct,  or  statutory  daty»  such 
liability  is  imposed  on  him.  The  ordinary  fence  laws  of  Tennessee  do  not 
apply  to  railroad  companies,  and  there  is  neither  a  common  law  nor  statutoiy 
obligation  on  them  to  construct  or  maintain  cattle-guards  for  the  protection  of 
crops  growing  on  the  cultivated  lands  throueh  which  their  roads  pass.  Neither 
was  the  Act  of  1875,  c.  64,  intended  to  apply  to  railroad  companies,  although 
the  land  on  which  the  track  is  built  is  withm  *'one  general  enclosure,"  made 
by  joining  the  fences  of  the  farmer  to  the  cattle-guards  of  the  railroad.  These 
laws  were  intended  for  adjoining  land-owners  engaged  in  agriculture,  who  are 
mutually  benelltted  as  well  as  bound  by  them.  In  the  ab^nce  of  a  contract, 
or  charter  obligation,  or  some  statutory  duty  to  maintain  cattle-guards,  none 
will  be  implied  from  the  fact  that  the  company  has  constructed  them  along  the 
line  of  road  where  it  enters  and  leaves  cultivated  fields,  unless  the  lapse  of 
time  has  raised  the  presumption  of  a  grant  or  covenant.  The  owner  of  crops, 
having  knowledge  that  straying  animals  may  pass  over  defective  cattle-guards 
and  destroy  the  crops,  cannot  recover  for  their  destruction  without  using  every 
means  an  ordinarily  prudent  parson  would  use  to  protect  them.  It  is  contrib- 
utory negligence  not  to  do  this.    Ward  v.  Paducah,  etc.,  R  R.  Co.,  620. 

FORECLOSURE  OP  MORTGAGE. 
See  MoBTOAGB. 

FREIGHT. 
See  Cabribb,  6,  9,  11,  12;  Practice,  42;  Statute,  5. 

FREIGHT  COMPANY. 
See  Carrier,  0. 

FREIGHT  TRAIN. 
See  Carrier. 

GENERAL  AGENT. 

See  Leabb. 

HANDCAR 
See  Practice. 

INSOLVENCY. 
See  Wages. 

INJUNCTION. 
See  Practice,  1-^,  82,  68,  64. 

JOINT  STOCK  COMANY. 
See  Practice,  46. 

LAND  EXPLORING  TICKET. 
See  Ticket. 

LANDS. 
See  Eminent  Dokain. 

LEASK 

1.  The  powers  of  the  general  aeent  of  the  owner  of  a  railroad  are  such  as  will 
warrant  him  in  executing  a  lease  of  property  to  be  used  as  a  ticket-oflce  for 
the  road. 

8.  A  lease  of  all  the  property,  rights  and  franchises  of  a  railroad  is  such  a  gen- 
eral assignment  as  will  bind  the  person  takine  thereunder  as  assignee  of  a 
lease  made  to  the  road,  if  the  assignee  accepts  Uie  assignment  by  entering  into 
possession. 

8.  Where  one  not  the  lessee  is  in  possession  of  leased  premises,  the  presumption 
is  that  he  is  in  as  assignee  of  the  lease,  and  the  buraen  is  on  him  to  show  the 
character  of  his  possession.    Ecker  «.  C,  B.  &  Q.  R  R  Co.,  857. 
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i.  A  lease  made  to  a  railroad  by  name  is  binding  though  there  be  no  corpora- 
tion of  that  name,  where  it  appears  that  at  the  time  the  road  was  owned  by  an 
individual  who  was  carrying  on  the  business  of  the  road  under  the  name  em- 
ployed in  the  lease.    Ecker  v.  C,  B..&  Q.  R.  R  Co..  357 

LIEN. 
See  Wages. 

MALICIOUS  PROSECUTION. 

An  action  for  a  malicious  prosecution  will  lie  against  a  comj^ny. 
The  employment  of  policemen  by  a  company  to  protect  their  property  is  an  act 
within  the  scope  of  the  incorporation  of  the  company.    Edwards  v.  Midland 
Ry.  Co.,  571. 

LINCEN8E. 
See  CRosfimo. 

MAIL  AGENT. 
See  Pabsekoer. 

MASTER  AND  SERVANT. 

L  When  a  person  enters  into  the  service  of  a  railroad  company,  he  assumes  the 
risks  and  dangers  incident  thereto,  and  cannot  demand  compensation  from  his 
employer  for  any  accidental  injury.  But  an  employer  must  not  submit  his 
servants  to  risks  by  his  own  negligence,  and  is  responsible  for  injuries  if  he 
shall  do  so.  It  is  negligence  if  an  employer  send  his  servant  into  dangerous 
places,  or  put  him  to  dangerous  tasks,  of  the  risks  of  which  the  servant  is 
Ignorant,  unless  notice  is  ^ven  to  put  the  servant  on  his  guard.  But  no  em- 
ployer is  bound  at  his  peril  to  make  use  only  of  the  best  implements,  the  best 
machinerv  and  the  best  methods.  If  servants  with  full  knowledge  of  the 
employer  s  way  of  conducting  his  business  engage  and  co-operate  in  it,  they 
voluntarily  assume  the  risks.  A  railroad  company  received  and  transported 
over  its  road  cars,  the  coupling  apparatus  of  which  differed  considerably  from 
that  on  its  own  cnrs.  The  difference  made  the  coupling  more  dangerous.  Its 
brakemen  were  frequently  called  upon  to  make  up  trains  with  them.  Heid^ 
not  to  be  legal  negligence  to  receive  and  transport  such  cars.  Nor  was  it 
legEd  negligence  in  receiving  such  cars  for  transportation  to  fail  to  notify  the 
brakemen  of  the  difference;  this  being  apparent  to  any  one  who  should 
attempt  to  perform  the  coupling.  Railroad  companies  in  Michigan  are  obliged 
to  receive  for  transportation  cars  of  the  proper  gauge  which  are  offered  to 
them  by  other  companies,  notwithstanding  differences  in  coupling  apparatus. 
Not  only  do  the  necessities  of  commerce  and  their  own  interest  require  this, 
but  it  is  required  by  statute:  and  it  would  be  a  flagrant  breach  of  corporate 
duty  to  refuse.     Micliigan  Central  R.  R.  Co.  f>.  Smithson,  101. 

2.  An  act  or  duty  which  a  master  is  bound  to  perform  for  the  safety  and  protec- 
tion of  his  servant  cannot  be  dcletrated  so  as  to  exonerate  him  irom  liability 
for  au  injury  to  the  servant  caused  by  an  omission  to  perform  it,  or  by  its  neg- 
li&^ent  performance;  and  tliis,  whether  the  misfeasance  or  nonfeasance  is  that 
of  a  superior  or  inferior  officer,  agent  or  servant,  to  whom  the  doing  of  the  act 
or  the  performance  of  the  duty  has  been  committed.  The  act  or  omission  is 
that  of  the  muster  also,  irrespective  of  the  question  whether  it  was  or  was  not 
practicable  for  the  master  to  act  personally,  or  whether  he  did  or  did  not  do 
all  that  he  personally  could  do  to  secure  the  safety  of  the  servant. 

3.  The  duty  of  maintaining  machinery  in  proper  repair  for  the  protection  of 
employees  operating  it  devolves  upon  the  master,  and  he  is  liable  for  injuries 
resultin)^  from  a  failure  to  perform  it. 

4  Accordmely,  Held,  where  an  engineer  upon  a  railroad  locomotive  was  killed 
by  an  explosion  of  a  boiler  which  had  been  for  some  time  out  of  repair,  and 
had  been  frequently  reported  and  sent  to  the  repair  shop  for  repairs,  that  de- 
fendant who  was  operating;  the  road  was  not  excused  from  liability  by  the 
facts  that  there  was  no  negligence  on  his  part  in  the  employment  of  a  superin- 
tendent of  repairs,  or  in  omitting  to  make  proper  regulations  that  the  master 


646  IKDEX. 

mechanic  haying  charge  gave  proper  instnictions  for  the  thorough  eTamina- 
tion  and  repair  of  the  engine,  and  that  the  negligence  causing  the  accident 
was  that  of  the  mechanics  directed  to  make  the  repairs.  FuUer  v.  Jewett,  109. 

5.  In  an  action  a^inst  a  railroad  corporation  for  personal  injuries  sustained  by  the 
plaintiff  by  bemg  struck  by  a  train  of  cars  at  a  place  where  the  railroad  crossed 
a  highway  at  grade,  the  pfaintifTs  evidence  showed  that  he  was  employed  by 
a  corporation  other  than  tne  defendant  to  watch  the  track  and  give  notice  when 
any  cars  or  locomotive  engines  of  either  corporation  were  about  to  pass  over 
the  highway;  that  he  saw  the  smoke  of  the  locomotive  engine  when  it  first 
came  m  sight,  went  to  the  crossing  and  gave  the  usual  sinial;  that  after  the 
locomotive  engine  passed  he  looked  up  and  down  the  tracK,  and  saw  nothing, 
and  started  to  recross  the  track,  and  was  struck  by  the  train  of  cars,  which 
was  making  a  flying  switch,  and  which  came  upon  him  from  behind;  that 
the  usual  signal  lor  cars  making  a  flying  switch  was  not  given,  but  one  was 
given  indicating  that  only  a  locomotive  engine  or  a  train  of  cars,  was  coming, 
and  there  was  no  brakeman  on  the  cars;  that  a  person  could  see  up  the  track 
from  where  he  stood  nearly  seven  hundred  feet;  that  he  could  not  tell  whether 
any  smoke  prevented  his  seeing  the  cars  coming,  but  if  it  did  he  should  have 
waited  until  it  passed  away.  Beld,  that  the  action  could  not  be  maintained. 
Philip  Clark  v.  Boston  &  Albany  R  R.  Co.,  134. 

6.  Where  the  conductor  of  a  railroad  train,  acting  in  the  line  of  his  duty,  ejects 
from  the  platform  of  a  car  a  person  who  has  no  right  thereon,  the  company  is 
liable  if  he  has  done  it  in  a  careless,  negligent  or  reckless  manner,  but  not  if 
he  maliciously  ejects  him  therefrom.     Pennsylvania  Co.  «.  Toomey,  461. 

7.  To  maintain  an  action  of  trespass  vi  et  armis  against  an  employer,  it  must 
appear  that  the  particular  injury  or  act  of  trespass  of  the  employee  was  done 
by  his  oommand  or  with  his  assent.    Allegheny  Valley  R  R  Co.  9.  McLain, 

See  Wages. 

MORTGAGE. 

1.  Where  a  mortgage  to  trustees  provides  for  filling  a  vacancy  in  the  trust  by 
nomination  by  one  of  the  beneficiaries,  and  approved  by  the  judge  of  the  su- 
perior court,  notice  to  the  mortgage  or  of  the  application  for  approval  is  not 
reouired.     The  mode  of  appointment  is  governc<l  by  the  instrument. 

9.  When  the  principal  debtor  has,  by  mortgage,  indemnified  a  guarantor  of  the 
debt,  and  the  contract  of  guaranty  has  never  been  repudiated  or  sought  to  be 
evaded,  but  is  recognized  and  in  part  performed,  the  mortgageor  cannot  avoid 
the  mortgage  by  urging  that  the  guaranty  is  not,  and  has  never  been,  obliga- 
torv. 

8.  When  a  mortgage  which  purports  on  its  face  to  be  for  better  securing  the  due 
payment  of  certnm  bonds  and  obligations,  and  also  for  indemnifying  the  guar- 
antor thereof,  is  sought  to  be  enforced  at  the  instance  of  the  guarantor  alone, 
the  validity  of  its  objects  is  not  in  question,  except  so  far  as  the  indemnity  is 
concerned.  Whether  it  might  be  enforced  in  behalf  of  the  creditors,  as  well 
as  in  behalf  of  the  guarantor,  need  not  be  decided. 

4*  A  mortgage  of  a  railroad  to  trustees,  for  the  objects  above  specified,  which 
gives  them  power  to  take  possession  of  the  road  and  use  it  in  certain  contin- 
gencies, and,  at  their  discretion,  on  certain  conditions  to  sell  it,  contemplates 
that  they  nmy  do  the  former  only,  or  both.  The  trustees  need  not  confine 
themselves  to  either  measure,  but  may  first  enter  and  then  sell,  using  the  road 
for  the  purposes  of  the  trust  until  a  sale  is  effected 

fi.  Under  the  special  terms  of  the  mortgage,  default  in  paying  the  principal  of 
the  bonds  is  not  a  condition  precedent  to  exercising  tne  power  of  sale.  It  is 
enouorh  that  some  of  the  coupons  for  interest  have  become  due,  and  that  the 
mortgageor,  failing  to  pay  them  on  demand,  has  continued  in  default  for  sixty 
days  after  receiving  notice  of  the  intention  to  sell. 

6.  With  the  bill,  answer,  and  all  the  circumstances  before  him,  the  chancellor 
was  warranted  in  treating  demand  for  payment,  and  notice  of  the  intended 
sale,  as  sufficiently  established. 

7.  Where  a  power  of  sale  is  to  be  exercised  by  a  trustee  in  case  of  continued  da- 
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fault  for  sixty  days  after  Dotice  to  the  mortgageor  of  an  intention  to  sell,  but 
not  until  the  sale  has  been  previously  adverti^  for  sixty  days,  the  t^vo  peri- 
ods are  not  synchronous,  but  successive;  the  term  recjuired  u>r  the  advertise- 
ment to  run  does  not  begin  until  the  term  of  the  prescnbed  notice  has  expired. 
M.  &  A.  R.  R  Co.  V.  Georgia  R  R,  Co.,  378. 

8.  By  the  Cornwall  Minerals  nailway  Act,  1878,  the  company  were  empowered 
to  Dorrow  on  mortgage  to  the  extent  of  £250,000,  and  to  issue  del)enture  stock 
subject  to  the  provisions  of  Part  III.  of  the  Companies  Clauses  Act,  1868. 
"  but  notwithstanding  anything  therein  contained  "  the  interest  of  debenture 
stock  *'  at  any  time  created  by  the  company"  was  to  rank  pari  passu  with  the 
interest  of  all  mortgages  "  at  any  time  granted  "  by  the  company,  and  should 
have  priority  over  all  principal  moneys  secured  by  such  mortgages. 

9.  By  a  later  act  of  1875  the  company  were  empowered  to  raise  additional  cap- 
ital, and  in  respect  thereof  to  borrow  a  further  sum  on  mortgage,  and  after 
providing  that  the  principal  secured  by  all  raoi  tgages  granted  by  the  company 
before  the  passing  of  that  act  should  have  priority  over  the  principal  secured 
by  all  mortgages  granted  under  that  act,  the  company  were  empowered  to 
issue  debenture  st^ck  subject  to  the  provisions  of  the  act  of  1868,  but  the 
interest  of  all  debenture  stock  created  and  issued  at  any  time  after  Uie  passing 
of  that  act  was  to  rank  pari  passu  with  the  interest  of  all  mortgages  at  any 
time  after  the  passing  of  that  act  granted  by  the  company,  and  should  have 
priority  over  all  principal  moneys  secured  by  such  mortgages. 

10.  By  another  act  of  1877  power  to  raise  a  further  sum  by  the  issue  of  deben- 
ture stock  uDder  provisions  similar  to  those  in  the  act  of  1875  was  given  to 
the  company. 

11.  The  revenues  of  the  company  being  insufficient  to  pay  in  full  the  interest  on 
the  mortgages  and  debenture  stock  granted  and  issued  by  the  company  under 
the  powers,  a  receiver  of  the  undertaking  was  appointed  b}'  the  court;  and 
upon  a  special  case  stated  under  Rules  of  Court,  1875,  Order  xxxiv.,  rule  1, 
in  an  action  brought  for  the  purpose,  it  was  held — 

12.  First,  that,  notwithstanding  the  words  "at  any  lime"  in  the  act  of  1873,  the 
enactment  therein  contained  applied  only  to  the  mortgage  debt  and  debenture 
stock  for  which  provision  was  made  by  the  act;  and  consequently  that  the 
interest  on  the  subsisting  mortgages  granted  and  debenture  stock  issued  under 
the  act  of  1873  had  priority  over  the  interest  of  all  debenture  stock  created 
under  the  subsequent  Acts  of  1875  and  1877,  and  that  such  interest  was  pay- 
able pari  passu  to  the  mortgagees  and  holders  of  debenture  stock  having  such 
priority. 

18.  Secondly,  that  the  enactment  of  the  act  of  1875  operated  as  to  debenture 
stock  created  and  issued  after  the  passing  of  that  act  under  the  powers  of  the 
act  of  1878,  as  well  as  to  that  created  and  issued  under  the  act  of  1875,  but 
had  no  operation  as  to  debenture  stock  created  and  issued  under  the  act  of 
1877. 

14.  Thirdly,  that  the  principal  of  the  mortgages  for  the  time  being  due  would 
by  menus  of  the  appointment  of  a  receiver  under  a  section  in  that  behalf  of 
the  act  of  1873  contained,  liave  priority  of  payment  next  after  the  inter'^st 
having  priority  as  aforesaid ;  and 

16.  Fourthly,  that  the  holders  of  mortgages  of  the  company  which  had  not  yet 
become  due  were  not  entitled  to  any  lien  in  respect  of  their  principal  on  the 
moneys  in  the  hands  of  the  receiver. 

16.  Where  a  special  case  for  the  opinion  of  the  court  is  stated  in  an  action  pur- 
suant to  the  Rules  of  Court,  1875,  Order  xxxiv.,  rule  1,  and  the  answers  to 
the  special  case  in  fact  dispose  of  the  action,  the  proper  course  is  to  take  the 
answers  in  the  shape  of  a  Judgment  making  declarations  to  the  effect  of  the 
answers,  the  action  being,  if  necessary,  set  down  pro  forma  for  trial  on 
motion  forludgment.     Harrisons.  Cornwall,  etc.,  Ry.  Co.,  601. 

17.  A  railroad  company,  after  insolvency  and  appointment  of  receivers,  adopted 
a  plan  by  which,  in  order  to  pay  the  floating  debt,  income  bonds  were  to  be 
issued  and  sold  entitling  the  holder  to  a  certain  dividend  and  share  in  the 
profits  after  payment  of  a  dividend  to  stockholders;  and,  in  order  to  retire  and 
pay  the  mor^ge  debts  of  the  company,  bonds  secured  by  a  new  mortgage  foe 
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the  whole  amount  of  sach  debts  were  to  be  executed,  some  of  which  were  to 
be  payable  in  50  years,  and  the  others  to  be  perpetual.  HM^  that  in  the  ab- 
sence of  express  legislative  authority  the  issue  of  such  obli^tions  was  beyond 
the  power  of  the  company,  and  would  be  Restrained  by  iniunction  at  the  suit 
of  stockholders.  Taylor  v.  Philadelphia,  etc.,  R  R.  Co. :  JtfcCalmont  t>.  The 
Philadelphia,  etc.,  R.  R  Co  ,  616. 

18.  A  vote  of  the  directors  of  a  corporation,  instructing  their  president  and  sec- 
retary to  execute  a  mortgage  to  secure  the  payment  of  a  specific  debt,  does  not 
authorize  the  insertion  of  a  contract  in  such  mortgage  binding  the  corporation 
to  pay  the  mortgagee  an  attorney  fee  in  case  legal  proceeding  were  taken  to 
enforce  the  same.  A  majority  of  the  directors  of  a  corporation,  at  a  meeting 
at  which  ail  the  directors  were  not  present,  and  of  which  they  had  no  notice, 
directed  the  president  and  secretary  to  execute  a  mortgage  as  above  stated, 
and  they  inserted  tlierein  a  contract  to  pay  an  attorney  fee  as  above  stated. 
Subsequently  the  directors,  at  a  meeting  duly  called,  ratified  such  mortgage, 
without  any  knowledge  of  its  contents,  except  as  indicated  by  the  order  for 
its  execution  in  the  records  of  the  corporation.  Held,  (1)  that  the  contract  to 
pay  an  attorney  fee  not  being  authorized  bj  the  original  order,  and  not  being 
a  necessary  part  of  the  mortgage,  was  not  mcluded  in  this  ratification,  unless 
it  affirmatively  appeared  that  the  directors  all  and  collectively  were  then  aware 
that  it  was  in  the  mortgage;  and  (2)  that  the  directors  might  be  presumed  to 
know  what  was  in  the  records  of  the  corporation,  but  not  what  was  in  a  mort- 
ga(^  executed  by  the  president  and  secretary  without  the  authority  or  knowl- 
edge of  the  corporation,  or  the  record  of  it  in  the  county  records.  Pacific 
Rolliug  Mill  P.  Dayton,  etc.,  R  R  Co..  617. 

19.  A  truHtec  filed  a  bill  to  foreclose  two  railroad  mort^ges,  January  23,  1878, 
and  obtained  a  decree  of  foreclosure,  April  3,  1879.  ^Id,  upon  petition  of  a 
se(.*oiid  mortgage  bondholder  for  a  bill  of  review,  filed  January  10, 1881,  within 
a  few  days  before  the  sale  under  the  decree  of  foreclosure  was  advertised  to  take 
place: 

1.  That  an  adjudication  in  such  decree  that  part  of  the  second  mortgage 
bonds  were  issued  m  exchange  for  interest  coupons  due  upon  the  first  mortgage 
bonds,  au(i  were,  with  interest  thereon,  "a  lieu  under  the  said  first  mortgage, 
and  constituted  a  part  of  the  debt  secured  thereby,'*  did  not  entitle  such  second 
mortc^age  bonds  to  a  preference  over  the  first  mortgage  bonds.  2.  That,  there' 
fore,  where  the  decree  had  provided  that  the  greater  part  of  the  purchase 
money,  upon  the  sale  of  the  railroad,  might  be  paid  in  cash,  or  first  mortgage 
bonds,  or  such  second  mortgage  bonds  as  had  been  therein  adjudicated  to  be 
secured  by  said  first  mortgage,  at  such  percentage  as  the  court  should  author- 
ize at  the  confirmation  of  Uie  sale,  it  was  not  necessary  that  such  decree  should 
further  provide  for  a  cash  payment  at  the  time  of  the  sale  sufficient  in  amount 
to  liquiuate  in  full  such  second  mortgage  bonds  as  were  secured  by  said  first 
mortgage.  3.  That  a  course  of  procedure  prescribed  by  the  mortgages,  to  be 
pursued  in  case  of  a  sale  hv  the  trustee  without  foreclosure,  was  not  binding 
upon  the  court  in  prooeodinpi  to  foreclose  such  mortgages.  4,  That,  Uiere- 
f ore,  upon  a  foreclosure  sale,  the  court  was  not  bound  to  adopt  the  provisions 
of  the  mortgages,  us  to  the  application  of  the  bonds  upon  the  bid  of  a  pur- 
chaser, or  tvs  to  the  proportion  in  which  such  bonds  should  be  so  received,  or 
as  to  the  manner  in  which  their  value  should  be  a.soertained.  5.  That  where 
the  decree  authorized  the  mortgage  bonds  to  be  applied  on  the  purchase  of  the 
railroad  upon  the  foreclosure  sale,  it  was  not  essential  that  such  decree  should 
det(Tminc  the  percentage  value  of  such  bonds  l)efore  the  sale  actually  took 
place.  6.  That,  therefore,  a  provision  in  such  decree  that  the  purchaser,  after 
the  payment  of  a  certain  specified  amount  in  cash,  could  pay  the  balance  of 
his  bid  in  outstanding^  bonds  and  coupons,  secured  by  the  first  mortgage,  *'at 
such  percentage  of  the  face  value  thereof  as  this  court  shall,  at  the  approval 
of  said  sale,  authorize  and  direct,"  was  not  erroneous,  and  was  similar  to  that 
inserted  in  all  railroad  mortgage  foreclosure  sales  entered  in  the  (seventh)  cir- 
cuit. 7.  That  the  court  could  require,  upon  the  subsequent  presentation  of 
intervening  claims,  as  a  condition  precedent  to  the  confirmation  of  the  sale, 
that  the  purchaser  should  make  a  larger  cash  payment  to  meet  all  exigencMB 
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than  that  fixed  by  the  tenns  of  the  decree.  8.  That  a  question  as  to  an  adverse 
title  to  a  part  of  the  mortgaged  premises,  pending  between  the  receiver  of  the 
railroad  and  a  third  party,  did  not  seem  to  be  one  that  could  be  liti^ted  in  a 
suit  to  foreclose  the  mortgage.  9.  That  the  denial  of  the  railroad's  title  would 
divest  the  petitioner  of  all  right  to  object  to  the  decree  and  foreclosure  pro- 
ceedings, upon  the  ground  that  such  third  party  was  not  made  a  defendant  to 
the  foreclosure  suit,  10.  That  where,  upon  default,  a  majority  of  the  bond- 
holders had  requested  the  trustee  to  institute  foreclosure  proceedings,  the  mere 
fact  that  certain  bondholders,  including  the  president  of  the  railroad,  retained 
counsel  for  the  company  for  the  purpose  of  procuring  service  of  process  of 
subpoena  in  a  genuine  action  to  foreclose  these  valid  mortgages,  given  to  se- 
cure a  just  debt,  did  not  constitute  a  fraud  upon  the  petitioner,  although  she 
had  no  knowledge  at  the  time  of  such  action  by  said  bondholders.  11.  That 
an  agreement  entered  into  between  tiie  bondholders  for  the  proposed  reorgan- 
ization of  the  road  could  only  be  considered,  under  the  petition,  to  the  extent 
that  the  particular  interests  of  the  petitioner  might  be  involved;  and  that 
under  this  restriction  no  such  grounds  of  objection  to  the  agreement  were  pre- 
sented, or  such  probable  injury  to  the  petitioner  shown,  as  made  the  petition 
sustainable.  12.  That  it  was  a  serious  question  whether  the  petitioner  had  not 
been  guilty  of  laches  in  presenting  such  petition  nearly  two  years  after  the 
decree  had  been  filed,  and  within  a  few  days  before  the  sale  was  advertised  to 
take  place,  without  any  averments  in  the  petition  that  would  seem  to  suffi- 
ciently excuse  the  delay.  13.  That  the  petition  did  not  allege  that  the  peti- 
tioner had  anv  interest  in  the  second  mortgage  bonds  secured  by  the  first 
mortgage,  or  tbat  the  mortgaged  property  was  of  sufilcient  value  to  pay  more 
than  the  first  mortgage  bonds,  or  contain  any  allegation  whatever  as  to  the 
value  of  the  mortgaged  property,  and  that  therefore  it  was  not  certain  that  the 
petitioner,  as  the  holder  of  the  bonds  described  in  her  petition,  had  any  real 
mterest  in  the  subject-matter  of  the  controversy.  Farmers'  Loan  &  Trust  Co. 
V.  Green  Bay,  etc.,  R.  R.  Co.,  620. 
20.  Claims  of  contractors  and  laborers  for  services  subsequent  to  the  execution 
of  a  mortgage  on  the  road  will  not  be  allowed,  except  as  postponed  to  the 
mortgage  debt,  and  this  whether  or  not  mechanics'  or  laborers'  liens  have 
been  filed.  Contracts  made  prior  to  the  mortgage,  and  work  done  thereunder, 
create  no  lien  superior  to  that  of  the  mortgage.  Tommey  v.  Spartanburg,  etc., 
R  R.  Co.,  682. 

See  Recbiyer,  4,  8,  15;  Trustee,  4.  6,  Waobb. 

MUNICIPAL  CORPORATION. 
See  Practice,  17. 

NEGLIGENCE. 

1.  Where  there  is  evidence  of  negligence  on  the  part  of  defendant,  and  evidence 
from  which  it  might  be  inferred  that  the  plaintiff  was  guilty  of  contributory 
negligence,  the  evidence  on  both  questions  should  be  submitted  to  the  jurjr. 
On  the  line  of  defendant's  railroad  plaintiff  owned  a  lumber  and  coal  yard,  m 
which  his  son  was  employed.  A  siding  ran  from  the  railroad  to  a  warehouse 
in  the  plaintiff's  yard.  A  lumber  car  was  left  standing  on  the  siding  beyond 
the  period  when  the  rules  of  the  company  required  them  to  remove  it.  It  had 
a  defective  brake  and  it  was  not  shown  that  it  had  been  sufilciently  blocked. 
A  number  of  cars  from  a  freight  train  were  started  on  to  the  siding  from  the 
main  track,  and,  striking  the  lumber  car.  forced  it  down  toward  the  ware- 
house, into  which  it  crashed  with  great  violence.  There  was  evidence  also 
that  the  nearest  of  these  cars  had  a  defective  brake.  The  son  of  Ihe  plaintiff, 
hearing  the  sound  of  the  approaching  train,  hurried  toward  the  warehouse 
and  entered  it,  and  was  found  crushed  to  death  against  the  doors.  Held,  that 
it  was  properly  left  to  the  jury  to  determine  whether  defendants  were  guilty 
of  negligence,  and  whether  the  deceased  by  his  own  negligence  contributed  to 
the  accident.  The  son  was  twenty-eight  years  of  age.  He  had  been  awajr 
from  home,  at  intervals,  after  he  attained  his  majority,  and  been  in  busi- 
ness on  his  own  account    He  had  returned,  however,  to  his  father's  house 
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and  was  engaged  in  his  father's  business,  for  which  no  cooipcnsation  \ras  paid 
him.  It  appeared  that  he  intended  to  remain  with  his  father,  and  that  his 
services  were  vahiable  to  him  in  his  business.  Held,  that  it  was  for  the  jury 
to  decide  whether  there  was  a  reasonable  expectation  of  pecuniary  advantage 
accruing  to  plaintiff,  which  was  destroyed  by  the  loss  of  his  son.  At  the 
close  of  the  plaintiff's  evidence,  the  defendants  moved  for  a  non-suit,  unless 
the  court  should  be  of  opinion  that  they  would  thereby  be  precluded  from 
offering  any  evidence,  if  the  motion  was  overruled.  The  court  expressed  the 
opinion  that  they  would  be  precluded  by  such  motion  made  and  overruled. 
To  this  ruling  an  exception  was  taken.  Held,  that  the  expression  of  the  court 
on  a  motion  m  a  form  so  peculiar,  was  not  such  a  ruling  as  entitled  the  de- 
fendants to  an  exception  and  a  review  in  this  court.  A  brakeman  of  defendant 
was  asked:  "  Did  vou  omit  to  do  anything  you  could  have  done  to  prevent 
this  accident?"  Iield,  that  it  was  competent  to  prove  all  the  witness  had 
done,  but  it  was  for  the  Jury  to  decide  whether  by  acts  done  or  duties  omitted 
he  bad  been  guiltv  of  negligence.  For  the  purpose  of  showing  that  the  plain- 
tiffs had  been  indemnified  for  the  loss  of  their  son,  the  defendants  offered  to 
show  that  they  had  received  $5000,  the  amount  of  a  policv  of  insurance  on  the 
life  of  their  son.  Held,  that  the  court  properly  excluded  this  evidence.  North 
Pennsylvania  R  R.  Co.,  v.  Kirk. 

3.  While  it  is  the  duty  of  a  railroad  company  to  provide  safe  and  convenient 
means  of  ingress  and  egress  to  and  from  the  cars,  it  is  equally  the  duty  of  pas- 
sengers to  use  the  means  thus  provided  with  reasonable  circumspection  and 
car^.  The  general  rule  is,  that  one  who  alleges  negligence  as  the  basis  of  a 
claim  for  damages,  is  bound  to  prove  the  fact  alleged  and  the  extent  of  the 
injury,  if  more  than  nominal  damages  are  claimed;  but  in  some  cases,  slight 
proof  only  is  required  to  justify  a  presumption  of  negligence. 

8.  If  a  passenger  seated  in  a  railroad  car  is  injured  bv  a  collision,  or  by  a  defect 
in  anv  part  of  the  machinery,  a  prima  facie  case  or  negligence  is  established, 
and  the  onus  of  disproving  it  is  cast  upon  the  company. 

4.  Where  a  train  has  come  to  a  stop,  and  a  passenger,  on  stepping  from  the 
lowest  step  of  the  platform  of  the  cars  to  the  ground,  fractures  her  knee-cap, 
without  any  apparent  external  cause,  no  presumption  of  negligence  is  raised. 
Delaware,  etc..  R  R  Co.  9.  Napheys,  62. 

5.  On  a  dark,  rainy  and  snowy  night  plaintiff  went  to  defendant's  depot  at  a 
village,  for  the  purpose  of  taking  the  caboose  car  at  the  rear  end  of  freight 
tniin.  The  train  stoppetl  with  the  caboose  car  several  rods  north  of  the  depot 
platform,  and  two  cur-lengths  north  of  a  cattle-guard,  which  was  constructed 
across  both  tracks  of  the  road  and  between  them,  and  was  partly  uncovered. 
Plaintiff  nsked  the  night-watchman  whether  he  would  have  to  walk  that  far 
back  to  get  on  the  caboose,  and  was  answered  affirmatively;  and  while  on  his 
way  to  the  cal)ooae  met  the  conductor  with  a  lantern;  nothing  was  said  to 
him  by  the  conductor;  plaintiff  fell  into  the  open  cattle-guard,  and  was  injured. 
He  had  been  in  the  habit  of  taking  this  train  with  the  caboose  standing  north 
of  the  platform,  but  had  never  taken  it  with  the  caboose  standing  north  of  the 
ctittle-iT^iard;  and  he  had  never  noticed  the  situation  and  condition  of  the 
catile-guard,  nor  did  he  know  before  the  accident  that  the  caboose  stood  north 
of  it.  JJeid,  that  the^o  facts  warranted  the  jury  in  finding  that  defendant  was 
guilty  of  negligence,  and  plaintiff  free  from  contributary  negligence.  The 
question  whether  the  cattle-guard  was  properlv  situated  and  <:on6tructed  is 
immaterinl  in  such  a  case,  defendant  bemg  chargeable  with  negligence  on 
the  facts  stated,  independently  of  that  question.  In  an  action  for  injuries 
from  negligence,  where  proper  instructions  have  been  given,  and  there  is  a 
general  verdict  for  the  plaintiff,  the  jury  must  be  presumed  to  have  passed 
upon  both  the  question  of  defendant's  negligence  and  that  of  plaintiff's  con- 
tributory negligence. 

6.  There  was  no  error  in  refusing  to  charge  that  plaintiff,  if  informed  that  the 
train  would  not  be  hauled  up  to  the  platform  to  allow  him  to  get  on,  "  had  no 
right  to  take  another  way  of  getting  on,  and  put  himself  in  peril,"  and  that  if 
he  did  so  and  was  hurt,  he  could  not  recover. 

7.  The  court  gave  the  above  instruction  modified  by  adding,  *'if  you  find  that 
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he  put  himself  in  such  peril."  HM,  that  this  must  be  understood  as  meaning 
"  it  you  find  that  he  knowingly  put  himself  in  such  peril;"  and  in  this  there 
was  no  error  against  defendant. 

&  In  a  civil  action,  the  evidence  is  not  required  to  be  such  as  establishes  beyond 
a  doubt  the  facts  relied  upon  for  a  recovery.  Hartwig  v.  Chicago,  etc.,  R. 
R  Co.,  65. 

0.  The  owner  or  occupant  of  land  who,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  his  premises,  for  any  lawful  purpose,  is 
liable  in  damages  to  such  persons — they  using  due  care— for  injuries  occa- 
sioned by  the  unsafe  condition  of  the  land  or  its  approaches,  if  such  condition 
was  known  to  him  and  not  to  them,  and  was  negligently  suffered  to  exist, 
without  timely  notice  to  the  public,  or  to  those  who  were  likely  to  act  upon 
such  invitation.    Bennett  v.  The  Louisville  &  Nashville  R  R  Co.,  71. 

10.  A  passenger  riding  in  a  baggage  car,  when  there  is  room  in  the  passenger 
coaches,  is  negligent,  and  if  an  accident  happens  in  which  he  would  not  have 
been  injured  haahe  remained  in  the  passenger  car,  he  cannot  recover,  although 
his  negligence  may  not  have  contributed  to  cause  the  injury.  The  rule  that 
requires  a  common  carrier  to  provide  sound  and  safe  means  of  transportation 
is  not  without  its  limitations.  It  must  be  applied  in  each  case  witii  a  due  re- 
gard to  the  surrounding  circumstances.  The  carrier  must  use  such  appliances 
and  apparatus  as  skill  shall  make  known,  and  experience  shall  show  to  be  val- 
uable in  a  considerable  degree,  if  they  can  be  procured  at  an  expense  not 
greater  than  ought  to  be  incurred  to  obtain  them.  So  much  ought  not  to  be 
required  as  to  render  the  particular  mode  of  conveyance  impracticable.  Ken- 
tucky, etc.,  R  R  Co.  9.  Thomas,  79. 

11.  If  a  passenger  wilfully  violate  a  known  rule  intended  for  his  safety  and  is 
injured  in  consequence  of  such  violation  he  is  not  entitled  to  recover.  One  in 
the  habit  of  travelling  to  and  from  his  home  in  a  train,  and  an  employee  of  the 
companv,  although  travelling  as  a  passenger,  must  be  presumed  to  have 
knowledge  of  a  rule  conspicuously  posted  on  the  train  used  by  him.  A  con- 
ductor cannot  in  violation  of  a  known  rule  of  the  company,  intended  for  the 
safety  of  passengers,  license  a  passenger  to  occupy  a  place  of  danger,  so  as  to 
make  the  company  responsible  in  case  of  injury.  In  actions  against  railway 
companies  for  death  of  or  injuries  to  passengers,  wherein  the  companies  set  up 
violation  of  their  rules  on  the  part  of  the  deceased  or  plaintiff  as  a  defence,  the 
following  difference  is  to  be  noted  between  a  rule  for  the  convenience  of  the 
company  and  one  for  the  safety  of  the  passenger:  In  the  former  case  the  com- 

§an^  would  be  liable,  imless  the  violation  was  the  cause  of  the  accident  pro- 
ucmg  the  injury.  In  the  latter  it  is  sufficient  to  relieve  the  company  that  the 
injury  was  received  in  consequence  of  the  violation  of  the  rule,  ana  this  not- 
withstanding the  fact  that  the  negligence  of  the  company's  servants  was  the 
cause  of  the  injury.  That  portion  of  Sec.  2  of  the  Act  of  April  4,  1868  (P.  L. 
68)  limiting  the  amount  which  can  be  recovered  against  railroad  companies 
for  negligence  causing  loss  of  life  to  $5000  is  still  operative  and  was  not 
avoided  by  Art.  III.  Sect.  21  of  the  present  Constitution  of  Pennsylvania. 

Such  act,  having  been  formally  adopted  by  the  Pennsylvania  Railroad  Co.  un- 
der the  provisions  of  Sect.  4  thereof,  the  same  has  become  a  part  of  the  charter 
of  said  company,  and  charters  of  all  private  corporations  are  left  exactly  as 
the  new  constitution  found  them.     Pennsylvania  K.  R  Co.  v.  Langdon,  87. 

13.  Defendant  was  operating  as  lessee  the  road  of  another  railroad  corporation. 
The  road  was  laid  through  a  street  in  the  city  of  U.,  which  was  not  restored 
to  its  former  state  as  required  by  statute,  the  rails  being  left  projecting  about 
four  and  one  half  inches  above  the  surface  of  the  street,  without  any  plank- 
ing or  filling  between  them.  M.,  plaintiff's  intestate,  was  peddling  kindling 
wood  in  said  street  with  a  horse  and  wagon,  which  he  left  near  the  sidewalk 
while  he  stepped  across  the  walk,  about  six  feet  from  the  wagon,  to  solicit  a 
purchase.  An  approachingtrain  frightened  the  horse,  which  ran  diagonally 
across  the  railroad  track.  The  hind  wheel  of  the  wagon  caught  upon  and  slid 
alone;  the  further  rail.  About  the  time  the  horse  started,  the  attention  of  M. 
was  called  to  the  approaching  train,  then  between  200  and  300  feet  distant. 
He  at  once  ran  to  catch  his  horse;  he  crossed  the  track,  seized  hold  of  the  bar- 
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ness  of  the  horse,  when  the  engine  struck  the  hind  wheel  of  the  wagon,  and 
M.  was  thrown  upon  the  track  and  killed.  The  rails  in  use  at  the  time  of  the 
accident  were  laid  by  defendant.  An  ordinance  of  the  city  prohibited  defen- 
dant from  running  its  trains  through  the  city  at  a  rate  exceeding  eight  miles 
an  hour;  the  train  was  running  about  twelve  miles  an  hour.  In  an  action  to 
recover  damages,  HdcL^  that  the  evidence  justified  a  finding  of  negligence  on 
the  part  of  defendant,  and  of  the  absence  of  contributory  negligence  on  the 
part  of  M. ;  that  in  the  absence  of  proof  that  the  horse  was  vicious,  unsafe  or 
unmanageable,  it  was  not  negligence  per  se  for  M.  to  leave  his  horse  unfas- 
tened when  he  was  near  enough  so  that  he  might  reasonably  expect  to  control 
him,  in  an  emergency,  by  his  voice,  or  to  reach  him  before  he  could  escape; 
also,  that  it  could  not  be  said,  as  matter  of  law,  that  he  violated  an  ordinance 
of  the  city  which  forbade  any  person  leaving  a  horse  in  the  street  unless 
securely  tied.  Also.  Held,  that  defendant  could  not  escape  liability  for  the 
condition  of  the  road  because  it  was  lessee. 
18.  It  seems  that  even  if  M.  was  chargeable  with  negligence  in  leaving  his  horse 
in  the  street,  this  could  not  defeat  the  action,  as  such  negligence  was  not  in 
any  proper  sense  the  immediate  or  proximate  cause  of  me  accident.  War- 
mer «.  Delaware,  etc.,  R.  R.  Co.,  122. 

14.  Through  the  negligence  of  a  competent  road-master  of  a  railroad  corpora- 
tion, a  switch  was  misplaced,  and  a  locomotive  engine  and  a  train  of  can 
were  turned  upon  a  side  track,  the  sleepers  of  which  were  rotten ;  the  engine 
and  train  were  thrown  from  the  tiack,  and  the  engineer  and  fireman  of  the 
engine  were  injured.  Held,  that  thejr  were  fellow-servants  with  the  road- 
master,  and  could  not  maintain  an  action  against  Uie  corporation.  Walker  0. 
Boston,  etc.,  R.  li.  Co.,  141. 

15.  Before  an  employee  can  relieve  himself  of  the  legal  consequences  of  violating 
any  rule  of  the  company  whatever,  no  matter  how  disconnected  it  may  ap- 
pear to  be  with  the  disaster  which  damaged  him,  he  must  show  that  his  vio- 
lation of  the  rule  did  not  contribute  at  all  to  that  disaster.  Upon  clear  proof 
that  it  did  not  contribute  at  all  thereto,  his  recovery  will  not  be  defeated  by 
such  harmless  violation  of  rule.  Thus,  where  the  engineer  is  the  plaintiff 
and  he  permitted  a  brother  en^neer  of  the  company  to  ride  upon  the  engine 
with  him  from  Bolingbroke  to  Macon  (the  rule  prohibiting  him  from  permit- 
ting any  person  to  ride  thereon),  and  the  disaster  and  damage  was  caused  by 
the  falling  in  of  an  embankment  near  Macon,  and  it  was  made  to  appear  from 
the  testimony  of  both  engineers  that  everything  possible  was  done  to  avert  the 
catastrophe,  and  that  the  presence  of  the  passenger  engineer  did  not,  in  the 
sli^i^htest  degree,  contribute  to  the  disaster,  but  that  the  same  was  caused  solely 
by  the  falling  in  of  the  embankment,  the  recovery  of  the  plaintiff  will  not  be 
defeated  by  his  suffering  the  other  engineer  to  nde  on  the  engine  with  him. 
Central  R.  R.  Co.  r.  Mitchell,  146. 

16.  In  an  action  against  a  railroad  corporation  for  personal  injuries  occasioned 
to  the  plaintiff,  a  boy  nine  years  old,  by  being  struck  by  a  train  of  cars  run 
by  the  defendant  along  a  highway,  evidence  that,  prior  to  the  accident,  the 
plaintiff  had  l)een  seen  on  the  tracks,  and  had  been  warned  not  to  iro  there,  is 
admissible  upon  the  question  whether  he  was  using  due  care.  Fitzpatrick  «. 
FitohburgR.  R.  Co.,  154. 

17.  In  an  action  against  a  company  for  the  killing  of  a  child  of  six  years  by  a 
train  while  crossing  a  city  street,  a  judgment  of  nonsuit  is  reveised  on  the 
ground  that  the  questions  of  negligence  on  defendant's  part,  and  contributory 
negl licence  of  the  child  or  its  parents,  should  have  been  submitted  to  the  jury 
on  the  evidence.     Johnson  v.  Chicago,  etc.,  R  R.  Co.,  155. 

18.  When  a  passenger,  being  carried  on  a  train,  is  injured  without  fault  of  his 
own,  there  is  a  legal  presumption  of  negligence,  which  the  carrier  must  remove 
by  proof. 

19.  It  a  car  is  thrown  from  the  track  and  crushed,  and  there  is  a  broken  rail, 
the  jury  may  infer  negligence  from  these  facts;  and  the  onus  proband!  will 
be  shifted  to  the  carrier.     George  v.  8t,  Louis,  etc.,  R  R  Co.,  S^. 

20.  If  a  fireman,  while  in  the  employ  of  the  company,  without  fault  on  his 
part,  in  consequence  of  an  unsafe  and  improper  puot  or  cow-catcher,  used  by 
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the  company  with  knowledge  of  its  defecta,  receives  a  personal  injnir,  the 
company  will  be  liable  to  him.    Indianapolis,  etc.,  R  R  Co.  v.  Estes,  622. 

21.  A  child  two  years  old  cannot  be  guilty  of  contributory  negligence.  That  a 
child  two  years  old  is  playing,  unattended,  on  the  street  is  not  conclusive 
evidence  of  negligence  of  the  parents.  In  such  a  case  it  is  competent  to  show 
that  the  child  escaped  from  the  parents'  enclosure  without  their  fault.  Where 
the  driver  of  a  street-car  sec*s  a  child  two  years  old  playing  on  the  street 
within  six  feet  of  tiie  car-track,  and  continues  to  approach* at  a  speed  of  over 
six  miles  an  hour  until  he  reaches  the  child,  who  runs  toward  the  car  and  is 
knocked  down  and  killed  by  the  horses;  this  is  such  negligence  as  warrants  a 
recoverv.    Farris  v.  Cass  Avenue,  etc.,  R  R.  Co.,  622. 

22.  The  (lefeiidant's  steam-ferry  crossed  the  Wallamet  river,  on  a  dark  ni^ht, 
with  passengers  from  its  railwav;  and  P.,  in  stepping  from  the  boat,  fell  into 
the  river  and  was  drowned.  Jleld,  that  the  want  of  a  guard  to  prevent  the 
passengers  from  attempting  to  go  ashore  before  the  landing  was  safely  made, 
and  some  sufficient  signal  to  warn  passengers  when  it  was  proper  to  go  ashore, 
and  particularly  for  the  want  of  sufficient  light  upon  the  boat  and  pontoon  to 
enable  passengers  to  readily  observe  the  same  ana  their  relative  situation,  was 
negligence,  and  caused  the  death  of  P. 

28.  Where  one  is  drowned  under  the  circumstances  aforesaid,  drunkenness,  if 
it  existed,  was  not  contnbutory  negligence.     Holmes  9.  Oregon,  etc.,  R  R 
Co.,  628. 
See  Carrier,  1, 2;  Charter;  Crossino;  Fekcbs;  Practicb,  6, 8-16,  65,  66. 

OFFICERS  OF  CORPORATIONS. 

Directors  of  a  corporation  bear  a  fiduciary  relation  thereto,  and  are  not  permit- 
ted to  occupy  a  position  which  will  conflict  with  the  interests  of  those  they 
are  bound  to  protect.  Hence  all  arrangements  on  their  part  to  secure  an 
undue  advantage  to  themselves  by  the  formation  of  a  new  companv  as  an 
auxiliary  to  the  original  one,  with  an  understanding  that  they  shall  take  stock 
in  it,  and  that  then  valuable  contracts  shall  be  given  to  it  by  the  old  company, 
in  the  profits  of  which  they,  as  stockholders  of  the  new  company,  are  to  share, 
are  unlawful  devices,  condemned  alike  by  the  courts  and  public  policy,  and 
no  participants  therein  will  be  entitled  to  make  a  profit  thereon  at  the  expense 
of  the  old  company.     Wardell  v.  U.  P.  R  R  Co.,  427. 

PASSENGER 

If  the  conduct  of  a  passenger  upon  a  street-car  is  such  that  his  expulsion  appears 
to  the  conductor  to  be  a  just  and  proper  expedient  for  the  purpose  of  prevent- 
ing a  violation  of  decency  and  ^ood  order,  the  conductor  will  be  justified  in 
expelling  him,  the  company  being  responsible  for  an  abuse  of  this  discretion, 
and  it  will  be  error  if  the  court  so  instruct  the  jury  as  to  take  away  from  them 
the  consideration  of  the  question  whether  the  conduct  of  the  passenger  fur- 
nished a  reasonable  and  probable  cause  for  apprehending  a  breach  of  good 
order. 

A  sick  passenger  on  a  street-car  must  conform  to  the  reasonable  regulations  of 
the  company;  he  has  no  prerogative  to  misbehave  and  to  subject  the  other 
passengers  to  annoyance. 

The  rule  to  be  applied  to  steam-cars  in  regard  to  accommodations  to  sick  or 
decrepit  persons  is  not  a  proper  rule  to  be  applied  to  horse  railways.  If  the 
passenger  is  known  b^  the  conductor  to  be  sick,  and  he  is  shown  good  treat- 
ment, the  company  will  not  be  required  to  provide,  without  a  special  contract, 
any  extra  means  for  his  accommodation.  Lemont  f.  Washington,  etc.,  R.  R 
Co.,  263. 

A  "  route  or  mail  agent"  in  the  emplojr  of  the  United  States  Post-office  Depart- 
ment, when  travelling  on  railroad  trains  in  the  pursuance  of  his  duties,  is  not 
a  passenger. 

A  "  passenger,"  in  the  legal  sense  of  the  word,  is  one  who  travels  in  some  pub- 
lic conveyance  by  virtue  of  a  contract,  expressed  or  implied,  with  the  carrier, 
as  to  the  payment  of  fare  or  that  which  is  accepted  as  an  ec^uivalent  therefor. 
Pennsylvania  R  R  Co.  «.  Price,  284. 
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PARENT  AND  CHILD. 
Bee  Neouoence,  1,  17,  dl. 

PARTNERSHIP. 
Bee  Stockholder. 

PATENT. 
Bee  DAMAGsa 

PAYMENT. 
Bee  Cabbdbb,  8;  Debtob  and  Cbeditob. 

PIPE  LINE. 
Bee  Eminent  Domain,  7-9. 

POWER  OF  SALE. 
Bee  MoBTOAQB,  4;  Pbacticb. 

PRACTICE. 

1.  Courto  of  equity  will  Boroetimes  substitute  a  bond  of  indenmitY  for  an  injunc- 
tion, if  the  ends  of  justice  will  thereby  be  promoteil,  and  especially  if  any  public 
interest  may  suffer  by  continuing  the  injunction  in  force  pending  the  litiga- 
tion. It  is  within  the  ordinary  powers  of  a  court  of  chancery  to  accept  such 
a  bond  when  proceeding  according  to  the  general  principles  of  equity. 

2.  Such  general  principles  are  administered  by  the  Federal  courts  of  equity  m 
all  cases,  and  in  every  state,  irrespective  of  local  laws  and  state  practice. 

8.  Held,  therefore,  in  this  case,  where  a  prompt  assessment  of  damages  could 
not,  in  all  probability,  be  liad,  and  where  the  right  of  the  complainant  to  any 
damage  was  a  matter  of  dispute,  depending  for  its  solution  upon  doubtful 
questions  of  law  and  fact,  that  a  court  of  chancery  might,  instead  of  stopping 
the  progress  of  a  great  work  of  internal  improvement,  of  general  and  public 
as  well  as  of  private  importance,  require  a  bond  to  be  given,  and  allow  the 
construction  to  go  on.  Northern  racific  R.  R  Co.  «.  St.  Paul,  etc.  R  R. 
Co.,  12. 

i.  A  foreign  corporation,  without  any  authority  whatever,  laid  a  pipe  for  trans- 
porting  oil  on  the  bottom  of  a  navigable  river,  on  lands  belonging  to  the  state, 
and  underneath  a  drawbridge  of  complainant.  At  that  point  the  channel  was 
BO  deep  and  wide  as  that  the  laying  of  the  pipe  there  would  not  interfere  with 
the  bridge.  A  preliminary  injunction  to  prevent  such  pipe-laying  was  denied, 
becauw, 

1.  The  pipe  had  been  laid  before  the  application  for  the  Injunction  was  made. 
2.  The  lands  where  the  pipe  crosses  the  bridge  belong  to  the  state,  and  the 
complainants  have  no  legislative  authority  to  reclaim  them.  3.  The  pipe,  as 
laid,  does  not  interfere  with  or  obstruct  the  maintenance  and  operation  of  the 
draw-bridi^e  nor  any  lawful  tilling.  4.  The  complainants'  franchise  of  carry- 
ing oil  is  not  exclusive,  and  therefore  does  not  prevent  any  other  company 
from  doin^  so,  if  not  in  contravention  of  the  company's  franchise,  much  less 
so  when  it  aimears  the  defendants  intend  to  transport  only  their  own  oiL 
United  N.  J.  R.  li.  Co.  p.  Standard  Oil  Co.,  83. 

6.  The  mere  fact  that  there  was  some  evidence  in  plaintiffs  favor,  so  that  the 
court  could  not  properly  order  a  compulsory  nonsuit  or  direct  a  verdict  for 
the  defendant,  does  not  show  that  there  was  any  abuse  of  discretion  in  grant- 
ing a  new  trial  after  a  verdict  in  plaintiff's  favor;  and  tliis«  where  defendant 
had  offered  no  evidence.  Evidence  offered  for  the  party  in  whose  favor  the 
verdict  is  rendered,  though  improperly  rejected,  cannot  be  considered  in  de- 
termining the  propriety  of  granting  a  new  trial.  Where  the  verdict  does  not 
appear  to  be  perverse,  a  new  trial  should  be  granted  only  upon  terms  that  the 
moving  party  pay  the  taxable  costs  of  the  former  trial.  In  an  action  for  inju- 
ries alleged  to  have  resulted  from  the  defective  condition  of  the  defendant's 
fence,  where  actual  notice  to  defendant  of  the  defect  is  not  shown,  plaintiff 
ahould  be  permitted  to  prove  the  existence  of  the  defect  for  some  time  previous 
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to  the  accident,  in  order  to  charge  defendant  with  notice.    Jones  «.  Chicago, 
etc.,  R  R  Co.,  61. 

6.  In  an  action  on  the  case  to  recover  damages  for  a  personal  iniury  alleged  to 
have  been  caused  by  negli^nce  of  the  defendant,  in  which  tne  question  of 
contributory  negligence  arises,  and  where  the  evidence  is  very  conflicting,  it 
is  important  that  the  jury  should  be  accurately  instructed. 

7.  It  is  error  to  instruct  the  jury  that  it  is  necessary  for  the  plaintiff  to  prove  a 
material  fact,  or  that  it  should  be  made  to  appear  from  the  evidence  "  to  the 
satisfaction  of  the  jury."  The  law  does  not  demand  that  every  material  alle- 
l^tion  shall  be  established  to  the  satisfaction  of  the  jury,  and  it  is  error  to  so 
instruct.  The  jury  in  a  civil  case  are  to  decide  facts  upon  the  weight  or  pre- 
ponderance of  the  evidence,  even  though  the  proof  does  not  show  such  facts  to 
their  satisfaction. 

8.  It  is  not  required  that  all  the  law  on  the  subject  of  negligence  shall  be  em- 
bodied in  one  instruction,  nor  is  it  necessary  in  all  cases,  where  the  general 
rule  of  law  is  stated,  to  state  all  the  exceptions  to  it.  Where  the  further  ex- 
planation showing  the  exception  to  the  rule  is  given  to  the  jury  in  another 
part  of  the  charge,  an  omission  to  insert  the  exception  in  each  statement  of  the 
general  rule  will  not  be  regarded  as  vicious  or  erroneous. 

9.  In  an  action  to  recover  for  an  injuiy  caused  by  negligence  of  the  defendant, 
an  instruction  on  the  part  of  the  defendant  that  the  plaintiff  cannot  recover 
unless  the  proof  shows  that  by  the  exercise  of  proper  care  he  could  have 
averted  the  injury  is  erroneous,  as  it  submits  a  question  of  law  to  the  jury  as 
to  what  is  proper  care,  and  does  not  confine  them  to  the  fact  whether  the  plain- 
tiff used  ordinary  care,  which  is  all  the  law  requires. 

10.  To  Instruct  the  jury  that  if  the  plaintiff  failed  to  exercise  ordinary  care  he 
was  guilty  of  gross  negligence,  and  that  if  he  was  injured  for  the  want  of  ordi- 
nary care,  no  action  wul  Tie  unless  the  defendant  wilfully  indicted  the  injury, 
presents  imsound  propositions  of  law.  To  say  that  every  failure  to  attain 
die  standard  of  ordinary  care  constitutes  gross  negligence  is  palpably  an  error, 
and  one  well  calculated  to  mislead  a  jury. 

11.  It  cannot  be  properly  said  in  an  instruction  that  where  a  person  is  injured 
for  want  of  ordinary  care  on  his  part,  no  action  will  lie  unless  the  injury  was 
wilfully  inflicted  by  the  defendant,  or  that  if  it  were  reasonably  possible  for 
the  plaintiff,  under  all  the  circumstances,  to  have  prevented  the  injury  by  the 
exercise  of  proper  precaution,  and  if  such  care  would  have  averted  the  injury, 
in  such  case  he  was  guilty  of  gross  negligence  and  cannot  recover,  unless  the 
defendant  wilfully  inflicted  the  injury.  Aside  from  the  deceptive  and  mis- 
leading character  of  the  use  of  the  phrase  "reasonably  possible,"  and  the  erro- 
neous substitute  of  "proper  precaution"  for  "ordinarj'  care,"  it  is  palpably 
erroneous  to  say  that  when  the  plaintiff  fails,  in  any  defrree,  to  use  the  full 
measure  of  care  required  of  him,  he  cannot  recover  unless  the  injury  was 
inflicted  wilfully. 

12.  In  an  action  on  the  case  against  a  horse  railway  company  to  recover  for  a 
personal  injury  received  by  the  plaintiff,  by  beinir  thrown  from  his  wagon  in 
attempting  to  cross  the  defendant's  track  in  the  street,  allejred  to  have  been 
caused  by  the  negligence  of  the  defendant  in  permitting  its  rails  to  remain  too 
high  aboVe  the  level  of  the  street,  an  instruction  that,  m  a  certain  event,  the 
plaintiff  could  not  recover  unless  the  injury  was  inflicted  wilfully  by  the  de- 
fendant, was  held  calculated  to  mislead  from  the  use  of  the  word  "wilfully." 
It  would  in  such  connection  doubtless  be  understood  to  mean  that  unless  the 
injury  was  intentionally  inflicted  by  the  defendant,  or,  in  other  words,  unless 
the  defendant  allowed  its  track  to  rise  above  the  surface  of  the  ground  at  the 
place  of  the  injury  for  the  purpose  of  injuring  the  plaintiff,  or  at  least  for  the 
purpose  of  throwing  people,  who  might  chance  to  attempt  to  cross  at  that 
place,  out  of  their  wagons  and  wounding  them. 

13.  What  is  proper  care  to  be  exercised  by  a  plaintiff  suing  for  an  injury  caused 
by  negligence  is  a  question  of  law,  but  whether  such  care,  which  is  ordinary 
care,  has  in  fact  been  exercised  in  the  conduct  of  a  party  in  a  given  case,  is  a 

guestion  of  fact  which  may  be  properly  submitted  to  the  jury.     Stratton  «. 
lentral  City  Horse  Ry.  Co.,  116. 
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14.  In  an  action  on  the  case,  to  recover  damajzes  for  the  death  of  one  alleged  to 
have  been  killed  by  the  negligence  of  a  railroad  company,  if  the  undoubted 
evidence  clearly  shows  any  fact  which  proves  the  deceased  was  guilty  of  con- 
curring negligence,  the  court  should  say  there  can  be  no  recovery;  but  if  the 
fact  relied  on  to  establish  negligence  is  doubtful,  the  case  should  be  submitted 
to  the  jury. 

15.  While  it  is  true,  as  a  general  rule,  that  a  party  cannot  be  permitted  to  im- 
peach the  veracity  of  his  own  witness,  yet  he  may  disprove  the  facts  to  which 
his  witness  has  testified.     Pennsylvania  R.  R.  Co.  t.  Fortney,  128. 

10.  A  city  made  a  contract  with  a  person  to  take  down  and  rebuild  a  bridge  used 
as  a  hii^hwav  over  the  tracks  of  a  railroad  corporation.  In  taking  down  and 
rebuildlag  the  abutments  of  the  bridge,  if  more  men  were  needed  temporarily 
on  one  side  than  were  there  at  work,  they  were  called  to  that  side  from  the 
other;  and  were  in  the  habit  of  crossing  the  track  for  that  purpose.  If  a 
larger  force  had  been  employed,  there  would  have  been  no  necessity  for  cross- 
ing. Ucki;  that  an  action  would  not  lie  against  the  railroad  corporation  for 
an  injury  sustained  by  a  workman  by  being  struck  by  a  locomotive  engine 
while  so  crossing  the  track.     Sweeney  v.  Boston  and  Albany  R  R  Co.,  138. 

17.  An  employee  of  a  railroad  company  is  not  a  competent  juror  to  tzy  a  case  in 
which  Uie  company  is  a  party. 

18.  The  declaration  alleging  that  plaintiff,  "in  his  body,  was  violently  and 
grievously  bruised,  mangled,  and  broken,  to  wit:  in  and  upon  his  head,  arms, 
K'gs  and  body,  and  particularly  as  to  the  serious  injury  and  wounding  of  his 
internal  vital  organs,"  such  allegation  is  sufficient  to  permit  testimony  of  injury 
to  kidney,  urinary  organs,  blocSy  urinal  discharges,  and  the  nervous  system. 

19.  A  scientific  expert  may  testify  m  respect  to  the  character  of  cuts  and  embank- 
ments, slopes,  etc..  etc.,  etc.,  though  his  information  about  them  be  derived 
much  from  books. 

20.  The  natural  bias  of  relations,  or  servants,  or  employees,  is  matter  for  legiti- 
n.Mtc  comment  by  counsel  before  the  jury,  whether  such  witnesses  be  intro- 
duced by  one  side  or  the  other. 

21.  Charges  of  the  court  excepted  to  by  parties  will  be  construed  in  connection 
with  the  entire  charge,  and  if  unobjectionable  when  so  construed,  will  not  au- 
thorize a  new  trial. 

22.  Though  the  evidence  on  the  subject  of  notice  be  conflicting,  yet  the  court 
ma\'  charge  on  the  legal  effect  of  it  if  the  jury  believe  it  was  given. 

28.  The  charge  of  the  court  being  entirely  unexceptionable  as  a  whole,  and  per- 
fectly fair  to  bothparties.  and  the  evidence  being  sufficient  to  sustain  the  ver- 
dict, this  court,  in  Jiccordo!ice  with  its  ofi  repeated  ruling,  will  not  control  the 
presiding  judge  in  the  exercise  of  his  discretion  in  overruling  the  motion  for 
a  new  trial,  based  on  the  ground  that  the  verdict  is  against  the  weight  of  the 
evidence.     Central  R.  R  Co.  v.  Mitchell,  146. 

24.  A  mnrried  woman,  who  was  a  resident  of  Illinois,  while  travelling  in  Indiana 
was  killed  upon  a  railroad,  as  was  alleged,  by  the  negligence  of  the  railroad 
company.  A  person  was  appointed,  in  this  state,  administrator  of  the 
deceased,  such  administrator  not  being  the  husband.  It  was  held  that  under 
the  statute  of  Indiana  in  force  in  1859,  the  right  of  action  to  sue  for  and 
recover  the  damages  against  the  company  for  the  death  was  vested  in  the 
administrator,  and  he  could  be  held  accountable  as  such  for  money  received 
or  which  ought  to  have  Ix^en  received  by  him  in  such  a  suit. 

25.  Where  a  right  of  action  is  by  law  vested  in  en  administrator,  and  in  that 
capacity  he  brings  suit  for  the  recovery  of  money,  but  pending  the  suit  a  set- 
tlement is  made  in  res|>ect  thereto,  it  is  his  duty  to  see  to  it  that  the  proceeds 
of  such  settlement  are  placed  in  the  hands  of  the  persons  who  are  lawfully 
entitled  to  them. 

26.  8o,  where  an  administrator  of  a  married  woman,  whose  death  had  been 
occasioned  by  the  negligence  of  a  railroad  company,  had  brought  suit  against 
the  company  to  recover  damages  on  account  of  such  negligence,  permitted  the 
surviving  husband  of  the  deceased  to  receive  the  proceeoi  of  a  settlement  of 
the  subject-matter  of  the  suit,  without  lawful  right  on  the  part  of  the  husband 
so  to  do.  in  a  suit  by  Uie  children  and  heirs-at-law  of  the  deceased,  to  whom 
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the  fund  belonged,  aii^inst  the  administrator  to  recover  the  money  so  received 
by  their  father  and  not  accounted  for  by  him,  it  was  held  the  administrator 
was  liable.  The  money  so  obtained  constituted  a  trust  fund  for  these  chil- 
dren, and  the  administrator,  whose  duty  it  was  to  have  received  the  money  in 
the  first  instance,  was  bound  to  see  that  it  reached  the  hands  of  those  to  whom 
it  belonged,  or  tlieir  properly  appointed  guardian. 

27.  In  such  case,  the  mere  fact  that  the  father  assumed  the  trust  in  respect  to 
the  money  in  behalf  of  his  children,  not  having  been  appointed  their  gu^u'dian 
in  the  mode  provided  by  law,  would  not  operate  to  relieve  the  administrator 
from  the  duty  of  seeing  that  the  fund  should  finally  reach  the  persons  to  whom 
it  belonged.  As  to  the  control  of  the  pei'son  of  a  minor,  the  father  is  guardian 
by  nature,  but  as  to  the  estate  of  the  minor,  the  father  has  no  power  except 
under  an  appointment. 

28.  In  the  case  meutioned,  the  suit  by  the  heirs  was  against  the  administrator  of 
their  mother,  and  also  against  the  administrator  ot  their  father,  who  had  in 
the  mean  time  also  diea.  It  was  Itsld,  although  the  administrator  of  the 
mother  was  bound  to  see  that  the  children  should  ultimately  receive  tlie  money 
which  he  improperly  permitted  to  go  into  the  hands  of  their  father,  yet  the 
father  held  the  money  in  trust  for  his  children,  and  the  estate  of  the  father 
was  bound  to  respond  to  them  therefor;  and,  as  the  administrator  of  the 
mother  had  received  no  pecuniary  advanttige  from  the  transaction,  he  was 
entitled  to  be  subrogated  to  the  rights  of  the  children  in  the  estate  of  their 
father  to  the  extent  that  he  might  be  compelled  to  pay  them. 

29.  To  the  end,  then,  that  the  children  should  be  secured  in  their  rights,  and 
the  administrator  of  their  mother  be  required  to  pay  no  more  than  should  be 
necessaiy  for  the  security  of  tnose  rights,  it  was  neld  the  estate  of  the  father 
should  be  charged  with  the  money  as  a  trust  fund,  and  as  such  to  be  allowed 
in  a  class  of  preferred  claims,  ana  in  default  of  payment  by  the  estate  of  the 
father,  then  the  administrator  of  the  mother  be  required  to  pay  the  same,  but 
to  be  reimbursed  out  of  the  funds  of  the  estate  of  the  father  which  ought  to 
have  been  ap;)lied  in  discharge  of  this  claim. 

80.  Under  the  statute  of  the  state  of  Indiana  in  force  in  1859,  in  case  of  the 
death  of  a  minor  from  the  negligence  of  a  railroad  company,  the  right  to 
recover  and  to  receive  compensation  for  such  wrong  was  placed  in  the  father 
of  such  minor,  if  he  were  living.  So,  wbeu  the  administrator  of  such  minor 
permitted  the  father  to  receive  the  money  arising  from  that  cause,  he  was 
held  to  have  performed  his  whole  duty  in  respect  to  the  fund.  Perry  v.  Car- 
michael,  174 

81.  Power  in  a  railroad  company  to  exercise  the  right  of  eminent  domain  in  a 
city  is  a  franchise,  within  the  meaning  of  that  word  as  used  in  the  Constitu- 
tion, in  defining  what  cases  must  be  taken  to  the  Supreme  Court  by  appeal  or 
writ  of  error.     It  is  not  essential  to  a  franchise,  in  its  legal  sense,  that  it  should, 

I  in  all  cases,  be  exclusive.     Although  the  direct  object  of  a  bill  in  chancery  be 

not  to  oust  a  railroad  company  from  the  possession  of  a  franchise  claimed  by 
it,  but  to  enjoin  it  from  exercising  the  right  to  condemn  private  property 
within  a  city,  and  a  decree  is  rendered  granting  the  relier  sought  on  the 
assumed  ground  that  the  company  has  no  such  right  in  the  case,  thus  depriving 
the  company  of  the  exercise  of  the  right  claimed,  an  appeal  will  lie  from  sucn 
decree  directly  to  this  court.    Chicago,  etc..  R.  R  Co.  v.  Dunbar,  214. 

82.  In  such  case,  the  passenger  injured  being  entitled  only  to  compensatory 
damans,  evidence  as  to  his  poverty,  or  as  to  the  number  and  ages  of  his  chil- 
dren, IS  irrelevant. 

88.  An  exception  to  the  admission  of  irrelevant  testimony  is  cancelled  when  the 
court,  before  the  final  submission  of  the  case  to  the  jury,  distinctly  instructs 
them  to  disregard  such  evidence.  The  presumption  should  be,  so  far  as  this 
court  is  concerned,  that  the  jury  based  their  verdict  upon  legal  evidence  only. 
The  Pennsylvania  R.  R  Co.  v.  Roy,  226. 

84.  An  instruction  which  implies  that  vomiting  in  a  street  car  from  intoxication 
is  the  only  form  of  that  evil  which  will  authorize  the  conductor  to  expel  the 
offending  passenger,  is  erroneous.    Lemont  v.  Washington,  etc.,  R  R  Co.,  268. 

85.  The  legal  presumption  is  that,  upon  the  delivery  of  goods  by  the  consignor 
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to  a  common  carrier,  the  title  thereto  Testa  in  the  conalgDee;  and  this  presomp- 
tion  the  carrier  has  a  right  to  rely  and  act  upon  in  the  absence  of  express 
notice  from  the  consignor  that  he  retains  the  title;  and  in  an  action  by  the  con- 
signor a^nst  such  carrier,  for  damans  for  the  non-delivery  of  the  fi;oods  to 
the  consignee  at  the  place  stipulated  m  the  contract,  the  complaint  will  be  bad 
on  demurrer  if  it  does  not  allege  that  the  plaintiff  was  the  owner  of  such 
goods,  or  that  such  goods  were  not  elsewhere  delivered  to  and  accepted  by  the 
consignee  than  the  place  named  in  the  contract 
88.  Eacl)  paragraph  of  a  pleading  must  be  complete  within  itself:  and  where  a 
paragraph  of  complaint  counts  upon  a  written  instrument,  and  neither  the 
original  instrument  nor  a  copy  thereof  is  filed  with  such  paragraph,  such 
omission  is  not  cured  by  the  fact  that  a  ebpy  of  the  instrument  counted  upon 
is  attached  to  another  paragraph  of  the  complaint 

87.  Where  a  cause  has  been  tried  upon  issues  ioined  on  a  complaint  contaming 
two  or  more  paragraphs,  one  of  which  is  defective,  and  a  demurrer  to  the 
defective  paragraph  has  been  overruled,  the  judgment  will  be  reversal  for  the 
error  in  overruling  such  demurrer,  if  the  record  fails  to  show  that  the  cause 
was  tiied,  and  the  verdict  and  judgment  rendered,  exclusively  upon  the  good 
paragraphs. 

88.  A  motion  for  a  certiorari  to  correct  the  record  in  a  submitted  cause  will  not 
be  entertained  unless  the  opposite  party,  or  his  attorney,  shall  have  had  ten 
day's  notice  in  writing  of  the  intended  motion.  The  opposite  party  may, 
however,  waive  such  notice,  and  upon  the  showing  of  such  waiver  the  motion 
will  be  acted  upon,  and  it  is  not  necessary  that  the  submission  of  the  cause 
should  be  set  aside  before  the  writ  is  issued. 

89.  Where  the  Jur^'  trying  a  cause  make  no  finding  on  the  first  paragraph  of 
complaint,  but  limit  their  finding  to  the  other  paragraphs  thereof,  such  first 
paragraph  is  practically  out  of  the  record  so  far  as  any  question  before  the 
court  is  concerned. 

40.  Questions  not  discussed  by  counsel  will  be  deemed  waived.  Pennsylvania 
Co.  V.  Holderman,  285. 

41.  In  this  action,  ori^nally  brought  to  recover,  for  an  exaction  of  excessive 
charges  for  the  carnage  of  goods,  the  statutory  penalty  of  three  times  the 
excess,  it  was  determined  that  such  an  action  would  not  lie,  by  reason  of  a 
repeal  of  the  statute.  The  prayer  of  the  complaint  was  then  changed  so  as  to 
demand  only  the  illegal  excess.     HM, 

1.  That  this  was  in  effect  an  amendment  of  the  complaint  itself;  and  that  the 
question  whether  the  action  will  lie  under  such  amended  complaint  is  not  res 
adiudicata. 

8.  That,  as  the  excessive  charges  are  alleged  to  have  been  made  ''wrongfully 
and  fraudulently,"  the  action  may  be  regarded  as  still  one  in  tort,  and  the 
amendment  was  allowable. 

8.  That  the  cause  of  action  at  common  law,  now  stated  in  the  complaint,  was 
not  repeale<l  or  suspended  by  the  statute.     Smith  v.  C.  &  N.  W.  R  R  Co.,  808. 

The  aourt  of  the  county  whence  cotton  is  shipped  has  jurisdiction  to  trv  a 
claim  for  failure  to  deliver  the  same,  or  part  thereof,  at  the  place  of  des- 
tination. 

Evidence  that  other  persons  had  cotton  stolen  from  their  bales  at  the  depot 
where  it  was  shipped  is  not  admissible  to  show  that  the  company  or  its  agents 
stole  the  plaintiff's  cotton.     Central  R.  R  Co.  v.  Brunson,  808. 

48.  The  plaintiff's  husband  received  injuries  in  New  Jersey,  through  the  negli- 
gence of  the  defendant  which  resulted  in  his  death.  letters  or  administra- 
tion were  granted  plaintiff  in  New  York.  The  statutes  of  New  Jersey  and 
New  York  givini^  a  right  of  action  in  such  cases  are  substantially  the  same. 
Held,  that  plaintiff  couui  maintain  an  action  in  the  courts  of  New  York  against 
the  defendant  for  causing  the  death  of  her  husband  In  New  Jersey.  Dennic^ 
f).  Central  R  R.  Co..  809. 

48.  Where  a  demurrer  to  plaintiff's  evidence  is  overruled  when,  on  account  of 
some  omission  in  the  testimony,  it  should  have  been  sustained,  and  thereupon 
defendant  proceeds  to  offer  testimony,  and  in  so  doing  supplies  the  omis- 
sion, Heldt  that  the  error  in  the  ruling  on  the  demurrer  is  corrected,  and  if 
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upon  all  the  testimony  in  the  case  the  judgment  was  properly  rendered,  it  will 
be  upheld.    Atchison,  etc.,  R  R.  Co.  o.  Reecher,  848. 

44.  The  defendant  alleged  thiat  it  was  expressly  stipulated  by  the  agent  of  the 
company,  in  the  presence  of  S.,  that  the  defendant's  subscription  was  not  ^  to 
be  paid  until  a  certain  amount  had  been  subscribed.  The  agent,  on  cross- 
examination,  denied  having  made  such  representations.  Defendant  then 
called  S.  to  prove  that  the  a^ent  had  made  such  representations,  although 
they  were  made  at  a  time  previous  to  the  subscription.  The  court  excluded 
the  offer.  Held,  that  the  testimony  should  have  been  admitted.  Rinesmith 
«.  People's  Freight  R.  R.  Co.,  374. 

See  Subscription  to  Stock;  Taxation. 

45.  A  New  York  joint-stock  company  possessing  the  right,  by  the  law  under 
which  it  was  organized,  to  sue  and  be  sued  in  tlie  name  of  its  president  or 
treasurer,  is  a  citizen  of  the  State  of  New  York  in  the  same  sense  that  corpora^ 
tions  are  citizens  of  the  states  under  whose  laws  they  are  organized;  and  such 
joint  stock  company  may,  by  the  comity  of  states,  sue  and  be  sued  in  the 
name  of  such  officer  in  the  federal  courts  as  a  citizen  of  New  York,  even 
though  shareholders  of  such  joint-stock  company  are  citizens  of  the  same 
state  as  the  adverse  party  to  the  suit.  In  determining  what  such  joint-stock 
companies  are,  regard  is  to  be  had  to  their  essential  attributes  rather  than  to 
any  mere  name  by  which  they  may  be  known.  If  the  essential  franchises  of  a 
corporation  are  conferred  upon  a  joint^stock  company,  it  is  none  the  less  a  cor- 
poration because  the  statute  calls  it  something  else,  or  even  designates  it  as  an 
••  unincorporated  association."    Fargo  t.  Louisville  R.  R.  Co.,  618. 

46.  The  plaintiff  brought  an  action  for  injuries  sustained  while  riding  down  a 
steep  grade  in  what  he  called  in  his  petition  a  "  push- car  or  hand-car."  Hdd^ 
that  the  petition  was  defective  for  uncertainty:  (1)  In  that  it  did  not  describe 
the  car  with  greater  particularity ;  (2)  in  that  it  did  not  state  whether  the  car 
was  with  or  without  brakes;  (8)  in  that  it  did  not  state  that  cars  such  as  the 
one  plaintiff  was  riding  in  when  injured  are  usually  supplied  with  brakes. 
Miller  «.  Union  Pacific  R.  R.  Co.,  623. 

47.  Although  an  action  may  not  lie  at  common  law  to  recover  damages  for  the 
death  of  a  person,  it  will  at  the  civil  law,  and  therefore  semble  that  it  will  in 
admirfdty.  A  marine  tort  is  one  that  occurs  on  any  public,  navigable  water 
of  the  United  States,  whether  caused  by  a  wrongful  act  or  omission,  and  the 
proper  district  court,  as  a  court  of  admiralty,  has  jurisdiction  of  a  suit  to 
recover  damages  therefor.  The  jurisdiction  of  t)ie  national  courts  does  not 
always,  nor  often,  depend  upon  the  origin  of  the  rights  of  the  parties;  and  where 
a  state  statute  gives  a  right,  the  same  may  be  asserted  or  enforced  in  such 
courts  whenever  the  citizenship  of  the  parties  or  the  nature  of  the  subject  will 
permit.  The  right  given  by  section  367  of  the  Oregon  Civil  Code  to  an  admin- 
istrator, to  recover  damages  on  account  of  the  death  of  his  intestate  from  the 
party  bv  whose  act  or  omission  such  death  was  caused,  may  be  enforced  in  the 
national  courts.  When  a  passenger  on  the  railway  ferry-boat  plying  across 
the  Wallamet  river  between  East  Portland  and  Portland  was  drowned  by  rea- 
son of  the  negligence  of  the  owner  of  the  boat  or  its  servants,  a  marine  tort 
was  committed,  for  which  a  suit  may  be  maintained  in  the  district  court  by 
the  administrator  of  the  deceased  to  recover  the  damages  given  therefor  by 
section  867,  supra.     Holmes  v.  Oregon,  etc. ,  R.  R.  Co. ,  628. 

48.  The  county  court  in  Oregon  has  the  exclusive  power  to  grant  letters  of  ad- 
ministration upon  the  estate  of  a  person  who  at  or  immediately  before  his 
death  was  an  inhabitant  of  the  county.  Held,  (1)  that  a  decree  oi  the  county 
court  granting  letters  to  D.  upon  the  estate  of  P.,  by  which  it  appears  to  have 
been  i^judged  by  said  court,  upon  a  proper  petition,  that  P.  was  an  inhabitant 
of  the  county  at  or  immediately  before  Ms  death,  cannot  be  questioned  collat- 
erally on  the  ground  that  P.  was  not  in  fact  such  inhabitant;  (2)  that  said  court 
had  the  authority  to  inquire  and  determine  whether  the  deceased  was  an  inhab- 
itant of  the  county  or  not;  and  (3)  that  a  subsequent  decree  by  the  county  court 
of  another  county,  granting  letters  of  administration  upon  the  same  estate  to 
H.,  while  the  first  were  in  full  force  and  effect,  is  null  and  void. 
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49.  The  damages  recoyerable  under  flection  867  of  the  Oregon  Civil  Code,  l^  an 
administrator  for  the  death  of  his  intestate,  are  general  assets  of  the  estate,  and 
are  given  merely  as  a  pecuniary  compensation  for  the  death,  and  not  as  a  sola- 
tium; nor  are  they  to  oe  exemplary  or  vindictive,  but  according  to  the  value 
of  the  life.     Holmes,  Adm'r,  «j.  Oregon,  etc.,  R  R  Co.,  628. 

60.  Although  an  instruction  may  be  faulty  in  directing  the  attention  of  the  jury 
and  giving  undue  prominence  to  a  certamsale  of  other  property  in  the  vicinity 
of  land  sought  to  be  condemned,  on  the  assessment  of  the  damages,  yet,  when 
the  verdict  and  Judgment  are  Just  and  fully  warranted  by  the  evidence  as  to 
the  damages  found,  the  Judgment  will  not  be  reversed.  Chicago,  etc,  R  R 
Co.  V.  Dooling,  625. 

61.  An  insurance  company  which  has  been  compelled  to  pay  the  owner  for 
property  destroyed  by  fire  has  a  right  of  action  against  the  person  who  wrong- 
fully caused  the  loss,  without  any  assignment  of  such  right  by  the  assured,  and 
may  sue  in  its  own  name.  Where  me  owner  of  the  property  and  several 
insurers  have  rights  of  action  for  different  portions  of  the  value,  all  arising  out 
of  the  same  wrongful  act,  they  may  join  in  a  single  action  against  the  wrong- 
doer.    Svvurtliout  r.  C.  &  N.  ft.  R  Co.,  625. 

53.  Where  the  charsre  of  the  court,  though  excepted  to,  is  really  unexceptionable, 
presenting  the  issues  made  by  the  pleadings  and  proof  fairly  to  the  juiy,  and  the 
verdict  is  supported  by  sufficient  evidence  to  sustain  it  in  law,  this  court  cannot 
legally  control  the  discretion  of  the  presiding  Judge  in  overruling  a  motion  for 
a  new  trial.  Where  the  verdict  is  not  excessive,  and  newly  discovered  evidence 
relat<>s  only  to  the  age  of  the  injured  party,  and  the  difference  between  the  age 
proven  and  that  sworn  to  bv  the  newly  discovered  witness  is  so  slight  as  hardly 
to  authorize  a  reduction  of  the  damages,  the  new  trial  was  properly  refused. 
Georgia  R.  R.  Co.  v.  Kicklighter,  625. 

58.  Suit  was  brought  against  Joint  parties,  but  summons  was  served  on  onlv  one, 
who  Htipuhued  for  taking  a  deposition.  The  other  afterward  appeared,  and 
on  the  trial  the  deposition  was  ruled  out  on  his  objection  that  it  was  taken 
without  his  consent  and  without  notice  to  him.  .£r«^,  that  the  defendant  who 
stipulated  could  not  bring  error  on  this  ruling.  French  v.  Canada  ^uthem 
R  R  Co.,  625. 

64.  A  court  of  equity  will  not  entert4iin  a  bill  filed  to  recover  damages  for  the 
death  of  a  person  through  negligence  of  a  railroad  company,  although  the  road 
at  the  time  of  the  injury  was  in  the  hands  of  a  receiver,  and  under  his  entire 
control,  and  he  has  conveyed  the  road  to  purchasers  subject  to  all  liabilities 
incurred  by  the  receiver  in  operating  the  road. 

55.  If  the  receiver  is  liable  for  a  personal  injury  arising  from  the  negligent  man- 
age  men  t  of  the  road,  the  party  injured,  or  his  representative,  must  first  sue  at 
law  and  settle  the  question  of  the  receiver's  liability,  and  the  amount  of  dam 
ag(>M,  and  then  file  a  bill  in  equity  against  the  grantee  company.     Brown  «. 
Wabash  R  R  Co. ,  625. 

66.  Where  the  Supreme  Court  of  Missouri  has  passed  upon  a  case  involving 
substantially  the  same  sUite  of  facts,  the  Court  of  Appeals  will  not  examine 
the  matter  as  res  Integra,  and  announce  a  conclusion  different  from  that 
announced  by  the  Supreme  Court.  St.  Louis  R.  R.  Co.  v.  South  St.  Louis  R 
R  Co..  625. 

57.  A  mandamus  directed  to  a  foreign  corporation  engaged  in  business  in  New 
Jersey,  commanding  the  performance  of  some  duty  growing  out  of  that  busi- 
ness, may  be  legally  8erve<l  upon  any  officer  of  the  company  in  the  state,  upon 
whom  lawful  service  could  have  been  made,  according  to  the  ancient  common 
law,  if  the  corporation  were  domestic.  State  v.  Pennsylvania  R  R  Co., 
627. 

68.  A  determination  by  a  court,  under  the  authority  of  a  statutorjr  enactment, 
in  a  case  of  disiigreement,  of  the  "  terms  and  conditions"  upon  which  a  railway 
company  should  be  entitled  to  the  use  of  a  bridge  and  its  appurtenances,  after 
hearing  the  allegations  and  proofs  of  the  parties,  is  not  an  improper  exercise 
of  the  Judicial  function.  In  re  Canada  r^orthem  R  R  Co.  t.  International 
Bridge  Co.,  627. 

69.  When  a  corporation  is  created  by  the  laws  of  one  state  and  then  becomes 
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consolidated  with  the  corporations  of  other  states,  by  virtue  of  the  laws  of  the 
state  of  its  creation  and  of  such  other  states,  and  then  changes  its  name  and  is 
sued  by  such  changed  name  in  a  court  of  the  state  where  it  was  created,  by  a 
corporation  of  the  same  state,  one  of  the  consolidated  corporations  created  by 
the  law  of  another  state  cannot  go  into  such  state  court  and  have  the  cause 
removed  into  the  federal  court.  C.  &  W.  I.  R.  R  Co.  v.  L.  B.  &  M.  S.  Ry. 
Co.,  627. 
€0.  An  officer  of  a  corporation  cannot  be  made  a  party  defendant  to  a  cross- 
bill, for  the  purpose  of  disco  very,  where  he  did  not  derive  the  desired  informa- 
tion in  his  official  capacity.  In  such  case  the  discovery  cannot  be  had, 
although  the  officer  derived  his  information  from  a  participation  in  the  creation 
of  the  corporation.     McComb  t.  Chicago,  etc.,  R.  R.  Co.,  627, 

61.  A  suit  commenced  in  the  state  court  by  a  citizen  of  Kentucky  against  a 
corporation  chartered  as  a  single  consolidated  company  by  the  several  states, 
including  Kentucky,  through  which  it  operates  a  railroad,  cannot  be  removed 
to  the  federal  court,  as  a  controversy  between  citizens  of  different  states. 
Uphoff  r.  Chicago,  etc.,  R.  R.  Co.,  627. 

62.  tinder  (he  statutes  of  the  United  States  a  corporation  may  be  fined  for  a 
breach  of  an  injunction,  and  the  court  is  not  limited  to  proceedings  against  the 
individual  directors  or  other  responsible  agents.  And  where  a  foreign  corpo- 
ration is  doing  business  in  another  state,  in  which  the  courts  of  the  United 
States  acquire  jurisdiction  over  it  to  issue  an  injunction,  it  is  proper  to  punish 
a  contempt  of  the  court's  authority  bv  a  fine,  as  well  a^inst  the  corporation 
itself  as  the  subordinate  agents  found  within  the  jurisdiction.  United  States 
ex  rel.  Southern  Express  Co.  v.  Memphis,  etc.,  R  .K.  Co.,  628. 

68.  Upon  the  removal  of  a  cause  to  a  circuit  court,  the  same  has  power,  before 
the  first  day  of  its  next  term,  to  allow  or  modify  an  injunction.  Where  a  suit 
for  injunction  turns  wholly  upon  the  validity  of  an  act  of  the  Legislature 
granting  the  defendant  the  exclusive  right  to  the  use  of  certain  property,  to  aid 
m  the  construction  and  operation  of  its  railway,  which  is  claimed  by  the 
plaintiff  as  a  public  levee  or  landing,  and  the  use  of  such  property,  in  a  way 
not  materially  in  conflict  with  any  use  to  which  it  is  being  put,  is  of  great 
advantage  to  the  defendant,  an  injunction  restraining  it  from  such  use  will  be 
modified  accordingly;  and,  in  the  consideration  of  Sie  matter,  weight  will  be 

fiven  to  the  presumption  that  an  act  of  the  Legislature  is  valid,  and  that  the 
efendant  is  engaged  in  a  public  enterprise  in  which  the  public  is  interested. 
Portland  t.  Oregonian  R.  R.  Co.,  628. 

64.  A  corporation  is  a  necessary  party  defendant  to  a  bill  to  enforce  a  judgment 
against  it  by  compelling  contribution  from  its  stockholders.  All  the  stock- 
holders are  also  necessarj'  parties  in  such  a  suit,  if  they  apply  to  be  heard.  If 
A.  and  C.  are  citizens  of  the  same  state,  and  B.,  C.  and  D.  are  citizens  of  dif- 
ferent states,  a  suit  in  which  A.  and  B.  are  plaintiffs  and  C.  and  D.  defendants, 
and  in  which  they  are  all  necessary  parties,  is  not  one  over  which  a  United 
States  court  will  take  jurisdiction,  on  the  ground  that  the  controversy  is 
•'between  citizens  of  different  states."  To  give  a  United  States  court  juris- 
diciion  on  that  ground  the  controversy  must  be  wholly  between  citizens  of 
different  states.   "Walsh  t.  Memphis,  etc.,  R.  R.  Co.,  628. 

65.  The  Supreme  Court  of  Georgia  will  not  control  the  discretion  of  the  Superior 
Court  in  overruling  motion  for  a  new  trial,  the  verdict  being  in  accordance 
with  law  and  the  weight  of  the  evidence,  notwithstanding  there  may  have  been 
some  inaccuracies  in  the  charge  of  the  court  not  amounting  to  error  on  any 
controlling  question  at  issue.     Boston  v.  (Georgia  R.  R.  Co.,  629. 

flee  Eminent  Domain,  2  etseq. ;  ExEcrTiON;  Mortgage,  1  et  seq. ;  Negligence, 
1  et  seq. ;  Receiver,  1  et  seq. ;  Subscription  to  Stock,  1  et  seq. ;  Tax,  1 
et  seq. 

RECEIVER 

1.  A  certificate  of  indebtedness  issued  by  a  receiver  of  a  railroad  company, 
under  an  order  of  the  court  appointing  him,  to  pay  debts  and  expenses  incurred 
by  his  predecessor,  not  on  account  of  any  indelbitcdness  made  by  the  former 
receiver  or  for  which  the  receiver  issuing  it  received  any  benefit  from  the 
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payee,  or  any  one  else,  is  not  entitled  to  be  paid  out  of  any  foods  in  the  hands 
of  the  receiver,  either  at  the  suit  of  the  payee  or  holder  for  value. 

S.  Where  a  court  orders  a  receiver  of  a  railwav  company  to  issue  cerUficates  of 
indebtedness  for  a  specific  purpose,  to  be  made  payable  to  the  persons  to  whom 
delivered  or  order,  and  one  is  issued  to  A  B  or  bearer,  whidi  is  negotiated  by 
mere  delivery,  the  holder  will  take  the  same  subject  to  all  equitable  defences 
a^DSt  the  payee,  and  the  printed  order  of  the  court  on  its  back  is  notice  to 
him  that  it  was  made  payable  to  bearer  contrary  to  the  order  of  the  court 
authorizing  the  issue. 

8.  Certificates  of  indebtedness  issued  by  a  receiver,  under  an  order  of  a  court, 
are  wanting  in  nearlv  every  essential  quality  of  negotiable  commercial  paper, 
as  they  are  not  payable  unconditionally  out  of  any  fund.  Whether  they  are 
payable  in  full,  or  only  pro  rata,  depends  on  the  fact  of  the  sufficiency  of  the 
fund  under  the  control  of  the  court.  Again,  there  is  no  personal  liability  on 
any  one  for  their  payment.  Only  the  fund  which  the  court  controls  is  bound, 
and  that  only  when  it  is  equitable  to  charge  it  with  the  payment  of  the  money 
evidenced  thereby.  Their  payment  can  only  be  coercea  by  application  to  the 
court  having  control  of  the  trust  property  for  an  order  upon  its  acting  officer. 
Turner  «.  Peoria,  etc.,  R.  R  Co..  848. 

i.  A  court  of  equity  having  in  charge  the  mortgaged  property  of  a  railroad  com 
pany  is  authorized  to  do  all  acts  that  may  be  necessarv — within  its  coiporate 
power — to  preserve  the  property  and  give  it  additional  value,  not  only  for  the 
benetit  of  the  hen  creditors,  but  also  for  the  benefit  of  the  company,  whose 
possession  the  court  has  displaced  by  the  appointment  of  a  receiver,  and  by 
taking  into  its  own  hands  the  property,  rights,  works,  and  franchises  of  the 
company.  Any  act,  it  would  seem,  necessary  for  the  protection  and  preser- 
vation of  the  property,  is  a  legitimate  and  proper  act,  and  whatever  is  mani- 
f  estly  appropriate  to  such  preservation,  or  to  the  enhancement  of  the  value  of 
the  property,  not  in  excess  of  the  powers  of  the  corporation,  will  always  be 
upheld  and  enforced  by  the  courts. 

5.  In  such  a  case  the  court  may  authorize  the  receiver  to  take  a  lease  of  another 
railroad,  where  it  is  manifestly  for  the  interest  of  the  creditors  and  the  com- 
pany. And  so  on  like  conditions  the  court  may  authorize  its  receiver  to  contrib- 
ute, out  of  the  accrued  revenues  in  his  hands,  to  the  building  of  another 
railroad. 

6.  The  road  in  the  bands  of  the  court  is  the  property  of  a  company  constituted 
by  the  consolidation  of  three  railroad  companies,  all  of  which  had  before  the 
consolidation  issued  their  bonds  and  executed  mortgages  on  their  property  to 
secure  them.  The  court  may  direct  the  property  of  the  consolidated  company 
to  bt^  sold  as  a  whole,  and  afterwards  fix  the  amount  to  be  paid  to  the  several 
holders  of  the  bonds  and  mortgiiges  on  the  respective  roads. 

7.  One  of  the  railroad  companies  not  having  been  able  to  pay  the  interest  on 
their  bonds,  gave  to  the  holders  of  the  interest  coupons  the  coupon  bonds  of 
the  company  for  the  amount  of  said  interest.    BM: 

1.  This  was  not  a  novation  of  the  debt  for  the  interest;  and  these  bonds 
are  setiured  by  the  mortgage. 

2.  The  coupons  for  interest  bore  interest  from  the  time  they  were  payable. 
Gibert «.  Washington  etc.,  R.  R.  Co.,  478. 

8.  Wheni  a  railroad  has  been  taken  possession  of  by  a  court  of  equity,  and  a  re- 
ceiver to  manage  the  road  has  been  appointed,  if,  at  the  time  the  receiver  was 
appointed,  the  railroad  company  was  indebted  for  services  rendered  or  mate- 
rials furnished  them,  these  creditors  are  entitled  to  be  paid  out  of  the  net 
revenues  of  the  road  in  preference  to  the  mortgage  bondholders;  and  if  said 
net  revenues  have  been  applied  to  pay  interest  to  these  bondholders,  or  to  the 
repair,  improvement,  or  the  extending  of  the  road,  upon  a  sale  of  the  road  the 
proceeds  of  the  sale  of  the  road  to  the  extent  of  the  said  net  revenues  are  to  be 
applied  to  the  payment  of  these  creditors.  Williamson  v.  Washington,  ete., 
R.  R.  Co.,  498. 

9.  At  the  time  a  receiver  is  appointed  at  the  suit  of  trust  creditors  to  take  pos- 
session of  a  railroad  and  carry  it  on,  there  are  a  number  of  executions  against 
the  company  in  the  hands  of  the  sheriff;  and  there  areifunds  derived  from  in- 
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come  and  balances  due  from  employees,  in  the  hands  of  or  due  to  the  com- 
pany. He^:  The  execution  creaitors  are  entitled  to  have  these  funds  and 
balances  applied  to  the  satisfaction  of  their  debts  in  preference  to  the  trust 
creditors. 

10.  If  these  funds  or  balances  have  been  applied  under  the  order  of  the  court  to 
other  debts,  they  will  be  replaced  out  of  the  revenues  received  by  the  receiver 
since  his  appointment.     Giber t  v.  Washiu^on,  etc.,  R.  R.  Co.,  512. 

11.  As  the  object  of  the  appointment  of  receivers  of  a  railroad  is  to  preserve  the 
property  for  the  benefit  of  creditors,  the  court  has  no  other  function  to  exer- 
cise than  that  which  will  assist  in  carrying  out  this  object.  The  court  will  not, 
upon  the  petition  of  the  company  filed  in  the  suit  in  which  receivers  were  ap- 
pointed, take  jurisdiction  of  ana  decide  a  question  as  to  the  propriety  of  post- 
poning a  meeting  called  for  the  election  of  officers,  which  question  has  no 
relation  to  the  obiects  for  which  the  receivers  were  appointed.  Taylor  v.  The 
Philadelphia  R.  R.  Co.,  627. 

12.  Where  a  receiver  issued  a  certificate  and  placed  it  in  the  hands  of  the  payee 
named  therein  for  negotiation  and  sale,  aud  the  same  subsequently  came  into 
the  hands  of  the  petitioner,  who  purchased  it  of  a  third  party  for  40  per  cent 
of  its  par  value,  and  with  notice  of  the  order  under  which  it  was  issued,  HMy 
that  he  took  it  subject  to  all  equities  between  the  receiver  and  the  payee,  and 
that,  as  it  appeared  that  the  latter  had  never  accounted  to  the  receiver  for  the 
certificate  or  it  proceeds,  the  petitioner  was  not  entitled  to  payment.  The 
negotiation  and  sale  of  certificates  is  a  trust  persoual  to  the  receiver;  he  cannot 
delegate  it  to  another  and  relieve  himself  of  responsibility.  Union  Trust  Co. 
•.  Chicago,  etc.,  R.  R  Co.,  680. 

18.  No  action  can  be  maintained  against  the  receiver  of  a  railroad  after  such 
officer  has  been  discharged,  and  the  property  transferred  to  a  purchaser.  Such 
purchaser,  however,  takes  the  property  subiect  to  all  claims  a^inst  the  re- 
ceiver, when  the  court  has  reserved  its  jurisdiction  to  enforce  ns  hens  upon  the 
Property  all  liabilities  incurred  by  such  receiver.  Farmera*  L.  &  T.  Co.  v. 
lentral  R.R.  Co.,  630. 

14.  The  net  eamiuffs  of  a  railroad,  while  in  the  possession  of  a  receiver,  pending 
the  foreclosure  of  mortgages,  cannot  be  applied  to  the  payment  of  claims  for 
damages  which  accrued  during  the  operation  of  the  road  by  the  company.  In 
re  Dexterville  Manufg  &  Boom  Co.  v.  Case,  630. 

15.  Where  the  holders  of  milroad  mortgage  bonds  obtain  the  appointment  of 
receivers  pending  proceedings  for  foreclosure,  the  court  will  apply  the  net 
income,  in  its  discretion,  to  the  payment  of  the  employees  and  of  the  material 
men,  who  have,  prior  to  the  appointment  of  the  receivers,  furnished  the  labor, 
materials,  and  supplies  necessary  for  the  operation  of  the  road.  As  the  fund 
is  produced  by  the  administration  of  the  court,  it  may  be  distributed  at  the 
discretion  of  the  court.    Taylor  c.  The  Philadelphia,  etc.  R  R.  Co.,  632. 

SINKING  FUND. 
See  Tax,  21. 

STATUTE. 

1.  The  Caledonian  Railway  Company  for  thirteen  years  up  to  Ouljr,  1879,  had 
been  proprietors  of  the  D.  &  A.  Railway,  and  had  incurred  certain  liabilities 
in  respect  to  payment  of  dividends  to  preference  and  ordinary  shareholders  of 
the  D.  &  A.  line.  The  preamble  of  the  North  British  Railway  (D.  &  A.  Joint 
Line)  passed  July,  1879  (42  &  43  Vict.,  c.  civ.),  set  forth  that  it  was  expedient 
that  the  Caledonian  &  North  British  Companies  should  have  equal  rights  and 

gowers,  and  be  subiect  to  equal  liabilities  over  and  with  respect  to  the  D.&  A. 
ne.  Sec.  8  provided  that  on  and  after  the  1st  of  February,  1880,  called  the 
"vesting  period,"  all  interest  which  the  Caledonian  possessed  should  be  trans- 
ferred to  the  Caledonian  &  North  British  jointly  ana  in  equal  proportions  in 
manner  hereinafter  provided  by  the  act.  Sec.  6  provide<l  that  the  considera- 
tion for  the  transfer  of  the  joint  line  shall  be  as  follows:  "  (1)  From  and  after 
the  vesting  period  the  company  (the  North  British)  shall  pay  to  the  Caledonian 
Railway  Company  half-yearly  on  the  .  1st  of  March  and  Ist  of  September  in 
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each  year  a  sum  equal  to  one-half  of  the  aggregate  of  the  following  half-yearly 
payments,  for  which  the  Caledonian  Railway  Company  are  now  liable  in 
rwpect  of  their  acquisition  of  the  D.  &  A.  Railway." 
8.     The  Caledonian  Kail  way  Company  claimed  that  under  this  section  there  was 
a  half-yearly  payment  amounting  to  £5903  15s  due  on  the  1st  of  3Iarch,  1880: 

8.  Held,  affirming  the  decision  of  the  court  below,  that  the  liability  to  make 
payment  in  1880  did  not  arise  till  September,  the  time  of  payment  applicable 
to  the  first  six  months  following  the  1st  of  February,  1880. 

4.  Per  Lord  Selbonie,  L.  C.  Tne  more  literal  construction  of  a  section  of  a 
statute  ought  not  to  prevail  if  it  is  opposed  to  the  intentions  of  the  Legislature 
as  apparent  by  the  statute;  and  if  the  words  are  sufficiently  flexible  to  admit 
of  some  other  construction  by  which  that  intention  will  be  better  effectuated. 
Caledonian  Ry.  Co.  r.  North  British  Ry.  Co.,  630. 

5.  A  statute  of  Georgia  forbade  the  railroad  corporations  of  the  state  from 
char^n^  unfair  and  unreasonable  rates  of  freight  and  fare,  or  making  unjust 
discrimmationn  for  the  transportation  of  passengers  and  freights;  and  provided 
for  the  appointment  of  a  commission  to  prescribe  reasonable  and  just  rates  of 
freight  and  passenger  tariffs,  to  be  observed  by  all  the  companies  doing  busi- 
ness in  the  state  on  the  railroads  thereof.  HM,  that  such  act  was  not  in  viola- 
tion of  either  the  Constitution  of  the  United  States  or  of  the  State  of  Georgia; 
and  that  the  question  whether  the  rates  prescribed  by  the  Legislature,  either 
directly  or  indirectly,  were  lust  and  reasonable,  was  one  which,  under  the 
Constitution  of  the  state,  the  Legislature  might  determine  for  Itself.  Tilley  v, 
Savannnah,  etc.,  R.  R.  Co.,  615. 

See  Constitutional  Law^,  1,  8;  Practice,  25, 81,  43,  46,  48,  50,  60,  63;  Stbeet 
Railway,  2,  4,  7.  8;  Tax.  1^,  7,  11,  15,  17,  32;  Wages. 

STOCK. 

See  SuBscRiFTioK  TO  Stock. 

STOCKHOLDER 

A  corporation,  free  from  indebtedness,  if  acting  in  good  faith,  has  the  power,  as 
between  itself  and  its  stockholders  (all  the  stockholders  uniting  therein),  to 
agree,  in  consideration  of  the  surrender  by  the  stockholders  to  it  of  accumu- 
lated profits  and  of  the  increased  value  of  its  property,  to  treat  stock,  upon 
which  only  50  per  cent  has  been  paid,  as  fully  paid-up  stock ;  and  the  corpora- 
tion cannot  afterwards,  in  its  own  behalf,  or  in  behalf  of  subsequent  creditors 
with  notice,  disturb  such  arrangement.  The  notice  of  a  meeting  of  stock- 
holders prescribed  by  the  charter  or  by  laws  of  a  corporation  may  be  waived 
by  the  stockholder*);  and  if  each  stockholder  attends  and  participates  in  the 
action  of  the  meeting,  they  are  estopped  from  denying  its  legality  for  want  of 
notice.  One  partner  of  a  firm,  which  owns  stock  in  a  corporation  as  a  part  of 
its  assets  ncquiro<l  in  its  regular  business,  has  the  power  to  represent  that  stock 
in  all  matters  which  relate  to  it  in  the  usual  management  of  such  firm's  busi- 
ness, and  his  action  binds  the  firm;  thus  he  may  receive  and  waive  notice  of 
stockholders'  meetings,  vote  at  such  meetings,  etc.  Upon  the  death  of  one 
member  of  a  firm,  the  surviving  partner  has  a  right  to  the  possession  of  its 
personal  property,  and  to  control  and  wind  up  its  affairs,  and  to  control  and 
represent  stock  in  a  corporation  w^hich  constituted  part  of  the  firm's  assets, 
until  its  affairs  are  finally  closed  up.  Kenton  Furnace  R.  R  &  Manuf*g  Co.  «. 
McAlpin,  619. 

See  Practice,  66. 

STREET  RAILROADS. 

1.  Where  a  street  railroad  witliout  authority  of  law  laid  down  a  track,  and  subse- 
quently another  company  obtained  a  legal  fninchise  to  lay  down  a  tnick  on 
the  same  street :  Ilefd,  that  the  second  company  had  a  right  to  remove  the 
track  of  the  first  company. 

9.  Where,  under  the  ^'^eneral  street  railroad  law,  the  supervisors  of  San  Fran- 
cisco granted  to  a  railroad  company  a  right  of  way  for  a  track  on  a  certain 
street,  and  afterward  granted  to  another  company  a  right  of  way  on  the  same 
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street  for  a  distance  of  more  than  Ave  blocks,  used  by  and  without  providing 
that  the  latter  should  pay  an  equal  portion  of  the  cost  of  the  track  used  by 
both.  HM,  that  the  grant  by  the  second  company,  not  being  restricted  as 
provided  by  the  Code,  was  unauthorized  and  void. 

8.  Where  the  general  railroad  law  required  that  work  upon  a  road  should  be 
commenced  within  one  year  after  the  granting  of  the  franchise,  and  that  there 
should  be  a  forfeiture  in  case  work  was  not  so  commenced  and  completed 
within  three  years,  but  without  specifying  how  much  or  what  work  should 
constitute  a  commencement;  and  it  appeared  in  reference  to  a  certain  road 
that  some  work,  though  inconsiderable,  had  been  done,  and  there  was  a  find- 
ing based  thereon  that  work  had  been  commenced  within  a  year:  Beld,  on 
appeal,  that  there  was  no  forfeiture  for  failure  to  commence  in  time.  Omni- 
bus R.  R.  Co.  V,  Baldwin,  316. 

4.  The  ri^ht  acquired  by  a  horse  railroad  company,  under  a  legislative  grant 
authorizmg  it  to  lay  rails  in  a  pubic  highway,  and  to  run  cars  thereon,  charg- 
ing fare,  is  such  as  entitles  it  to  exclude  from  the  habitual  and  continuous  use 
of  its  tracks  all  companies  and  persons  engaged  in  carrying  passengers  for 
hire,  in  competition  with  it. 

6.  That  the  right  of  a  horse  railroad  company  is  thus  exclusive  is  not  inconsistent 
with  the  view  that  such  a  railroad,  laid  on  a  public  highway,  is  only  a  modifi- 
cation of  the  public  use  to  which  the  highway  was  originally  devot^,  and  not 
an  additional  burden  on  the  land  for  which  compensation  may  be  required. 

6.  The  right  of  the  horse  railroad  company  arises  from  the  legislative  control 
of  the  public  easements  of  highway.  The  le^slature  may,  when  it  deems  it 
iudicious  to  do  so,  grant  to  a  private  corporation  some  interest  in  the  public 
nigh  way,  imposing  on  it  a  duty  and  obli^tion  to  provide  for  public  travel 
thereon  in  a  mode  promotive  of  the  public  good.  In  such  case  the  public 
easement  remains  unchanged  in  character  or  degree.  The  private  corporation 
acquires  so  much  of  the  public  use  as  is  necessary  for  the  purpose  of  its  grant, 
and  other  public  uses  are  limited  and  restrained  for  the  attainment  or  such 
purposes. 

7.  Arising  from  the  legislative  rec^uirement  that  the  rails  shall  be  laid  on  the 
level  of  the  highway,  and  of  a  width  corresponding  to  the  wagon-track  estab- 
lished by  law,  there  is  an  implied  permission,  on  the  part  of  the  horse  railroad 
company,  to  the  use  of  the  track  by  other  vehicles  to  some  extent.  Such  per- 
mission does  not  emanate  from  tlie  company  so  as  to  be  revocable  by  it.  It 
results  from  the  nature  of  the  grant,  and  is  m  the  form  of  a  condition  result- 
ing from  the  grant  and  its  acceptance.  The  use,  however,  thus  impliedly  per- 
mitted is  only  such  as  is  consistent  with  the  grant  to  the  company,  and  not 
destructive  of  its  purpose.  Any  use  inconsistent  with  the  grant,  and  desti-uc- 
tive  of  its  purpose,  is  excluded.  Citizens'  Coach  Co.  «.  Camden  Horse  RR 
Co.,  190. 

8.  Section  54  of  the  Tramways  Act,  1870  (38  &  84  Vict.,  c.  78),  prohibits  the 
user  of  the  tramway  by  unlicensed  persons  with  carriages  "having  flange- 
wheels  or  other  wheels  suitable  only  to  nm  on  the  rail  of  such  tramway." 

9.  The  appellant,  an  omnibus  proprietor,  attached  to  his  vehicle  a  lever  with 
arms  having  a  small  revolving  disk  or  roller  which  the  driver  might  drop  into 
the  groove  of  the  rail  at  the  lower  side  of  each  fore-wheel  when  on  the  tram- 
way, such  disks  operating  when  down  as  a  flange  at  the  point  of  contact  with 
the  rails,  but  when  withdrawn  by  means  of  the  lever  leaving  the  vehicle  free 
to  travel  over  any  part  of  the  road : 

10.  Heid,  that  this  contrivance  (though  no  obstruction  to  the  tramway)  was 
within  the  prohibition  of  the  statute.     Cottam  v.  Guest,  674 

SUBSCRIPTION  TO  STOCK. 

1.  After  proper  preliminary  petition  and  election,  the  city  of  Parsons  made  a 
conditional  subscription  to  the  capital  slock  of  the  plaintiflf.  Hdd,  that  time 
was  made  of  the  essence  of  the  contract;  and  held  further,  that  the  company 
was  bound  to  have  its  road  completed  according  to  the  terms  and  specifica- 
tions in  order  to  become  entitled  to  the  bonds. 

2.  The  company  claimed  that  its  failure  to  have  its  road  completed  was  owing 
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to  an  unusaal  amount  of  wet  weather  and  an  extraordinaiy  rain-f alL  SM, 
that  aB  the  parties  have  made  time  of  its  essence,  the  facts  stated  do  not  waive 
the  condition  precedent,  or  authorize  the  courts  to  set  aside  the  contract.  Jl 
K.  &  a  R.  R  Co.  V.  Thompson,  881. 

8.  Defendant  and  others  Bifl;ned  the  following  instrument:  "  We,  the  under- 
signed, citizens  of  Union  vilTe  and  vicinity,  pledge  ourselves  to  subscribe  for 
and  take  stock  in  and  for  the  construction  oi  the  Lake  Ontario  Shore  Railroad 
to  the  amount  set  opposite  our  name  respectively,  on  condition  said  road  be 
located  and  built  through  or  north  of  the  village  of  Unionville,  in  Parma."  In 
an  action  thereon,  HtUa,  that  it  was  not  a  subscription  to  plaintiffs  capital 
stock ;  that  it  was  in  no  sense  a  party  to  the  agreement,  and  could  not  main- 
tain an  action  thereon. 

4.  It  appeared  tliat  plaintiff's  road  and  property  of  every  kind,  with  its  rights 
and  franchises,  were  sold  under  a  mortgage,  that  a  new  company  was  organ- 
ized, which  became  the  owner  thereof,  and  that  the  road  was  thereafter  built 
by  the  new  company;  plaintiff  did  not  offer  to  furnish  defendant  with  stock 
in  the  new  roeud.  Held,  that  these  facts  did  not  aid  the  plaintiff;  that  plaintiff 
although  not  formally  dissolved,  had  in  fact  ceased  to  exist  for  any  practical 
purpose ;  that  its  certificate  of  stock,  if  now  issued,  would  not  represent  the 
road,  or  anything  else  of  value,  and  so  that  defendant  would  receive  no  con- 
sideration for  his  subscription,  if  made,  or  for  his  money,  if  paid.  Lake  Onta- 
rio Shore  R  R.  Co.  e.  Curtiss,  862. 

1.  An  alteration  in  the  charter  of  a  railway  company,  by  which  the  additional 
privilege  is  given  to  the  corporation  to  extend  its  road,  is  not  such  an  invasion 
of  the  contract  of  subscription  as  will  relieve  the  subscriber  to  the  stock  from 
his  liability  to  pay. 

2.  It  seems  that  the  reservation  to  the  Legislature,  in  an  act  regulating  railroad 
companies,  to  alter  or  amend  any  charter  granted  under  said  act,  was  only 
intended  to  enable  the  Le^slature  to  act  wittiout  the  consent  and  against  the 
will  of  the  corporation;  but  where  the  alteration  is  made  on  the  suggestion  of 
the  company,  the  Legislature  has  nothing  to  do  with  the  case.  Cross  u.  Peach 
Bottom  K.  R  Co.,  866. 

6.  In  a  subscription  to  stock,  the  covenant  was  to  pay  money  on  calL  The 
defendant  offered  to  prove  an  oral  agreement  that  he  might  pay  in  labor  and 
materials,  without  offering  to  show  taat  he  attempted  to  ascertain  when  and 
where  he  could  do  so,  or  making  a  tender  thereof.  BM,  that  the  offer  was 
not  admissible. 

6.  Three  existing  companies  were  consolidated.  The  subscription  was  made 
after  the  agreement  for  consolidation,  but  before  it  was  filed.  EM,  that  the 
filing  of  the  agreement  was  not  necessary  to  validate  the  subscription. 
McClure  v.  People's  Freight  R  R  Co.,  871. 

The  Pennsylvania  Act  of  February  19,  1849,  regulating  railroad  compa- 
nies, provided  that  where  subscriptions  are  made  to  the  capital  stock  of  a  rail- 
way company  previous  to  the  issue  of  letters  patent,  no  subscription  shall  be 
valid  unless  the  party  making  the  same  shall,  at  the  time  of  subscribing,  pay 
$5  on  each  and  every  share  for  the  use  of  the  company.  Held,  that  giving  a 
note  for  a  subscription  was  not  a  payment  within  the  meaning  of  the  law. 
Held,  further,  that  such  a  subscriber,  who  had  taken  no  other  part  in  the  af- 
fairs of  the  compiiny,  was  not  estopped  from  setting  up  the  absence  of  such 
payment  as  a  defence  to  an  action  of  assumpsit  for  the  sul^^sription.  A  sub- 
scription to  the  stock  of  a  public  corporation,  made  before  letters  patent  are 
issued  and  an  organization  effected,  must  be  considered  absolute  and  unquali> 
fled,  and  any  condition  attached  thereto  is  void.  Commissioners  have  no  au- 
thority to  raise  conditional  subscriptions.  If  they  do,  the  subscription  is  valid 
and  binding,  and  the  condition  null  and  void.  Boyd  e.  Peach  Bottom  R  R 
Co.,  681. 

TAX. 

1.  The  provision  of  the  charter  of  the  city  of  Buffalo  of  1870  (§  22,  chap.  519, 
Laws  of  1870),  declaring  that  ^oods  and  chattels  upon  lands  for  which  taxes  ai« 
assessed  shall  be  deem^  to  belong  to  the  person  to  whom  the  lands  axe  aaesaaed. 
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does  not  apply  to  property  belonging  to  another  person  in  no  way  liable  for  the 
tax  which  is  transiently  upon  lands  assessed,  but  in  the  possession  of  the  owner 
for  his  own  purposes;  and  the  collector  cannot  lawfully,  by  virtue  of  his  war- 
rant,  take  such  property,  for  the  purpose  of  satisfying  the  tax.  Where  such 
property  is  so  taken,  an  action  by  the  owner  to  recover  the  possession  thereof, 
may  be  maintained  against  the  collector.  The  property  in  such  case  cannot 
pro|.)erly  be  said  to  be  taken  for  a  tax  within  the  meaning  of  the  provision  of 
the  Code  of  Procedure  (§  207),  requiring  an  affidavit  for  the  claim  and  delivery 
of  property  to  show  that  the  property  has  not  been  taken  for  a  tax,  or  of  the 
provision  of  the  Revised  Statutes  (2  K.  S.,  622,  §  4),  which  provides  that  "no 
replevin  shall  lie  for  any  property  taken  by  virtue  of  anv  warrant  for  the  col- 
lection of  any  tax,"  etc.  It  seems,  that  where  property  belonging  to  A.,  upon 
lands  assessed  to  B.,  has  been  properly  levied  upon  bv  the  collector,  under  said 
provision  of  the  charter,  it  cannot  be  shown  against  him  that  B.  did  not  own 
or  occupy  the  lands;  there  being  nothing  upon  the  face  of  the  papers  to  notify 
the  collector  of  the  alleged  illegality,  it  is  his  duty  to  execute  his  warrant,  and 
he  will  be  protected  in  doing  so.  Lake  Shore,  etc.,  R.  R.  Co.  v.  Roach, 
184. 

d.  The  Lehigh  Valley  Railroad  was  incorporated  by  the  Legislature  of  Penn- 
^Ivania,  for  the  purpose  of  constructing  a  railroad  in  that  state.  To  enable 
tne  company  to  reach  the  sea-board  by  means  of  connection  with  railroads  in 
New  Jersey,  the  Legislature  of  Pennsylvania  gave  it  the  power  to  construct  a 
bridge  across  the  Delaware  river,  provided  that  a  concurrent  law,  to  the  same 
effect,  should  be  passed  by  the  Legislature  of  New  Jersey.  By  the  treaty  be- 
tween the  two  states,  of  1783  (Rev.,  p.  1181),  the  consent  of  both  states  is 
necessary  to  authorize  the  erection  of  a  bridge  over  the  Delaware.  The  Leg- 
islature of  New  Jersey  passed  a  concurring  act,  authorizing  the  erection  of  the 
brid{^e.  Ileld,  that  the  company  did  not  thereby  become  a  railroad  company, 
withm  the  meaning  of  the  railroad  taxation  acts;  that  it  was  not  taxable  in  tho 
manner  provided  for  in  those  acts,  nor  entitled  to  the  exemption  from  taxation 
therein  created,  and  that  it  was  taxable  on  so  much  of  its  bridge  as  is  in  the 
State  of  New  Jersey,  under  the  general  tax  law  of  the  state.  State,  ex  rel.  v, 
Mutchler,  895. 

8.  When  the  Georgia  Air-Line  Railroad  was  consolidated  with  the  South 
Carolina  Air-Line  Railroad  and  formed  the  Atlanta  &  Richmond  Air-Line 
Railroad,  the  last-named  company  was  a  new  corporation,  at  least  de  facto, 
and  its  property  was  subject  to  taxation.  That  the  title  to  the  Act  of 
1868,  amendatory  of  the  original  charter  of  1856,  did  not  authorize  the 
creation  of  a  new  corporation,  cannot  be  set  up  bjr  such  new  body  to  defeat 
the  payment  of  taxes  to  the  state,  or  other  liabilities  justly  incurred. 

4.  The  sale  of  property  under  a  decree  of  court  does  not  divest  the  lien  of 
the  state  for  taxes  due  thereon,  although  the  tax  fl.  fas.  had  not  been  levied. 
A.  &  R.  Air-Line  R.  R.  Co.  t>.  State,  399. 

5.  When  the  charter  of  the  corporation  provided  that  for  the  purpose  of 
constructing  and  operating  its  railroad  it  should  have  all  the  powers  and 
privileges  and  be  subject  to  all  the  obligations  given  to  and  imposed  upon 
another  railroad  corporation  in  certain  sections  of  the  act  of  incorporation, 
and  among  the  provisions  of  those  sections  was  one  exempting  its  property 
from  taxation:  HM,  that  such  a  provision  did  not  operate  as  an  exemp- 
tion of  the  property  of  the  plaintiff  corporation  from  taxation.  Annapolis, 
etc.,  R.  R  Co.  V.  Anne  Arundel  County,  408. 

6.  The  charter  of  tlie  prosecutors  provides  for  the  payment  by  the  company 
of  a  state  tax,  and  contains  a  proviso  ' '  that  no  other  tax  or  impost  shall  be 
levied  or  assessed  upon  said  company."  Held — 1.  That  the  word  "assessed" 
in  the  proviso  cannot  have  the  force  and  meaning  of  describing  special 
levies  for  public  improvements,  but  is  used  merely  to  describe  the  act  of 
levyinff  the  tax  or  impost.  2.  That  the  company  is  not,  by  the  proviso,  ex- 
empt from  assessments  for  local  improvements. 

7.  Tlie  effect  of  sect.  9,  Act  of  1873  (N.  J.)  for  the  taxation  of  railroads,  is  to 
subject  the  property  of  all  railroad  corporations  of  a  character  to  be  bene- 
fitteid  by  local  improvements  to  special  assessment  for  the  costs  of  such  im- 
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provements,  when  the  pijblic  work  benefits  the  property  in  the  uses  to  which 
It  is  applied. 

8.  When  property  is  legally  subject  to  assessment,  and  the  proceedings  of  the 
commissioners  -re  regular,  the  report  is  conclusive,  in  the  absence  of  other 

groof ,  of  the  fact  of  benefit  actually  received,  and  of  its  amount  and  value, 
tate,  ex  rel.  v.  Jersey  City,  406. 

9.  Writs  of  certiorari  allowed  in  1880,  to  bring  up  assessments  made  in  1873» 
1874,  and  1875,  dismissed  for  laches. 

10.  Later  assessments  against  the  United  Railroad  and  Canal  Companies  vacated, 
because  the  possession  of  the  land  assessed  was  appropriate  to  the  enjoyment 
of  the  company's  franchise.     State,  ex  rel. «.  Binninger,  410. 

11.  Under  the  Act  of  Dec.  21,  1858  (Ind.),  as  it  stood  at  the  time  for  the  as- 
sessment of  taxes  for  the  year  1868,  it  was  contemplated  that  railroads,  includ- 
ing all  property  used  in  running  and  operating  the  same,  should  be  taxed  as 
an  entirety  or  unit;  the  road  to  be  appraised  by  the  appraisers  of  all  the  coun- 
ties through  which  it  may  run,  at  a  meeting  to  be  held  for  that  purpose  on  the 
line  of  the  road,  who  were  to  appraise  the  value  of  the  road  per  miie  through 
their  respective  counties,  taking  into  consideration  the  location  of  such  road 
for  business,  the  competition  of  other  roads,  its  earnings  above  current  ex- 
penses and  repairs,  its  condition  for  present  and  future  business,  so  as  to  ena- 
ble them  to  arrive  at  the  actual  present  value  of  such  road,  independent  of 
whal  it  cost  or  the  amount  of  its  indebtedness. 

12.  Nor  was  there,  at  the  time  above  mentioned,  any  provision  of  the  statute 
which  authorized  the  county  auditor  to  enter  the  part  of  a  railroad  running 
through  his  county  upon  the  duplicate  for  taxation,  as  omitted  property.  J, 
C.  &  L.  R  R.  Co.  «.  Kilner,  413. 

18.  No  tax  can  be  imposed  upon  lands  while  thev  remain  the  property  of  the 
United  States,  nor  upon  lands  granted  by  the  United  States  to  the  state  in 
trust  for  works  of  internal  improvement,  and  as  to  which  the  trust  has  not 
been  executed.  As  fast  as  lands  so  granted  are  earned  by  a  railroad  company 
under  such  grant,  and  the  state  and  uie  United  States  each  part  with  all  ngh^ 
title,  and  interest  therein  to  the  company,  by  patents  regularly  issued,  the 
same  become  relieved,  pro  tanto,  of  the  trust  implied  in  the  grant,  and  sub- 
ject to  the  legislative  will  in  the  imposition  of  taxes.  The  state  Legislature 
may  exercise  any  and  all  legislative  power  not  delegated  to  the  general  gov- 
ernment, nor  restricted  nor  reserved  to  the  people  by  the  state  or  national 
Constitution. 

14.  A  constitutional  provision,  subject  to  construction,  should  be  construed  in 
the  light  of  the  circumstances  and  discussions  whi^h  led  to  its  adoption,  and 
similar  provisions  existing  in  other  state  constitutions  at  the  time,  as  well  as 
subsequent  adiudications  upon  the  meaning  of  the  words  employed. 

15.  M.  &  M.  R.  R.  Co.  V.  Sup'rs  Waukesha  Co.,  9  Wis.,  481,  as  to  the  construc- 
tion of  section  1,  art.  8.  Const.,  approved,  and  suljsequent  decisions  inconsistent 
therewith  disapproved.  Taxes  can  only  be  levied  upon  such  property  as  the 
Legislature  shall  prescribe,  and  then  onlf  bva  uniform  rule;  but  it  is  the 
•'  rule."  and  not  the  property,  which  is  required  by  the  Constitution  to  be  "  uni- 
form." The  Legislature  not  only  has  power  to  prescribe  the  property  to  be 
tti.xed.but  the  rule  by  which  it  must  be  taxed,  and  the  only  limitation  upon 
that  power  is  that  the  rule  so  prescribed  shall  be  uniform.  The  power  to  pre- 
scribe what  property  shall  be  taxed  necessarily  implies  the  power  to  prescribe 
what  property  shall  be  exempt. 

16.  Certain  lands  were  held  in  trust  for  the  building  of  the  proposed  line  of 
road  now  owned  by  plaintiff,  and  hence  not  subject  to  taxation.  H^,  that 
while  so  held  the  Legislature  had  the  power,  in  furtherance  of  that  object, 
and  in  execution  of  the  trust,  to  exempt  the  same  from  taxation  for  a  term 
of  years,  and.  such  power  having  been  exercised,  could,  within  the  discretion 
of  the  Legislature,  be  renewed  by  granting  an  extension  of  the  period  of 
exemption.     Wisconsin  Central  R  R  Co.  «.  Taylor  County,  632. 

17.  By  the  2d  section  of  5  &  6  Vict.,  c.  79,  and  the  schedule  to  that  act,  a  duty 
at  the  rate  of  5  per  cent  is  made  payable  upon  all  sums  received  or  charged 
for  the  hire,  fare,  or  conveyance  of  passengers  conveyed  for  hire  upon  any 
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railway.  The  defendants,  by  a  local  act,  were  prohibited  from  charging  to 
their  passengers  more  than  certain  specified  sums  per  mile»  which  sums  were 
to  include  all  expenses  incidental  to  their  conveyance,  except  government 
duty.  The  defendants,  in  addition  to  the  sum  charged  by  them  to  their  pas- 
sengers for  conveyance,  charged  to  and  received  from  such  passengers  a 
furtner  sum  at  the  rate  of  5  per  cent  on  the  former,  to  cover  the  government 
duty.    The  Crown  claimed  duty  on  the  latter  sum  as  well  as  on  the  former: 

18.  Iield,  affirming  the  decision  or  the  Exchequer  Division,  that  the  Crown  was 
entitled  to  duty  on  the  wliole  amount  received  from  the  passengers,  even 
though  such  amount  should  exceed  the  maximum  charge  for  conveyance  fixed 
by  the  local  act. 

19.  The  defendants  attached  to  certain  of  their  night  trains  sleeping-carriages  for 
the  accommodation  of  such  of  their  first-class  passengers  as  might  choose  to 
avail  themselves  of  it.  For  the  use  of  these  carriages  such  passengers  were 
charged  an  extra  sum  in  addition  to  the  ordinary  first-class  fare.  In  addition 
to  couqhes  with  pillows,  sheets,  and  blankets,  each  carriage  contained  a  lava- 
tory, water-closet,  and  other  conveniences.  Passengers  using  such  carriage 
were  not  disturbed  during  the  night  by  demands  for  their  tickets;  and  if  they 
arrived  at  their  destination  in  the  middle  of  the  night  the  carriage  was  put  into 
a  siding,  and  the  passengers  allowed  to  remain  in  their  beds  until  the  morning. 
A  special  servant  was  employed  to  wait  upon  them,  call  them  in  the  morning, 
and  bring  them  hot  water.  The  crown  claimed  duty  upon  the  sums  charged 
to  passengers  for  the  accommodation  provided  in  the  sleeping-carriages: 

20.  Seldf  al^mln^  the  decision  of  the  Exchequer  Division,  that  such  accommo- 
dation was  incidental  to  the  conveyance  of  the  passengers,  and  that  the  Crow^n 
was  entitled  to  the  duty  claimed.   Attorney-(Jeneral  c.  London,  etc. ,  Ry.  Co.,  578. 

21.  A  sinking-fund  tax  is  a  tax  raised  to  be  applied  to  the  payment  of  the  inter- 
est and  principal  of  a  public  loan,  and  it  cannot,  under  the  statute,  be  levied 
for  the  payment  of  noating  indebtedness.  Union  Pacific  R.  R.  Co.  v.  York 
County,  681. 

22.  In  fixing  a  valuation  under  the  Missouri  statute  upon  the  property  of  a  rail- 
road failing  to  make  returns,  the  Board  of  Equalization  are  not  confined  to 
testimony  which  would  be  competent  in  a  court  of  justice,  and  are  not  com- 
pelled to  examine  witnesses  unaer  oath.  The  property,  real  and  personal,  of 
the  North  Missouri  Railroad  was  liable  to  assessment  in  the  counties  through 
which  it  passed,  prior  to  the  Act  of  March  10,  1871.  Sec.  3,  p.  95.  of  thelSs- 
vised  Statutes  of  1865  has  no  application  to  shares  of  stock  held  by  a  county 
merelv  as  trustee  for  individual  tax-payers,  to  whom  the  shares  were  to  be 
transferred  on  producing  their  tax-receipts.  The  State  v.  St,  Louis,  etc.,  R.  R. 
Co..  631. 

28.  The  taxes  sued  for  having  been  levied  in  violation  of  the  statute,  it  was 
error  in  the  court  below,  after  they  had  been  paid,  notwithstanding  their  ille- 
ffality,  to  give  judgment  against  the  defendant  for  penalties  and  an  attorney's 
fee.    State  v,  St.  Louis  R  R.  Co.,  632. 

TICKET. 

A  resident  of  Lincoln,  Neb.,  purchased  in  Chicago,  111.,  a  land-exploring  ticket, 
with  coupons  attached,  to  Lincoln  and  return.  The  ticket  contained  provisions 
that  it  was  to  be  used  only  by  the  purchaser,  who  was  to  sign  his  name  to  the 
same  whenever  requested  to  do  so  by  the  conductors  of  the  train.  Held — 1. 
That  a  resident  of  this  State,  if  he  made  no  misrepresentations  in  purchasing 
the  same,  could  purchase  and  use  such  ticket,  but  no  one  but  the  purchaser 
could  use  it;  2.  That  possession  of  the  ticket  was  prima  facie  evidence  of  own- 
ership, and  that  the  failure  of  the  plaintift  to  sign  his  name  to  the  contract  on 
the  ticket,  there  being  no  evidence  that  he  had  been  requested  to  do  so,  did 
not  invalidate  the  ticket,  as  the  signature  was  merely  a  mode  of  identifying 
the  purchaser;  3.  That  the  rules  and  regulations  of  the  company  could  not  be 
pleaded  as  an  excuse  for  not  performing  an  express  contract;  that  even  if  the 
ticket  was  obtained  by  false  representations,  the  contract  was  voidable,  not 
void,  and  the  company  could  not  retain  the  excess  over  regular  fare,  and  re- 
fuse to  perform  the  contract;  nor  would  the  failure  of  the  agent  to  require  the 
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purchaser  to  sign  the  contract  invalidate  the  ticket,  notwithstanding  thdr 
rules,  if  the  company  retained  the  consideration.  Gregory  «.  Buriington,  etc, 
B.  R.  Ck>.,  270. 

TRESPASSER. 

See  Master  ai^d  Seryast,  6,  7. 

TRUSTEE. 

1.  A  testator  devised  and  bequeathed  his  residuary  estate  (which  comprised  free- 
hold lands,  in  re8pect  of  which  a  notice  to  treat  was  given  by  a  railway  com- 
pany before  the  death  of  the  testator)  to  the  use  of  trustees  and  their  heirs  in 
trust  for  his  wife  for  life,  and  after  her  death  to  pay  and  assure  the  same 
unto  his  two  married  daughters,  in  equal  sliares,  for  their  separate  use  as 
tenants  in  common,  with  a  gift  over  in  favor  of  their  respective  issue  in  events 
which  did  not  happen;  '*and  for  the  purpose  of  division"  he  empowered  his 
trustees  to  sell  his  residuary  estate ;  and  he  declared  that  his  trustees  should  be 
entitled  to  be  paid  for  all  business  done  by  them  in  relation  to  his  estate. 

%.  The  testator's  wife,  his  two  daughters  and  their  husbands,  all  survived  him; 
and  after  the  death  of  the  widow  the  trustees  sold  and  conveyed  the  lands  to 
a  railway  company  for  a  price  which  had  been  determined  by  the  valuation  of 
two  surveyors,  as  provided  by  the  9th  section  of  the  Lands  Clauses  Consolida- 
tion Act.  1845;  the  trustees  having  first,  for  the  purpose  of  making  such  valua- 
tion, appointed  one  of  themselves  as  the  surveyor  on  their  behalf.  One  of  the 
testator's  daughters  dispnted  the  validity  of  the  sale,  and  brought  an  action  to 
restrain  the  cumpanv  from  taking  or  usinf  the  lands. 

8.  Held,  first  that  unaer  the  7th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  both  trustees  for  femes  covertes  entitled  for  their  separate  use,  and  also 
such  femes  covertes  themselves,  are  persons  competent  to  contract  with  a  rail- 
way company  for  the  sale  of  lands ;  but  that  a  railway  company  with  notice  that  a 
feme  coverte  so  entitled  objected  to  a  sale  by  her  trustees,  and  was  willing 
herself  to  contract,  could  not  safely  take  a  title  from  the  trustees  only. 

Secondly.  That  the  appointment  by  trustees  of  one  of  themselves  as  the  sur- 
veyor to  make  on  their  behalf  the  valuation  required  by  the  9th  section  of  the 
Liuids  Clauses  Consolidation  Act,  1845,  is  sufiicient  to  invalidate  a  sale  under 
the  act. 

Thirdly.  That  trustees  cannot  sell  under  the  act  at  a  price  to  be  determined  by 
valuation,  but  must  first  fix  the  price  by  agreement,  and  then  ascertain  its 
sufllciency  by  valuation. 

Fourthly.  That  the  power  of  sale  given  to  the  trustees  by  the  wHl  determined 
upon  the  death  of  the  testator  s  widow,  because  the  femes  covertes  then 
became  absolutely  entitled  for  their  separate  use,  and  the  property  was  "at 
home."    Peters  v,  Lewes,  etc.,  Ry.  Co.,  588. 

4.  In  the  case  of  a  claim  secured  by  a  mortgage  although  the  remedy  by  an 
action  at  law  for  the  claim  may  be  barred  by  the  statute  of  limitations,  the 
remedy  under  the  mortgage  will  not  be  affected  by  any  lapse  of  time  short  of 
the  period  sufficient  to  raise  the  presumption  of  payment. 

5.  A  trust  deed  by  a  railroad  company  provides  that  upon  sale  of  the  trust 
property  by  the  trustees  out  of  the  proceeds  of  a  sale,  after  satisfying  the 
costs  and  expenses  of  sale  and  of  this  trust,  the  trustee  shall  pay  to  the  hdders 
of  the  bonds  secured  thereby  the  amount  so  held  by  them.  If  the  trustee  has 
performed  services  in  executing  the  bonds,  etc.,  for  which  he  is  entitled  to 
compensation,  he  is  entitled  to  he  paid  for  these  services  in  preference  to  the 
bondholders  secured  by  the  deed.     Smith  «.  Washington,  etc.,  R  R  Co.,  405. 

TRUST  DEED. 

See  Trustbb,  6. 

USE. 
Bee  Eminent  Domain,  7;  Pbactics,  4. 

WAGES. 

The  sixty-thhrd  section  of  the  New  Jersey  Corporation  Act  is  in  these  words:  "  In 
case  of  the  insolvency  of  any  corporation,  the  laborers  in  the  employ  thereof 
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shall  have  a  lien  upon  the  assets  thereof  for  the  amount  of  wases  due  to  them 
respectively,  which  shall  he  paid  prior  to  any  other  debt  or  debts  of  said  com- 
pany; and  the  word  'laborers'  shall  be  construed  to  include  all  persons  doing 
labor  or  service  of  whatever  character,  for  or  as  workmen  or  employees,  in 
the  regular  employ  of  such  corporation.'^  Heldy  That  the  lien  so  given  comes 
into  existence  as  of  the  date  which  the  court  adjudges  to  be  the  time  when  the 
insolvency  occurr^  which  gives  it  jurisdiction.  That  persons  holding  claims 
for  wages,  who  are  not  in  the  employ  of  a  corporation  at  the  time  when  it 
becomes  insolvent,  are  not  within  the  policy  of  the  act,  and  therefore  have  no 
lien  upon  the  assets  thereof.  That  the  presentation  of  a  claim,  embracing 
other  Items  than  charges  for  wages,  does  not  work  a  forfeiture  of  the  right  of 
lien  for  the  wages  g^ven  by  the  statute.  That  the  laborers  in  the  emplov  of  a 
corporation  at  the  time  of  its  insolvency  have  a  lien  upon  the  assets  thereof 
for  the  whole  amount  of  wages  due  to  them  respectively,  no  matter  how  long 
before  the  date  of  insolvency  the  wages  may  have  accrued.  "That  the  accep- 
tance of  a  promissory  note,  without  security,  does  not  operate  as  a  waiver  of 
the  lien  given  by  the  statute,  unless  an  intention  to  rehnquish  such  right  is 
unmistakably  manifested.  That  the  lien  given  for  wages  does  not  include 
interest  which  has  accrued  thereon  before  tne  lien  attaches.  That  the  proving 
of  a  claim  for  a  sum  in  excess  of  the  amount  really  due  does  not  work  a  for- 
feiture of  the  right  of  lien.    Delaware,  etc.,  R  R  Co.  «.  Oxford  Iron  Co.,  206. 
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